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TAFT-HARTLEY ACT REVISIONS 


WEDNESDAY, APRIL 22, 1953 


Unrrep Srates Senate, 
CoMMITTER ON LazBor AND Pustic WELFARE, 
Washington, D.C. 

The committee met at 10 a. m., pursuant to recess, in room 457, 
Senate Office Building, Senator William A. Purtell presiding. 

Present: Senators Purtell (presiding), Ives, Murray, Neely, 
Douglas, Kennedy. 

Senator Pcrreit. Our hearing will come to order. 

This is getting to be a regular custom with me in the morning, but 
I must first explain that the absence of so many of my colleagues, I 
want to assure you, is not lack of interest in the subject to be discussed 
but we have other committee meetings that must be attended and other 
official duties that keep so many of my colleagues away. But I want 
to explain to the witnesses here this morning that I ean assure you that 
your briefs that you submit will be not only in their hands but studied 
by them as will be the record of the hearings. So while they cannot 
be here, you can rest assured that weight will be given to your testi- 
mony. 

Now, I think the first witness we will hear this morning is Mr. 
Joseph Jacobs, southern director and general counsel of the United 
Textile Workers of America. 

Are you going to speak without referring to your statement? 


TESTIMONY OF JOSEPH JACOBS, SOUTHERN DIRECTOR AND GEN- 
ERAL SOUTHEN COUNSEL, ACCOMPANIED BY ANTHONY VALENTE, 
PRESIDENT, AND LLOYD KLENERT, SECRETARY-TREASURER, 
UNITED TEXTILE WORKERS OF AMERICA, AFL 


Mr. Jacozs. I probably shall refer to it. If I do, I shall have the 
occasion to direct the attention of the committee to specific pages. 
But we would like to cover some matters that maybe are not detailed 
in the brief to the extent that we want to discuss them with you. 

If it please the gentlemen of the committee, I should like to present 
the gentlemen who are sitting at the table with me. On my right is 
Anthony Valente, president of the United Textile Workers of America, 
A. F. of L. 

On my left is Mr. Lloyd Klenert, secretary-treasurer, of the United 
Textile Workers of America. 

I should like to state to the committee that in the testimony we are 
to present here we want to deal primarily with the South. It so 
happens I am a southerner. I was born there and I have lived there 
all my life. 

1741 
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Our problem in the textile industry is primarily in the South so far 
as organization is concerned. We want to discuss with you gentlemen 
in great measure the elections that are held under the terms of the 
National Labor Relations Act and what happens in those elections, 
and what has been called—we think wrongly—‘free speech” in 
elections. 

Senator Purreti. We have no southern Senators with us here to- 
day, although I think my colleague and very good friend, Senator 
Neely, is almost on the borderline. 

Mr. Jacozs. We consider him a southerner, sir. 

Senator Purrexy. I can assure you whether from the South or not, 
it will not make any difference. 

Mr. Jacoss. Thank you, sir. 

I think it has particular reference to the area from which you 
come because what is happening in the South is affecting other areas. 
I am certain for that reason you must have a deep interest in what 
we are talking about here. 

Senator Purreit. That is correct. 

Mr. Jacogzs. I should like, if I may first do so, to direct you to 
figures which are ordinarily boring but which may be revealing in 
this instance. That is in our brief the large document that we have 
filed. I refer to page 2 of that document. 

Senator Purrexy. I wish to incorporate this in the record. It is so 
ordered. 

(The document referred to follows :) 


EFFECT OF THE TAFT-HARTLEY LAW ON THE WORKERS IN SPECIFIC SOUTHERN 
TEXTILE MILLS—CHRONOLOGY AND SUMMARY 


Compiled by Jacobs & Jacobs, southern counsel for UTWA-AFL; UTWA re 
search department, Frank Gorman, director; submitted by United Textile 
Workers of America, A. F. of L. 


INTRODUCTION 


In connection with the statement that has been filed with the Senate Labor 
and Public Welfare Committee, the United Textile Workers of America, A. F. 
of L., is submitting in some detail the chronology of a group of cases which 
illustrates the criticism and the basis of the recommendations which have 
been made by the UTWA-—AFL with reference to: Elections, free speech, penalty 
in discharge cases, failure to bargain in good faith, application of State law to 
union security, and procedural delay in election and complaint cases. 

This chronology is by no means exhaustive nor complete, but we have sought 
to make it illustrative and to paint part of the picture of what happens in the 
South when the textile worker seeks to organize. Nor have we completely 
covered many of the other factors which have developed under the Taft-Hartley 
law. These, which have been pointed out in this chronology and in our state- 
ment, are the most chronic in terms of highlighting the need for amend- 
ments to the Tart-Hartley law. 

The textile industry is by and large unorganized in the South. The UTWA- 
AFL is the dominant union in the southern textile industry. Paradoxically, this 
dominance has developed in the period since the passage of the Taft-Hartley 
law, because of circumstances which are unrelated to the application of the 
act. 

In spite of the fact that thousands of textile workers have sought unionization 
in the period since the drastic revision of the Labor-Management Relations Act 
in 1947, only a very few of them have secured the benefits of being organized 
into this union. This simple statement cannot reveal the actual story of the 
hundreds of textile workers who have been fired, who have lost their jobs, have 
suffered tremendous economic loss and have been blacklisted for signing union 
ecards or seeking to help organize the plants in which they worked. 
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They have been the victims of the widespread and skillfully directed cam- 
paigns of intimidation and coercion that have been possible under the Taft- 
Hartley law, in preventing workers from organizing. In terms of human values, 
the cost has been beyond comprehension. 

We are hopeful that our statement and this chronology will serve as the basis 
for revisions of the act which may bring a real measure of justice to the textile 
worker. 


Taste I.—Representation elections lost and won by UTWA in the South, 1944 
through 1952 





ae! hen = . a oe 
All elections | Elections won Elections lost | Percent won 


Year 

















fase Number |, Number |,; Number |, | Number 
— of em- = of em- wo of em- ene of em- 
| | ployees | ployees | | ployees | ployees 
MEE a acesienmaeeocs 12 | 7,092 | 6| 2401} 6] 50 | 32 
1945. Lepuputebaws | 14] 8,104] 11] 6,229 3 78 | 77 
52 bse | 17) 8606; 6] 3,171) NY] 28 37 
1947 (up to Aug. 22) __- ‘ i 3, 580 6 | 2, 355 | 5 55 66 
1947 (from Aug. 22 to end of year) 2 | 400 | 1 | 100 1 | 50 | 25 
WIR oe est coe |} 12] 4,872 6 | 1, 402 6 50 | 29 
BOND. ob. ieee dpi tts wiibe 9 | 5, 074 3 | 620 | 6 33 | 12 
ON cs  caaliltt Di» a 1 | 20 6 14 | 01 
section cite Pacctl tated Po ey ee 08} 10 3334] 10 
1952... | 9] 8,932) 2 479 7 22 12 
! |= == |= = 
Totals | | | | | 
Before Taft-Hartley_--_. 54) 27,982; 29) 14,156; 25 13, 826 53 HY | 
After Taft-Hartley.__- | 54] 21.307] 18] 3049] 36| 18258] 33 14 
= . idietins aie ot ieee ihiicndsh pera eateyeemer 
Totals for 8-year period_......_| 108 49,280 | 47 | 17,205] 61) 32.084] 44 | 35 
ithe ai 4 a ; a rte patina adaadeiitetncdins capiataacsineniciegr 
Taste II 


It should be noted that even though elections were won as enumerated in 
table I, in many instances contracts were not achieved, in some instances first 
contracts were obtained, and then the union was lost in subsequent negotiations, 
or decertifications. 

The southern mills are located in Maryland, Virginia, North Carolina, South 
Carolina, Georgia, Alabama, Florida, Mississippi, Louisiana, Texas, Arkansas, 
Tennessee, and Kentucky. 

In this collation of elections we have omitted those elections which are ordi- 
narily denoted as raid by the CIO, so that these elections listed are those which 
are held in unorganized mills. 

We do not include the few rare instances in which NLRB elections were not 
necessary in order to obtain recognition of our union by the mill involved. 

Notre.—In the year 1952 there were 16 elections held in various southern plants 
in which the workers joined the UTWA in the schism which has occurred in the 
CIO textile union. Of those 16 elections, the UTWA was victorious in 14, in 
which 21,486 workers were involved, and lost 2, in which 2,131 workers were 
involved, winning a total of 88 percent of elections and 91 percent of the workers. 
The UTWA presently represents a large majority of all organized southern textile 
workers and is the dominant textile union in that area. 


Cooprr’s, Inc., STATE LEGISLATOR, CHAMBER OF COMMERCE, NEWSPAPER 
ComMBINE To FicuHt UNION 


Millen, Ga., is not too far from the Augusta area, where the H-bomb project 
is being built. 

Cooper’s, Inc., whose home office is in Kenosha, Wis., opened this plant at 
Millen, Ga., after having closed a plant in Wisconsin. 

Letters to the southern office of the UTWA-AFL asked that we organize these 
employees. With the advent of the UTW’s organizer’s arrival in Millen, a 
remarkable series of events transpired. 

The union representative came into Millen on Thursday and held the first 
meeting Saturday with a number of the Cooper employees at one of the State 
parks. This meeting was spied on by company officials. 
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Monday the chief of police called the organizers in and told them that they 
were not under arrest, but he heard they were collecting initiation fees and he 
wanted to see their credentials. He searched them and talked about Commu- 
nists. It so happens that one of the organizers is a native of Georgia, having 
lived there all of his life and presently lives in Rockmart, Ga. The other organ- 
izer is a Virginian. It was suggested by the police chief that they did not need 
a union in Millen. 

On the next day the mayor called them. He told them that Millen would be 
better off if they were not around there. Meanwhile, Walter Harrison, who is 
the State legislator and the publisher of the only paper in the city and president 
of the chamber of commerce, got busy. He wrote a letter in the name of the 
chamber of commerce urging chamber members to persuaile the emyloyees to 
have nothing to do with the union. He stated in the letter “Cooper’s will not 
operate under a union and he has that statement from one of the topflight men 
of the company.” 

The antiunion campaign was carried on by editorials and articles in the Millen 
News that Harrison publishes and edits, by local merchants, and by the company. 

In spite of the fact that a majority of the workers had signed cards, the elec- 
tion was lost. 

Immediately prior to the election the company took all the employees to the 
clubhouse of Harrison, where antiunion speeches were made and no opportunity 
was afforded to the union to make an answer. 

When the results of the election became known, the factory whistle of an 
adjacent plant, owned by another firm, was blown continuously for a long period. 

The merchants of the town blew the horns of their automobiles, followed the 
organizers on the street and in their cars, until they left town. 

The election was set aside because of the company’s antiunion activities. 
Charges filed by the union alleging violation of section 8 (a) (1) and (5) are 
pending since November 15, 1952, with a hearing scheduled for June 1, 1953. 

This midwestern firm bargains with a union at its Kenosha plant and has 
apparently moved south with the idea of fighting the organization of its em- 
ployees and preventing them from joining and belonging to a union. 

The following chronology of events eloquently shows the developments from 
the time the union began its organizing campaign until the present time. These 
workers, because of the company’s acts, as well as those of the chamber of com- 
merce and other townspeople, have been deprived of their right to be represented 
by the UTWA-AFL. 


CHRONOLOGY OF EVENTS AT COOPER'S, INC., MILLEN, GA. (10—RC—1965; 10—-CA—-1621) 


June 13,1952: UTWA-AFL begins organizing campaign in response to requests 
by employees of Cooper's, Inc. 

June 26: Letter to company stating UTWA-AFL has been designated as the 
collective-bargaining agent by majority and asking to be recognized as the bar- 
gaining agent by the company. 

June 27: Reply from John Wesley Weekes Co. lawyer refusing to recognize 
UTWA-AFL as representing a majority of employees in plant and refusing to 
meet for purposes of collective bargaining. 

June 27: Petition for election filed by UTWA-AFL with NLRB and letter ask- 
ing for immediate action, as chamber of commerce, police department, and mayor 
of Millen have harassed and applied pressure to keep the union’s organizers out 
of Millen. 

July 1: NLRB acknowledges receipt of UTWA-AFL’s petition for election, and 
assigns Arthur P. West, field examiner, to handle case. 

July 10: Antiunion article in Millen News. 

July 11: Union and company sign agreement for consent election for July 22, 
1952. 

July 16: Letter to company inquiring as to whether Walter Harrison, presi- 
dent of the chamber of commerce, spoke for the company when he stated that 
“Cooper’s will not operate under a union, and he has that statement from one of 
the topflight men of the company.” 

July 17: Reply from Weekes stating that Harrison is not connected in any way 
with the company, is not an agent of the company, and whatever remarks he 
makes cannot be attributed to the company. 

July 17: Letter to company, advising them not to make a speech to employees 
on company time and property before the election, unless a similar opportunity 
is afforded a member of the UTWA-AFL. , 

July 17: Antiunion article in Millen News. 
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July 22: Election held; UTWA-AFL did not receive a majority of votes. 

July 26: UTWA-AFL filed objections to conduct affecting results of the elec- 
tion. 

July 29: NLRB acknowledges receipt of objections filed by UTWA-AFL and 
assigns field examiner to investigate. 

September 29: Investigation made by NLRB. 

November 5: John W. Thomas, acting regional cirector, sets election aside and 
orders that a new election be conducted within 30 days. 

November 15: UTA—-AFL files unfair labor charges section 8 (a) (1) and (5) 
against company. 

November 17: Letter from NLRB stating charges filed (Case No. 10-CA-1621) 
hus been assigned to field examiner. 

November 20: Letter from NLRB advising that another field examiner will 
investigate charges (Case No, 10-CA-1621) instead of examiner originally 
assigned. 

December 1: Letter to field examiner enclosing material to aid him in his 
investigation. 

March 9, 1953: Regional Director Getreu, NLRB, isues a Complaint against 
Cooper’s, Inc., alleging that they are guilty of unfair labor practices and that 
they refused to bargain with UTWA-AFL who represented a majority of the em- 
ployees; and issued notice of hearing to take place on June 1, 1953, regarding 
the complaint. 


GASTONIA WEAVING Co.—FREE SPEECH FOR THE Boss But Nor ror THE WORKERS 


Gastonia Weaving Co., located at Gastonia, N. C., is one of the few narrow 
fabric firms which are not organized. 

At one time, this plant was organized under the UTW-AFL. The union sought 
a union-shop contract. When negotiations broke down, a strike ensued and as a 
result, the union was not only unable to secure the union shop, but any contract. 
Many months later, the employees again asked the UTWeto assist in organizing 
the plant again. Such work was begun in 1949. 

It took 544 monhts to obtain the first election. This election was set aside 
because of promise of reward and threats of reprisal. Appeals filed by the com- 
pany, protesting the election being set aside, resulted in a Board order 7 months 
later, which set the election aside. 

When the second election was held, the company exercised its rights of free 
speech again and denying them to the union, led in the election by seven votes. 
The union's protest resulted in the election being set aside again. 

This case furnishes a clear picture of how an employer can allocate to himselt 
the right of making anti-union speeches, while at the same time denying the 
same right of free speech to the workers in his plant. It would appear that it 
is the intention and purpose of this company to continue to deprive its employees 
of their rights of free speech. 


CHRONOLOGY OF EVENTS AT GASTONIA WEAVING COMPANY, GASTONIA, N, C. 
(CASE 34-—CA-164 5 34—RC—120) 





April 2, 1949: UTWA-—AFL begins organization drive. 
May 31: Company discharges active union member and is discriminating in 


hiring. 

August 22: UTWA-—AFTL files unfair labor charge against company ; 34-—CA-164. 

December 1: NLRB advises company that charge 34—CA-164 has been with- 
drawn. 

May 15, 1950: Letter to company requesting recognition for UTWA-AFTL as the 
collective bargaining agent of their employees for commencing negotiations. 

May 16: Company refuses request. 

May 23: UTWA-AFL filed petition for election with NLRB. 

May 25: Letter from Dean advising me that there is a city ordinance in Gas- 
tonia, N. C., prohibiting the distribution of handbills within the city limits ; only 
enforced on union organizers. 

May 31: NLRB assigns Raymond B. Therien, field examiner to case 34-RC-201. 

June 8: Therien informs company and union of joint conference on June 15. 

June 15: Conference set over to June 26. 

June 28: Letter to Therien requesting action as Dean attended meeting on 
June 26, at which no company representative appeared. 

June 30: Reply from Therien stating that company “did not see fit to notify 
NLRB of cancellation of meeting until Monday morning, June 26.” 
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August 3: Telegram to NLRB requesting date hearing will be set in case No. 
84-RC-201, which was filed on May 23, 1950. 

August 4: Reply from Johnston, officer in charge, NLRB, that local has to 
effect compliance with section 9 of Taft-Hartley law before action on hearing 
is taken. 

August 9: NLRB issues notice of representation hearing set for August 29, 
1950. 

August 10: Letter to NLRB asking their cooperation in seeing to it that the 
hearing takes place on August 29 without any more delays. 

August 29: Hearing on petition takes places. 

September 15: Company grants 8-cent increase effective September 18, 1950. 

October 10: NLRB issues direction of election to be held on November 8, 
1950. 

Octotber 16: Letter from Therien requesting meeting with union and com- 
pany’s representatives in company’s office on October 20, 1950. 

October: Company wages antiunion campaign in plant, by letter and speech. 

November 8: Election held: UTWA-AFL, 63; company, 116. 

November 13: UTWA-AFL files objections affecting the result of the election 
and to the conduct of the election. 

February 13, 1951: Letter to V. S. Brown, field examiner, urging action on 
objections. 

May 17: Letter to NLRB stating that UTW had been adyised during April 
that investigation had been completed and urging immediate action. 

June 5: Regional Director Penello issued report on objections, upholding 
UTWA-AFL’s contentions that company, through Robert Reis, talked to the em- 
ployees prior to the election, made promises of reward and threats of reprisals; 
and, therefore, setting aside election held on November 8, 1950. 

June 11: Pierce & Blakeney, company lawyers, file exceptions to regional 
director’s report on objections. 

June 15: Union filed brief in support of the report on objections, 

July 17: NLRB issues order rescheduling hearing from August 1 to August 7, 
1951. 

August 7: Hearing on company’s appeal to NLRB setting November 8, 1950, 
election aside. 

October 8: Pierce & Blakeney submit their brief on hearing on objections to 
conduct affecting result of election of November 8, 1950. 

October 9: UTWA-AFL submits brief of union on testimony at hearing on 
objections of union to election held on November 8, 1950. 

October 30: Benjamin E. Cook, hearing officer, issues report on objection to 
election. 

November 17: UTWA-A. F. of L. filed exceptions to hearing officer’s report on 
objections to election. 

December 28: NLRB, Washington, D. C., issues supplemental decision and 
order setting aside election of November 8, 1950, and directing that a new election 
be held at such time as the regional director advises is appropriate. 

February 20, 1952: Letter from Martin L. Ball, field examiner, inquiring as to 
when an election can be held in which employees can express their uncoerced 
choice. 

February 28: Reply to Ball that it is not presently possible to hold an election. 
Will advise when believe that a proper election can be held. 

February 29: Letter from Ball stating that unless local complies with section 
9 (g) of Taft-Hartley law, and certificate of intent is also filed, case now pending 
will be dismissed for lack of compliance. 

March 4: Sent all necessary forms to NLRB for compliance. 

August 7: Sent forms 1080 and 1081 for local No. 2640 to NLRB. 

December 10: Regional director Reed Johnston sets election for December 
19, 1952. 

December 10: Letter to company requesting that a union representative be 
allowed to speak each time a company representative speaks on company time 
and property, so that the employees can hear both sides, in order for there to be 
a free and fair election. 

December 15: Reis campaigns in plant against union on all three shifts and 
by letter before election to all workers. 

December 18: Speech by Reis, owner, to all workers. 

December 19: Election held: UTWA-A. F. of L., 76; company, 83; chal- 
lenged, 5. 
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December 22: UTWA-A. F. of L. files objections to conduct affecting the 
results of the election held December 19, 1952. 

January 12, 1953: Letter from Ball, field examiner, indicating that he is pro- 
ceeding with material forwarded to him on UTWA-A. F. of L.’s objections. 

January 16: Reply to Ball, field examiner, urging prompt action. 

January 29: Letter to NLRB stating that company has increased workloads 
and union is anxiously awaiting action on the objections to the election, so that 
new election can be held. 

February 12: Sidney J. Barban, acting regional director, issues his report on 
objections, “recommending that the election of December 19, 1952, be set aside 
and a new election held at such time as it appears that the circumstances permit 
a free choice of bargaining representative.” 

February 23: Pierce & Blakenye file company’s exceptions to regional direc- 
tor’s report on objections. 

February 27: Letter to NLRB stating that there is no merit in company’s ex- 
ceptions, and they are filed for purposes of delay only. Request that Board set 
election aside and order another one forthwith, under direction of the Board. 

March 27: NLRB, Washington, D. C., issues second supplemental decision and 
order “As the employer’s exceptions raise no material issues, they are hereby 
overruled and order that the election of December 19, 1952, be set aside and shall 
direct a new election at such time as the regional director advises us is ap- 
propriate. 

April: Telegram from Ball stating compliance for local 2640 has lapsed. Case 
will be dismissed unless compliance is initiated immediately. 

April 15: NLRB notifies us that we have complied with section 9 (f) and (g) 
of the Taft-Hartley law. 


ELECTION VicToRY, BoArD SETTLEMENT STIPULATION, Potrre Country LAWYER 
COMBINE TO MEAN NO CONTRACT AT ARNALL MANUFACTURING Co. 


The story of the Arnall Manufacturing Co. is about tf reach its fifth year. 
This company is owned by the Arnall family, who also have mills at Newnan, 
Ga. Their general counsel was ex-Governor Ellis Arnall, who orginally was in 
the picture in this situation, but who stepped out and did not participate in any 
of the negotiations. 

Here the union won an election in September 1948, and since that time, has 
endeavored to obtain a contract. The first complaint that the company failed 
to bargain in good faith was settled by a stipulation. Subsequent failure by the 
company to bargain resulted in a hearing and an order directing the company to 
bargain. After that time, efforts of the union to reach an agreement have been 
fruitless and now nearly 5 years later, the Board is preparing a contempt citation 
against this company. Should the company be found in contempt, there will be 
no punishment, but merely a direction that it bargain with the union, The in- 
effectiveness of the Act is clearly demonstrated by this chronology. 

Meanwhile, each year the union has had to file non-Communist affidavits and 
go through all of the red tape required concerning its finances, all without any 
relief being obtained. 

It should be noted that where other companies take a harsh and adament atti- 
tude which clearly is vicious, here the technique was that of a small town country 
lawyer, who continually pleaded ignorance of what was right and who had to 
refer matters continuously to his client. All of this was done on a very polite 
and fatherly basis. 

Meanwhile, these employees have been deprived of their rights to have and 
belong to a union of their own choosing. 


CHRONOLOGY OF EVENTS AT ARNALI. MANUFACTURING CO., ELBERTON, GA., 
(10-RC-362 ; 10-CA-686) 


August 25, 1948: UTW begins organization at request of employees; 81 sign 
cards out of about 115 to 120 employees. 

September 9: Company increased wages approximately 8 percent. 

September 10: UTWA-AFL petitions for election. 

September 14: NLRB acknowledges petition (10-RC-362) and assigns James 
S. Trammell, field examiner, to case. 

September 22: Agreement for consent election signed by union and company. 

September 24: Company distributes anti-union letter. 

September 80: UTW-AFL wins election; 58, yes; 57, no. 
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October 11: UTW-—AFL is certified as bargaining agent by NLRB. 

October 14: Letter to company asking agreeable time to begin negotiations. 

October 15: Letter from company replying they will communicate with me 
next week. 

October 29: UTW-AFL submits proposal to company. 

January 22, 1949: Sent minimum acceptable agreement to Eloise Stewart, 
Commissioner, Federal Mediation and Conciliation Service, with view to meet- 
ing with company and arriving at agreement in near future. 

February 15: Company met with union. No agreement. Payne, company 
lawyer, states that within 10 days, he will let Mrs. Stewart know if the company 
is to submit a counterproposal. 

February 25: Company informs Mrs. Stewart that they are unable to submit 
a counterproposal at the present time. 

March 4: Letter to Payne asking for counterproposal of anything in writing 
from the company. 

March 11: Reply from Payne stating business conditions growing worse, will 
not submit counterproposals, but will meet with union any time. 

April 12: UTWA-—AFL filed unfair labor practices charge against company 
under section 8 (a) (1) and (5). 

April 14: NLRB acknowledges receipt of UTWA-AFL charges. 

May 28: Letter to Payne arranging meeting June 1, 1949, in his office. 

June 1: Negotiation meeting. 

June 21: Sent Payne copies of revised union proposal according to company’s 
proposal discussed June 1, 1949. Urged immediate action to reach an agreement. 

June 25: Letter to Payne from UTWA-AFL re vacation pay. 

July 15: Negotiation meeting. No results. 

July 18: Letter to Bott, associate general counsel, asking for date to be set. 

July 21: Bott's reply: All hearing dates have been assigned to January 1, 
1950, 

July 26: Settlement agreement signed with company. 

July 28: Settlement agreement approved by NLRB. 

August 9: Company submits proposals corresponding almost exactly to their 
June 1, 1949, proposals. 

August 26: Received copy of letter from W. F. George, field examiner, to 
Payne, inquiring as to what steps company has taken to bargain collectively 
with union as was required by settlement agreement. 

October 12: Union submits further proposals. 

October 19: Received copy of letter from Payne to Moseley stating company 
does not accede to changes proposed. 

November 8: Letter to Eloise Stewart, Commissioner, Federal Mediation and 
Conciliation Service, stating union’s efforts to secure an agreement with com- 
pany have been unavailing. Also asked NLRB to proceed on union’s charges. 

November 14: Letter from Ellis Arnall assuring UTWA-AFL that company 
has bargained in good faith and will continue to do so, hoping that a just agree- 
ment may be effectuated. 

April 12, 1950: NLRB states company has taken untenable position, but will 
not continue to maintain this position, according to their investigation; therefore, 
company is bargaining in good faith. 

May 29: Letter to Payne requesting meeting for negotiations, June 2 or 3. 

June 1: Reply from Payne stating bad dates suggested by me. However, he 
will meet on June 9 or 10. 

June 9: Negotiation meeting. 

June 30: Letter to NLRB, enclosing summary of last meeting at Arnall Manu- 
facturing Co. and urging action on a hearing. 

July 1: Letter from Payne in reply to UTWA letter of June 28 confirming 
July 14 for next meeting on negotiations. 

July 11: Letter to Payne re vacation pay part of collective bargaining; com- 
pany does not attempt to bargain in good faith. 

July 14: Negotiation meeting. 

September 26: Company grants 8-percent wage increase, without notice to 
UTW-AFL. 

September 30: Letter to company stating wage increase not satisfactory since 
union was not notified, not negotiated with union, which is the collective bar- 
gaining agent and has for a period of months endeavored to persuade the com- 
pany to grant an increase; this increase is less than what other mills in area 
have; and effective date of increase is erroneous, 

October 3: Letter from Minter, manager of company, stating Payne is ill, and 
he will file their official answer when able. 
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October 11: Letter from Payne stating wage increase given without his 
knowledge. Union had never asked for meeting to discuss wage rates part of 
eontract in particular, therefore, company thought they were justified in grant- 
ing increase voluntarily. Company gave notice of increase to local union officers. 
Payne attempting to justify company’s action. 

October 15: Letter to Witcher, local 196 president, inquiring as to whether or 
not company gave him or any other officer notice of increase before posting it 
on bulletin board. 

October 16: Filed Labor Organization Registration and non-Communist forms 
with NLRB. 

October 17: Reply from Witcher stating no one gave him or any of the other 
officers notice of the increase until they saw it on bulletin board. 

November 1: Letter to Payne stating notes of negotiations show discussions 
concerning a general wage increase and certain rates had taken place; company 
did not consult or notify union officers of increase until after posting; Company 
made no attempt to bargain in good faith; suggest November 15 or 16 for 
meetings to “bargain” not “discuss.” 

November 16: Meeting at Elberton with Payne, Minister, Moseley, and union 
committee—Bargaining session. 

November 27: Sent affidavit to NLRB stating company refusing to bargain in 
good faith. 

November 30: NLRB acknowledges receipt of certificate of intent for local 196. 

December 6: NLRB reports that local No. 196 will be in compliance with the 
filing requirements under section 9 (f) and (g) until December 1, 1951 and 
under section 9 (h) until March 1, 1951. 

December 15: NLRB sends “corrected” letter of December 6, 1950, that local 
196 will be in compliance with the filing requirements under section 9 (f) and 
(g) until March 1, 1951, and under section 9 (h) until October 13, 1951. 

January 26, 1951: Received copy of letter to Payne from C. M. Paschal, Jr., at- 
torney, NLRB, advising that complaint will be issued in near future with hear- 
ing date set February 26, 1951. Further set out that inforfhal 8 (a) (1) and (5) 
settlement agreement was entered into between the parties and approved by 

e Regional Director on July 26, 1949, providing for company’s compliance with 
terms and provisions of agreement, pending which further action would be 
withheld by the NLRB. Since further investigation discloses company has not 
fully complied with the settlement agreement and because company has com- 
mitted additional acts which constitute additional violations of the Taft-Hartley 
Act. 

February 14: C. M. Paschal, Jr., NLRB attorney, advises hearing date re- 
scheduled from February 26 to March 5, 1951, at request of Payne, company’s 
counsel. 

February 16: Notice of Hearing set for March 5, 1951, officially set by NLRB. 
Getreu, regional director issues complaint against company which was filed by 
union on April 12, 1949. 

March 5: Hearing before trial examiner, Lee J. Best. 

March 21: Payne requests extension of time until April 14 for filing of brief to 
trial examiner. 

March 22: W. R. Ringer, chief trial examiner, NLRB, grants extension of time 
to file briefs until April 9, 1951. 

April 6: Received copy of brief filed by company. 

April 19: Letter to company requesting wage increase—meeting to negotiate. 

April 20: Reply setting meeting for April 23 in Payne’s office. 

April 25: Negotiation meeting at Payne's office. 

April 26: Notice of 2 percent general wage increase by company effective April 
16 as requested by the union in response to letter of April 19, 1951. 

May 11: Received copy of intermediate report as filed by Lee J. Best, examiner. 

May 15: UTWA-AFL files request for formal NLRB order and court decree. 

May 30: Received copy of Payne’s acknowledgment of receipt of request by 
union and entering objection. 

June 5: Letter from Payne concerning posting of notice with reference to vaca- 
tion pay. 

June 5: Received copy of Board’s order adopting the intermediate report be- 
cause no exceptions were filed; action on UTW request that the Board petition 
for a court decree enforcing the order held in abeyance pending receipt of regional 
director’s report regarding compliance by company with Board’s order—as set 
forth in letter from Kleiler enclosing Board’s order above referred to. 

June 7: UTW replies to Payne’s letter of June 5 stating correct way to post 
notice with workers receiving payment for a week's vacation before the holidays. 
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June 8: Payne’s reply stating notice will be signed by Witcher, president of 
the local, as suggested by UTW, as well as by mill management, and also that 
workers would receive their vacation pay prior to their vacation, as suggested 
by UTWA. 

June 12: Received copy of letter from Getreu to company enclosing notice to 
employees pursuant to Board order to be posted. 

June 13: Received copy of letter from Payne to Getreu stating posting of 
notices was completed, together with affidavit re their posting. 

June 15: Union requests meeting during week of June 25 or July 2 for bar- 
gaining discussions in compliance with Board order. 

June 18: Payne replies favorably for week of July 2, 1951. 

June 20; Reply to Payne stating union committee on vacation week of July 2— 
any day during week of July 9 agreeable to union. 

June 21: Payne sets date for meeting on July 11 at his office. 

July 11: Negotiating meeting at Payne's office. 

July 27: Union submitted a counterproposal at insistence of company in order 
for company to prepare a counterproposal as soon as possible; union suggested 
conference before or after the company drew up its counter proposal. 

July 30: Letter from Payne acknowledging receipt of UTW letter of July 27 
and two copies of union proposal for a contract. 

August 6: Letter from Payne stating no conference necessary—will have 
company’s proposal ready within 10 days or 2 weeks. 

August 9: Letter to Payne urging action as soon as possible on company’s 
counterproposal. 

August 18: Letter from Payne stating he was tied up in city court—suggests 
meeting during week of August 27. 

August 23: Letter from Payne, with copy of company’s counterproposal 
contract. 

August 24: UTW acknowledged receipt of company’s counterproposal. Sug- 
gests meeting on August 30 or 31. Company should terminate their attitude of 
just going through the motions of collective bargaining. 

August 25: Payne confirms either date and asserts comany is now and has 
always bargained in good faith. 

August 31: Negotiation meeting at Payne's office. 

September 5: Letter from Witcher, president of local 196, informing inter- 
national that notice was posted that mill was to close down September 6 to 17, 
Notice was posted at 11 a. m. September 5, without notice to them. 

September 8: Letter to Payne—no notice to this office either of shutdown— 
company did same thing before on vacation notices. Fact that union is the bar- 
gaining agent doesn’t seem to impress company who will probably still claim 
that they are bargaining in good faith. 

September 13: Payne states company didn’t have time to notify UTW—Sorry. 
Suggests meeting with Moseley, September 20. Company counterproposal was 
gone over in August 31 meeting with Moseley. No other proposal will be sub- 
mitted by company. Giving due consideration to some changes which were sug- 
gested by Moseley. 

September 15: Alternative dates suggested to Payne of 21 or 22, as Moseley 
has previous commitment for 20th. 

September 22: Negotiation meeting. 

October 11: Negotiation meeting. No changes—company’s position remains 
status quo. 

November 15: NLRB acknowledges receipt of certificate of intent filed by 
union, 

November 20: Meeting with Payne. Company made no move to change their 
status since Board order and actually no change from their original position on 
wages, hours of work, and overtime, vacations, holidays, arbitration, and union 
security. Set November 28 for next meeting, to give Payne time to talk to his 
clients. 

November 28: Negotiation meeting. 

November 29: Sent Carey copies of minutes of meeting showing that company 
has not complied with Board order and is not bargaining in good faith. Inter- 
ested in seeing what action Board will take to enforce its own order. 

December 5: Sent copies of meetings with company on August 31; September 
22; November 20; and November 28, 1951, to Carey, with other copies of cor- 
respondence. 

December 13: Filed labor organization registration form and financial data 
certificate with NLRB for local 196, as required by Taft-Hartley law. 
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December 13: Received copy of letter from William Rains, attorney, NLRB, 
to Payne, denying Payne’s request to mark case closed on complaince. 

December 14: NLRB acknowledges receipt of material filed by union under 
section 9 (f) and (g) and union is under compliance until November 30, 1952, 
ind under section 9 (h), union is in compliance until October 15, 1952. 

January 8, 1952: Received copy of letter from William Rains, NLRB attorney, 
to Payne, recommending institution of enforcement proceedings by seeking a de- 
cree of the circuit court of appeals, enforcing Board’s order, Meeting with 
company—no avail. 

January 24: Meeting with company—company stands pat on all policies as 
they originally set forth. 

March 5: Meeting with company—no agreement. 

May 6: Received copy of decree of Fifth Circuit Court. 

May 18: Payne informs UTW that company is going to require employee- 
tenants to pay water bill henceforth. 

May 17: Letter from UTW saying union is prepared to meet and discuss 
situation concerning employees being charged $1.60 per month for water, any time 
before such charge is put into effect. 

June 16: Letter to Payne noting no response to UTW letter of May 17 and no 
attempt by company to comply with decree. 

June 21: Letter from Payne, suggesting bargaining session to be held after 
vacation period which begins on June 25. 

June 25: Letter to Payne suggesting July 10 and 11—meetings to begin in 
morning ; inviting Mr. Rains to be present, together with representative of Fed- 
eral Mediation Service. 

July 2: Reply from Payne confirming July 11 only; sees no reason for Mr. 
Rains or a representative of Federal Mediation and Conciliation Service to be 
present at the meeting. 

July 11: Company submitted proposal with no changes on any points of dis- 
agreement. 

August 9: Meeting with company—same position takea by company. 

September 3: Letter to Rains enclosing copies of minutes of meeting held with 
company on August 9, together with copies of 3 notices posted by company on 
June 11, July 15, and August 5. 

October 8: Union files forms 1081 and 1085 with NLRB as required by Taft- 
Hartley Act. 

October 15: NLRB acknowledges receipt of forms 1081 and 1085. 

October 10: Meeting with company—company granting wage increases w ithout 
notifying the union. Payne states he'll have to take it up with his clients. Not 
bargaining in good faith. No agreement. 

November 19: Letter to Payne requesting reason that company did not consult 
union before increasing wages and without collective bargaining; also laying off 
Mrs. Dewberry out of line of seniority, which company refused to discuss this 
grievance with Mrs. Dewberry. 

November 28: Payne answers UTW letter of November 19 stating merely 
informal meeting with Moseley on October 10. Company had discussed with 
union committee situation concerning Mrs. Dewberry, and denying other state- 
ments made in my letter. 

December 18: NLRB acknowledges receipt of forms 1080, 1081, and 1085 and 
proper information under section 9 (f) and (g) of Taft-Hartley Act. 

March 1953: NLRB lawyer from Washington working on preparing case for 
contempt proceedings. 


ALGODON MANUFACTURING Co. AND Morowess CoTron Mitts Detray, STALL, 
PROCRASTINATE—FINALLY ASK FOR DECERTIFICATION ELECTION To Avorp Bar- 
GAINING, EVEN WHEN THE WoRKERS OF BotH THESE MILLS VOTED FOR A UNION 


In September 1946 the United Texile Workers of America filed a petition for 
an election among the employees of the Morowebb Cotton Mills. In January 1947 
the election was held, which was won by the UTWA. The nine challenged bal- 
lots would have made a tie, if resolved against the UTWA. In January 1948 the 
union was certified. 

The company, which had been sold to the Macanal Textile Corp., continued to 
question the majority and unfair labor practice charges were filed against the 
company for refusal to bargain. 

In December 1948 the intermediate report recommended that the company 
bargain. From that time until July 1950 the companies continued to delay and 
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stall negotiations, suggesting all along that another election be held, until finally 
in July, they refused to bargain further and filed a decertification petition. 

In the interim, the company unilaterally cut wages, closed the mill down tem- 
porarily, and then gave a wage increase. The regional director refused to issue 
a complaint in July 1952. After this refusal to issue a complaint, the company 
then withdrew its petition for an election. There is no union at this plant. 

The same story substantially is true at the Algodon Manufacturing Co., at 
Bessemer City, N. C., close to Gastonia, which was also represented by the same 
Baltimore lawyer, same tactics of stall, delay, close down of the plant, refusal of 
the Board to issue a complaint, petition by the company for decertification, all 
resulting in no union 


CHRONOLOGY OF EVENTS AT MOROWFEBB COTTON MILLS, DALLAS, N. C. (84 CA—243; 
34—RM—14) 


September 1946: UTWA-AFL filed petition for an election. 

January 15, 1947: NLRB held prehearing election—116 ballots cast, 58 for 
UTWA-AFL, 49 against, and 9 challenged. 

July 7: Hearing held on question of challenged ballot involving section men. 

October 1: Morowebb (Gastonia Combed Yarn Corp.) sell plan to Macanal 
Textile Corp. 

January 21, 1948: NLRB issues decision and certification of representatives 
certifying UTWA as bargaining agent. 

January 29: UTWA asks bargaining conference. Company questions majority. 

February 10: Company (through Attorney Seff) files motion to redetermine 
unit and vacate the certification. 

March 10: Company's motion denied. 

March 30: UTWA-AFL again requests bargaining conference. 

April 5: Company questions majority. 

May 14: UTWA-AFL files charges against company, alleging refusal to bar- 
gain. 

June 23: NLRB issues complaint against company. 

June 29: Company, through Seff, suggests consent election. 

July 8: Union refuses. 

August 16: Company contests board jurisdiction on grounds it was not 
respondent or successor to Morowebb firm. 

August 24: Company gives unilateral 8-percent increase without informing 
union. 

September 14: NLRB amends complaint naming Macanal as respondent. 

September 22-23: Hearing before Trial Examiner Josef Hekteen. 

October 27: Company files brief through Lawyer Seff. 

December 30: Trial examiner’s intermediate report recommends company 
bargain upon demand and post notice. 

January 14, 1949: UTWA-—AFL protests delay in filing of exceptions by com- 
pany lawyer, Seff. 

February 8: Seff files exceptions. 

March 6: Seff contacts UTWA and suggests negotiations. 

March 23: Proposed agreement submitted. 

April 5: Company posts cease-and-desist notice. 

April 11: Negotiation session. 

April 12: Company offers maximum proposal. 

May 17: Dean writes Seff and arranges meeting on Morowebb and Algodon 
for June 2, 1949. 

June 2: Conference held with company at which a counter proposal is sub- 
mitted to our old original proposal. Present for company: Bernard Seff, E. L. 
Bradshaw, W. P. Hazlewood, A. J. Beauchamp, and A. Madans. For union: 
Joseph Jacobs, Everett Dean, Wilma Ballard, and Ethel Crumpleton. Seff asks 
if we will consent to an election. 

June 6: Dean reports that Morowebb cut out the third shift immediately 
after conference. Dean is trying to straighten out some seniority differences, 
too, 

June 15: Copy of amended proposal sent to Seff. 

June 17: Seff suggests meeting date of June 29 at 2 p. m. 

July 16: Jacobs calls Seff about further meeting. Seff says Algodon is down 
tight. Meeting arranged in Washington with Valente and Dean present. 

July 21: Meeting in Washington with Seff. Dean and Valente also present. 
Jacobs makes some suggestions. Seff asks that they be written up and he will 
see what they think of them. Seff suggests a consent election. 
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July 29: Jacobs sends Seff suggestions based upon discussions in Wash- 
ington. 

August 2: Letter from Seff saying he doesn’t like some of the proposals and 
stalling to the 22d. 

August 12: Letter from NLRB asking if company has complied. 

August 15: UTW writes NLRB asking time to August 29 to see if company 
will move and is complying. 

August 19: Company rejected latest proposal submitted by Dean. 

August 23: NLRB advises they will close case on compliance on the 29th. 

August 24: UTWA writes NLRB that company is stalling 

August 25: NIRB replies, but without agreeing to let case run on. 

August 27: UTWA sends outline of conference with company in letter to 
NLRB. 

September 3: Seff writes that Madans has had heart attack and stalls doing 
anything. 

September 9: UTWA replies to Seff. 

September 14: NLRB drops compliance case without prejudice to later reopen- 
ing 

September 17: Seff writes huffy letter that if UTWA had accepted company’s 
offer, we would now have agreement. 

October 1: UTWA answers Seff letter, pointing out that they did not accept 
our offer, and asking something be done. 

October 18: UTWA asks Seff if can make progress. 

October 26: Seff refuses to meet and renews company offer of June 2, 1949 

October 29: UTWA tells Seff we will go to board in 10 days. 

October 31: Seff writes another letter to build his file and agrees to meet 
again. 

November 4: UTWA suggests meeting of November 7 or 14 

November 8: Seff puts off meeting to the 17th or 18th. 

November 10: UTWA agrees to meeting on the 17th. 

November 17: Seff meets and has a prepared statement fo bolster his position, 
and has written counterproposal, so-called, which he used to read from. Seff 
talks with Jacobs in hall and gives personal assurance of reaching an agreement 
if don’t push too hard, ete. He will talk to his people and let UTWA hear. Seff 
asks if we will consent to a new election. 

December 19: Seff suggests meeting of January 24, 1950. 

January 17, 1950: Seff suggests 2 p. m. meeting on January 24. 

January 19: UTWA agrees to meet at that time. 

January 24: Jacobs of UTWA delayed somewhat in getting to Gastonia be- 
cause of transportation. Seff asks Jacobs to talk with him—they leave Beau- 
champ and Dean together and walk around outside for more than half hour, 
talking about Algodon and Morowebb. Seff again asks if we will consent to 
new election. 

March 31: Company posts notice it will close down. No notice to union. 

April 4: Dean finds company discontinued operations on March 31. 

April 11: UTWA writes Seff asking for some word. 

April 13: Seff answers nothing new and that mill is not operating and he will 
contact me when it is. 

May 8: Mill reopens with no notice to union. 

May 10: Company posts notice of wage cut with no notice to union. 

May 26: Dean finds out about wage cut and mill reopening when he is in 
Gastonia. 

May 27: UTWA protests wage cut to Seff and points out delay in negotiations 
and asks for meeting. 

June 8: Seff’s secretary writes he is out of town. 

June 9: UTWA wires Seff and protests wage cut and again asks for meeting. 

June 22: Seff tries to explain wage cut in his letter and says nothing about 
meeting with UTWA. 

June 27: UTWA writes Seff that his letter ignores bargaining request and 
restoration of wage cut and points out this is in violation of NLRB. 

June 30: Seff answers that company cannot restore wage cut and ignores 
request to meet. 

July 5: Jacobs, of UTWA, calls longdistance insisting on restoration of ent and 
a meeting. He again suggests a consent election and will let us hear further 
what company will do by the 17th. 


81846—53—pt. 4——-2 
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July 12: Seff writes he is asking for an election and has filed a petition 
for one. 

July 18: UTWA writes Kleiler, of Washington NLRB, asking compliance with 
old case, 34—CA-37. 

July 21: Kleiler advises that he has referred letter to George Bott for advice 
as to what to do. 

July 25: Bott refers matter to Regional Director Penello. 

July 28: UTWA writes Therien in Winston Salem, asking action, sending copy 
to Penello and Bott. 

August 10: UTWA writes Therian asking for action. 

August 28: UTWA writes Therien asking for action. 

September 14: Company unilaterally gives wage increase of 8 cents an hour 
beginning September 18, as per posted notice. 

September 26: UTWA again writes Therien for action. 

September 29: UTWA is informed that Arthur Greenstein is new board agent 
who will handle this matter. 

November 17: UTWA files charges alleging violation of 8 (1) and (5) of act. 

December 7: UTWA writes Arthur Greenstein enclosing chronology and ex- 
hibits re events at Morowebb Mills. 

July 3, 1952: Letter from Ponello refusing to issue complaint against com- 
pany in violation under section 8 of Taft-Hartley law. 

July 15: Wrote letter to general counsel, NLRB, requesting them to review 
the refusal of the Regional Director Penello to issue a complaint, stating 10 argu- 
ments as to how Penello erred in his ruling. 

October 8: Letter from E. D. Smith, Associate General Counsel, stating that the 
General Counsel sustains the ruling of Penello, Regional Director, as there is 
insufficient evidence to warrant further proceedings. 

October 29: UTWA wrote letter to Smith advising him of amazement and dis- 
appointment at the decision of the General Counsel in refusing to issue complaint 
in this matter. 

November 7: Received notice of representation hearing filed by company. 

November 8: Wrote to Regional Director Johnston requesting rescheduling of 
hearing because of previous commitments and protesting setting of hearing at 
Charlotte, N. C., instead of Gastonia, where Morowebb plant is located. 

November 13: Received formal order rescheduling hearing to November 28 
from Reed Johnston, Regional Director. 

November 17: Received copy of Seff's letter to Johnston, withdrawing petition 
and withdrawing notice of hearing. 

November 18: Received letter from W. O. Murdock, Associate General Counsel, 
replying to UTWA letter of October 29, 1952, addressed to E. D. Smith, stating 
that the General Counsel gave matter careful and exhaustive study, and decision 
was not based upon the age of case. 

November 18: Copy of letter to Morowebb from NLRB, stating that petition has 
been withdrawn. 

November 19: Letter from NLRB announcing that petition was withdrawn on 
November 18; therefore notice of hearing is withdrawn and hearing which was 
rescheduled for November 28, 1952, is canceled. 

December 11: Final letter to Seff condemning his procrastination and other 
tactics by which he and the company managed to avoid bargaining in good faith 
with the union. 


CHRONOLOGY OF EVENTS AT ALGODON MANUFACTURING CO. OF BESSEMER CITY, N. ©. 
(CASE NO. 34-CA-242) 


November 26, 1948: Stipulation between the Algodon Manufacturing Co., et al., 
and the United Textile Workers of America, A. F. of L., that company will post 
notice, and upon request bargain, and embody agreéments reached in a signed 
agreement, and union is to withdraw, case No. 5—C-2173. 

January 10, 1949: Union proposed agreement and stated it was ready to meet 
and negotiate. 

February 4: Delay by Seff, company lawyer, of meeting. 

March 26: Dean and Pollard of UTW and Seff meet on proposal. 

April 22: Meeting again by Dean, Pollard, and Seff. 

May 10: Seff writes Dean protesting conciliator being called in. 

May 17: Dean seeks Algodon meeting for June 2. 

May 25: Dean reports Algodon is to close down indefinitely next week. 

June 2: Meeting with Jacobs, Dean, Seff, and Girard, owner. 

June 3: Dean contacts company about shutdown. 
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October 1: Dean writes Seff asking meeting because Algodon is operating again. 

October 9: Dean again checks Algodon and finds all old people not taken back to 
work. 

October 11: Seff stalls negotiations and denies any agreement about folks com- 
ing back to work. 

October 18: Dean insists on resumption of negotiations. 

October 26: Seff says work has been commenced and will meet when mutually 
convenient. 

November 2: Dean says he will check on seniority call back of employees and 
asks Seff to arrange date and place for negotiations. 

November 4: Jacobs of UTW suggests meeting in week of November 7 or 14. 

November 9: Seff says he will meet on November 18 at 10 a. m. 

November 18: Meeting with Scff, who says his client will not cooperate. I 
suggest a working agreement, since he says his client will not sign a full 
agreement. 

January 24, 1950: UTW gives Seff a proposed working agreement since he says 
he can’t get his client to talk about an agreement in view of bad business, losing 
money, ete. Jacobs and Seff walk around for some time talking about this and 
Morowebb. Seff says if Jacobs has confidence in him and leave it up to him, he 
will contact Jacobs and “we will have an agreement.” 

April 11: Jacobs tries to get Seff to do something. 

April 13: Seff says mill is still not operating and any discussion is academic. 

July 5: Jacobs calls Seff by phone and tries to get him to move on this. He 
again promises that if we are patient, he will get Girard to come to an agree- 
ment with us. 

August 10: UTW writes Seff mill is operating and we want to meet. 

August 18: Seff writes he wants an election and has filed a petition. This 
is same as he did on Morowebb about a month earlier. 

August 20: Board advises election petition has been filed and assigns Therien. 

August 28: UTW writes Board that Seff is not complying with stipulation and 
has not bargained in good faith and asks enforcement of stipulation. 

September 26: UTW asks Therien to move on this case, but have heard 
nothing. 

November 17: UTW files charges against Algodon Co., 34-—CA-242. 

November 21: Letter from Arthur A. Greenstein, field examiner, informing 
UTW that the Algodon and Morowebb cases have been assigned to him for 
investigation. 

June 13, 1951: Letter from John K. Pickens, attorney, NLRB, stating the 
Algodon Co. denies that it received the proposal or the letter transmitting it, 
dated January 10, 1949, signed by John W. Pollard; Algodon also claims that 
proposal by union on March 23 or 26, 1949, was a copy of 1945 contract between 
union and company and not proposal submitted by union on January 10. 

June 30: Letter to Pickens enclosing letter from company on January 13, 1949, 
acknowledging receipt of letter and agreement written on January 10, 1949, by 
Pollard; also registry return receipt of letter and agreement. Also enclosed 
copy of letter from Seff dated February 4, 1949, in which he puts off negotiations 
because Girard has not studied contract proposals because of illness in his 
family. This refutes company’s denial of not having received our proposals, as 
stated in Pickens’ letter of June 13, 1951. Our proposal in January contained 
many provisions different from those contained in 1945 agreement. 

October 13, 1952: Received letter from Penello, regional director, refusing to 
issue complaint in UTW charge against Algodon Mfg. Co. under section 8 of 
Taft-Hartley Act. 

October 20: Wrote letter to General Counsel, NLRB, requesting them to review 
the refusal of Regional Director Venello to issue a complaint and stating 10 
reasons why Penello erred in his ruling. 

January 8, 1953: Letter from Ellison D. Smith, Jr., associate General Counsel, 
stating that the General Counsel sustains the ruling of Regional Director Penello 
and that there is insufficient evidence to warrant further proceedings. 

January 10: Received notice of representation hearing filed by company. 

January 12: Received copy of Seff's letter to Johnston, regional director, with- 
drawing petition and withdrawing notice of hearing. 

January 14: Letter to Reed Johnston, regional director, informing him that 
Seff's action in withdrawing petition after the regional director and General 
Counsel refused to issue complaint is the very same thing he did in the Morowebb 
case, and played directly into Seff’s hands in destroying two unions, where we had 
won elections and where the workers had designated the UTWA-AFL as the 
bargaining agent. 
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January 16: Official letter from NLRB announcing that petition was with- 
drawn on January 15, 1953: therefore notice of hearing withdrawn and hearing 
scheduled for January 20, 1953, is canceled. 


PETERZELL & GELLES CHRONOLOGY—Continued 


June 22. 1949: Letter to John Lebus enclosing charge against company, alleg 
ing unfair labor practice under section 8 (a) (1) (8), and also enclosing copies 
ef UTW letters of May 24 and June 14 to company: also statements from Ray 
Miller dated May 13 and June 8: W. B. Brooks of May 13; Bessie McQuenn of 
May 23: and Lucille R. Graham of May 27. 

June “7: Letter to John Lebus, regional director, requesting that the field 
examiner handle this matter as speedily as possible and stating that we have 
already sent him information in support of this charge. 

July 26: Wrote company notice in conformance with NLRA notifying them 
that a majority of all nonsupervisory employees of plant at Pascagoula have 
authorized UTWA-AFL to represent them for purpose of collective bargaining 

July 28: Letter to regional director enclosing petition for an election at plant 
of Peterzell & Gelles, Inc., at Pascagoula, Miss. Under separate cover, sent 245 
cards in support of petition with names and addresses. I also waived charges 
filed in case No. 15—-CA—184, insofar as they might delay this election. 

August 3: Letter from regional director informing me that petition has been 
assigned to field examiner. 

August 22: Letter from Fred A. Lewis, field examiner, enclosing waiver 
fair labor practices to be signed by southern director and returned. 

August 26: Received copy of charge filed against union by company from 
regional director, NLRB, New Orleans. 

September 26: Telegraphed regional director inquiring as to what action has 
been taken on setting hearing for our charges against the company; or on our 
petition for an election; or on the company’s charges. Above matter pending 
since June 28, 1949. 

September 27: Telephone call from regi 


of un- 


onal director’s secretary in New Or- 
leans. State’s investigation is completed: report to issue shortly on union 
charges, petition for election, and company charges. 

October 5: Letter to regional director demanding immediate action as was 
promised by his office on September 27, 1949, as company is continuing to destroy 
our union, 


October 12: Telegram to regional director inquiring what, if anything, has 
been done toward hearing on our charges, election petition, and company’s 


charges. 


October 25: 


Letter to regional director requesting some type of action. Com- 
pany has granted 10-cents-an-hour wage increase. Union was informed a month 
ago by your office investigation of company’s charges had been completed, but as 
yet no action and no decision. 

October 28: Letter from regional director attempting to justify Board’s delays 


in his region concerning Peterzell & Gelles’ cases, in answer to UTW letter of 
October 25, 1949. 


October 31: Received copy of Board’s refusal to issue complaint against union 


on company’s charges of unfair labor practices. 

November 5: Letter to regional director in answer to his letter of October 28 
concerning his so-called justification for his Board’s continual delays in action 
as compared with the efficient operation of four other regional offices with which 
union deals. 

November 10: Received copy of telegram from Bott, Associate General Coun- 
sel, to Brandschain, company lawyer, granting extension of time to file request 
for review of regional director’s refusal to issue complaint against union. 

November 12: Letter to regional director requesting action on setting of hear- 
ing for representation petition immediately, since Board’s decision against com- 
pany’s charges leaves no obstacles in Board’s path. 

November 15: Notice of representation hearing set for November 28, 1949. 

November 21: Letter from Paul Barker, chief law officer, New Orleans NLRB, 
stating that Charles Kyle will act as hearing officer, and claiming that no per- 
sonal feelings were involved in the Board’s inaction on union’s cases. 

November 22: Reply to Barker emphasizing union’s justifiable complaint that 
regional director could have scheduled a hearing on October 31 when he dis- 


missed the company’s complaint. Other NLRB offices move much more quickly 
than New Orleans. 
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December 22: Received copy of employer's brief and letter from Brandschain, 
which he filed with NLRB. 

December 28: Filed brief for UTWA-AFL in answer to employer's brief. 

January 13, 1950: Letter from Fred A. Lewis, field examiner, informing me as 
to number of employees interviewed up to this time, number remaining to be in- 
terviewed, and asking for suggestions as to completing investigation as expedi- 
tiously as possible. 

January 20: Reply to Lewis with suggestions. 

January 24: Received copy of letter from Wells, Associate General Counsel, to 
Brandschain, announcing General Counsel's sustaining of regional director's rul- 
ing refusing to issue complaint against the nnion. 

January 25: Received copy from NLRB of another charge filed by company 
against union. 

January 26: Letter to regional director summarizing company’s continual 
stalling and delaying tactics, and begging his office to handle the phony charge 
filed by the company on January 25 as promptly as possible. 

February 20: Letter to regional director withdrawing waiver of union’s first 
charges against company to permit an election and calling attention to his 
failure to reply to union’s letter of January 26, 1950. 

March 1: Reply from regional director to union's letter of February 20, justi- 
fying his position. 

March 10: Received copy of letter from regional director to Graham, secretary 
of International Brotherhood of Paper Workers, Local No. 384, stating election 
cannot be held at Peterzell until final action on charges filed by union. 

May 16: Board refuses to issue complaint on company charge of unfair labor 
practices filed on January 25, 1950. 

June 7: Brandschain’s request for review of regional director's refusal to issue 
complaint is acknowledged by Bott. 

June 10: Letter to Bott stating 11 months has transpired since union filed its 
charges against company and urging action. 

June 20: Letter from Regional Director stating decision on union’s charges 
will be forthcoming not later than July 6, 1950. 

July 8: Letter to Hess, attorney for NLRB, inquiring about action on union 
charges. 

July 14: Letter from Hess setting September 19, 1950, as date for hearing 
on 8 (a) (1) charges by union 

July 21: General Counsel sustains regional director’s refusal to issue a com- 
plaint against union on company’s charges. 

July 27: Meeting in New Orleans. 

August 21: Letter to Hess confirming conversation in July 27 meeting on 
union’s charges of 8 (3) and 8 (1) violations. 

August 31: Regional director refuses to issue complaint on union’s 8 (3) 
charges. 

September 14: Bott acknowledges receipt of union request for review of the 
regional director’s refusal to issue complaint, filed on September 11, 1950. 

November 3: General Counsel sustains ruling of regional director refusing to 
issue complaint charging a violation of subsection (3) of section 8 (a). 

November 13: Letter to Smith, association general counsel, asking for recon- 
sideration of General Counsel’s ruling. 

December 5: Letter to Bott concerning basis of his decision. 

December 14: Letter from Smith stating further particulars could be obtained 
from regional director and not from Bott. 

January 4, 1951: Regional office of NLRB proposes innocuous and worthless 
posting of cease-and-desist settlement notice. 

January 10: UTWA-AFL protests worthless proposed settlement. 

March 9: Regional director enters into whitewash settlement agreement with 
Peterzell & Gelles. 

March 27: UTWA-AFL again protests worthlessness of agreement and waste 
of taxpayer’s money in getting notice posted. 

May 8: NLRB directs holding of election in 30 days. 

May 15: Letter from John W. Irving, senior field examiner, asking if UTWA- 
AFL wish to proceed with the election and enclosing withdrawal forms for 
union’s convenience. 

May 16: UTWA-AFL files motion to withdraw petition for election and case 
closed on six grounds. 

May 23: Notice from NLRB that election withdrawn and case closed 








1758 TAFT-HARTLEY ACT REVISIONS 


J. P. Stevens Co. Buys MILL AND Destroys UNION 


The Republic Cotton Mills are located at Great Falls, S. C., and are the 
only industrial plant in this small community. This plant was organized by the 
UTW-AFL, just prior to its being sold to the J. P. Stevens chain. The original 
contract was negotiated with the old owners. 

Thereafter the contract was renewed two times with this company and carried 
forward all of the same clauses which were then in effect. 

When this contract ran out the company, having determined to destroy the 
union, refused to renew the agreement unless the union would agree to give up 
the checkoff of union dues, arbitration of disputes, and virtually all seniority 
rights. The company refused to renew the existing agreement which had been 
in effect for several years. 

It was represented by a notorious union-busting firm of lawyers. 

The union was faced with a choice of a strike at a time when the textile in- 
dustry was working on short time, or of seeking redress through the National 
Labor Relations Board. In an effort to avoid a strike, which was foredoomed 
to failure because of the situation in the industry and the ability of the com- 
pany to shift its work to its other plants, charges were filed through the Board. 

After investigations which took over a year, the Board refused to issue a 
complaint against the company. 

Meanwhile, the CIO intervened in the picture, filed a petition for an election, 
and when an election was held, the company was able to defeat both unions as 
the result of its antiunion campaign, which had been waged from July 1949 until 
May 1951. 

This company has effectively destroyed all unions with which it had contracts 
in the J. P. Stevens chain by one method or another. 

It should be noted that all three of these contracts, beginning with the first 
in 1946, carried the usual provisions found in union contracts. The action of 
the company in refusing to renew the same agreement which had been in exist- 
ence follows a pattern which has been developing in the South by antiunion 
employers to refuse to sign collective-bargaining agreements which provide for 
arbitration of disputes, decent seniority rights, and the checkoff of union dues. 
Inasmuch as we find the same firm of lawyers appearing in so many of these 
situations in the Carolinas, it is obvious that they, together with the textile 
manufacturers associations, are masterminding this type of strategy. 

It will be noted that one of the reasons that this plant was not struck, was 
because of the ability of this company to shift its work to its other plants, or to 
the plants of other employers under the protective provisions of the Taft-Hartley 
law and antiunion State laws, which make strike action futile and would have 
caused the loss of jobs and earnings to the strikers, who were members of this 
union. 

It should be noted that the head of this company is presently a member of the 
Cabinet of the present Republican administration. 


CHRONOLOGY OF EVENTS AT REPUBLIC COTTON MILLS OF THE J. P. STEVENS CO., GREAT 
FALLS, 8S. C. (CASE 10—CA-—846) 


May 28, 1946: UTWA-AFL began negotiations on first contract with company, 
after winning NLRB election. 

July 18: First contract between UTWA-AFL Local No. 117, Great Falls, 8. C., 
and company is signed, just prior to J. P. Stevens Co. buying the plant. 

July 18, 1947: Contract renewed with J. P. Stevens Co. 

July 15,1948: Contract renewed with J. P. Stevens Co. 

July 1949: Contract opened for negotiations. 

October 15: UTWA-AFL filed charge against company for discriminating 
against Walter Hill because of union membership—No. 10-CA-846. 

March 10, 1950: Fischer, field examiner, NLRB, requests meeting with him in 
Atlanta. 

March 21: Petition for election filed by CIO. 

December 18: Regional Director states UTWA-AFL, Local No. 117, must com- 
ply with section $ (f) and (g) of Taft-Hartley law. 

December 19: NLRB dismisses charges against company. 

December 28: Filed forms 1080, 1085 and nine affidavits on form 1081 to clear 
compliance with section 9 (f) and (g) of Taft-Hartley law. 

January 9, 1951: UTWA-AFL files motion for review of regional director’s 
refusal to issue complaint under section 8. 

January 29: Representation hearing in Chester, S. C. 
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February 12: UTWA-AFL files statement in support of motion for review of 
regional director’s refusal to issue complaint under section 8. 

February 21: General Counsel sustains regional director’s refusal to issue a 
complaint charging violation of section 8 (a) (1), (3) and (5). 

April 17: NLRB issues notice of direction of election within 30 days. 

May 9: Election held; majority of votes were not cast for either of the par- 
ticipating labor organizations. 

May 17: NLRB issues certification of results of election ; majority of votes not 


‘ 


east for either UTWA-AFL or CIO, and there is no union at Great Falls, 8S. C. 


MIDWESTERN Firm Wuicu Has Contract Witn UTW, Opens MEMPHIS PLANT, 
AND Uses Every DELAY IN FIGHTING UNIONIZATION OF TENNESSEE PLANT 


The Western Textile Products Co. has had a contract with the United Textile 
Workers of America, A. F. of L., for a period of years at its St. Louis plant. The 
relationship has not been unfriendly. 

Efforts of the workers at its Memphis plant to organize have been met with the 
strongest possible antiunion opposition, including delays by two sets of lawyers 
and an antiunion campaign in the plant to precent unionization. 


CHRONOLOGY OF EVENTS AT WESTERN TEXTILE PRODUCTS CO., MEMPHIS, TENN. (CASE 
NO. 32-CA—-252 ; CASE NO 82—RC—543) 


January 17, 1952: UTWA-AFL commences organizational campaign. 

March 4: UTWA-AFL files unfair labor charge against company under section 
8 (a) (1) and (3), case No. 32-CA-—252, alleging discriminatory discharge of 
Edwin X. Kaiser because of bis union activities. 

May 6: Regional Director LeBus issues complaint against company based on 
unfair labor charge, case 32-CA-—252, and issues notice of hearing for September 
22, 1952. 

May 9: Letter to Stuart McCloy, company attorney, suggesting that company 
put Kaiser back to work. 

May 15: Reply from McCloy: “Have not completed my study of the matters 
involved. Will communicate with you when I have done so.” 

May 16: McCloy files following with NLRB for the company: Motion for a 
more definite and specific statement; motion to strike; motion to require general 
counsel to elect and answer. 

July 21: NLRB issues order rescheduling hearing from September 22 to Sep- 
tember 8, 1952. 

September 8: Hearing held on complaint issued against company on May 6, 
1952. 

September 10: UTWA-AFL requests recognition as collective-bargaining rep 
resentative and further requests a conference for negotiating an agreement 

September 10: UTWA-AFL files petition for election, case No. 32-RC—543. 
NLRB sets hearing for September 11, 1952. 

September 11: NLRB notifies UTWA-AFL that hearing on election petition 
32—-RC-548, has been postponed until September 18, 1952, on request of the com- 
pany, as Nelson W. Hartman, attorney, will represent them in this matter in- 
stead of Stuart McCloy. 

September 18: Hearing on election petition held; Hartman and McCloy repre- 
sented the company. Hartman made motion for dismissal of the petition which 
was denied by Hearing Officer Sabella. 

September 24: Hartman requests additional time for filing briefs. 

September 25: NLRB denies Hartman’s request for additional time for filing 
briefs. 

September 25: Received copy of brief filed by Hartman and McCloy for com- 
pany in which they renew motion to dismiss petition for election—32—RC-5H43. 

September 30: Letter to Louis R. Becker, Executive Secretary, NLRB, Wash- 
ington, D. C., requesting Board to give immediate attention to case 32-TC—543, as 
company is carrying out its antiunion policy of stalling and delaying an election. 

September 29: McCloy files company’s brief to the trial examiner, case 32—CA-— 
252, and requests that the complaint issued on May 6, 1952, be dismissed. 

October 30: Sent telegram to NLRB, Washington, D. C., urging prompt ac- 
tion in ordering election in case 32-RC-543, as company seeking delay only. 

November 17: NLRB, Washington, D. C., denies company’s motion to dismiss 
petition, and issues decision and direction of election within 30 days from date 
of this direction. 

November 23: Date of election set for December 2, 1952. 
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November 24: Hartman, company attorney, files motion to modify and vacate 
decision and direction of election by the NLRB. 

November 26: Letter to company: “Please be informed that if a speech is 
made by the company discussing the union, prior to the NLRB election, we, the 
union, request the same opportunity under the same conditions.” 

November 28: Sent telegram to NLRB, Washington, D. C., stating UTWA- 
AFL protests motion of company to modify and vacate decision and direction 
of election as another effort to stall and delay scheduled election of December 2. 
Requests prompt denial of motion, so election may proceed immediately. 

November 29: Company puts out antivunion letter to all eniwployees and super 
visors begins talking to workers in plant. 

December 1: NLRB denies company’s motion to modify and vacate decision 
and direction of election 

December 2: Blection held. UTWA-AFL loses 

January 15, 1953: Bertram G. Eadie, trial examiner, issues intermediate re- 
port and recommended order in case 22—CA—-252, throwing out unfair labor 
charge against company that they fired Kaiser without cause, and merely order- 
ing company to post notice for 60 days that the company will not interfere with 
employees who want to join the union. 

January 16: Letter to NLRB inquiring as to whether or not the Board will 
file exceptions to the intermediate report, as dismissal of the 8 (a) (3) by Trial 
Examiner Eadie is completely unfair and contrary to the evidence in case 32-CA-— 
at) 


January 19: Reply from Keenan, Chief Law Officer, NLRB: “Board has made 
no decision with regard to the taking of exceptions in this matter. Any action 
the General Counsel takes will not affect your right to file exceptions and sup- 
porting brief within prescribed time.” 

January 22: Letter to Keenan, requesting that NLRB file exceptions to in- 
termediate report in case 832-CA~-252. 

February 3: Telegram from Keenan: “Counsel for General Counsel has de- 
cided not to except to adverse rulings of trial examiner in case 32-CA-252.” 

February 4: MeCloy, company attorney. files exceptions and brief in support 
of exceptions to trial examiner's intermediate report, case 32—CA—252. 

February 4: UTWA-AFL files exceptions to trial examiner’s intermediate re- 
port and recommended order in case 32—CA-252. 


LINGERIE, IN¢ THE SOUTHERN ANTIUNION PATTERN Apps A PSYCHIATRIST 
To Hevtp Dereat THe UNION 


The Morganton firm, known as Lingerie, Inc., produces a major portion of its 
output for the Sears, Roebuck Co. It is located in western North Carolina, 
where the United Textile Workers of America has had a union in some hosiery 
mills for many years. 

This company distinguished itself by having a psychiatrist interview its em- 
ployees in an effort to talk them out of the union and prevent the union from 
being established as a collective-bargaining agent. A majority of these workers 
signed UTW-—AFL cards prior to the petition being filed. The company, employ- 
ing one of the well-known union-busting North Carolina law firms, has fought 
this union at every step. Active union leaders were fired; others were trans- 
ferred on less desirable jobs, where their earnings would be cut ; they were spied 
on and called in individually by the employer to discourage their union activities. 

There is a novel twist in this case, in that the employer permitted the union 
person designated to talk in the plant, in the event the employer talked, to address 
the workers, and then he did not make the speech that had been planned. 

It will be noted that after 2 years of litigation the original election was set 
aside; the company has been ordered to bargain and to restore a number of 
workers to their jobs and make whole the pay which they lost. At this moment 
negotiations: are scheduled to commence, with the company being represented 
by this same union-busting law firm. 


CHRONOLOGY OF EVENTS AT LINGERIE, INC., MorGANntTon, N. C. 
(34-RC-311; 34-CA-321; 34-CA-462) 


April 5, 1951: UTWA-—AFL begins organizational campaign. 

April 21: Large majority of workers signed up and UTWA-AFL files petition 
for election with NLRB. Case No, 34—-RC-311. 

April 283: NLRB acknowledges receipt of membership cards and petition for 
election and assigns Louis Perloff, field examiner, to investigate. 
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May 5: Informed Perloff that Salsbury, Lingerie, Inc., president, was in plant 
all day Friday, May 4. telling all the workers he can stall the election for at least 
90 days. 

May 23: Sent telegram to Penello. regional director, inquiring if date for hear- 
ing has been set, since Salsbury did not agree to consent election. 

May 28: Reply from Penello stating notice of hearing will issue in a few days. 

May 27: NLRB orders hearing on election for 10 a. m. on June 10. 

June 2: Unfair-labor-practices charge filel by UTWA-AFL against company. 
Also waiver of any objections to an election in the pending representation case 
so these charges would not interfere with the election hearing or the election 
petition. 

June 4: Penello informs UTW that the charge filed on June 2, case 34-CA-821, 
has been assigned to Reed Johnston, of fifth region suboffice. 

June 10: Hearing held on election petition. 

August 21: NLRB notifies that election has been set for September 11, 1951. 

September: Company mails out antiunion letters. 

September: Speech made in plant by union worker; company refuses to talk. 

September 11: Election held UTWA-AFL received 64 votes; company, 67; 
and 8 votes were challenged. 

October 15: Filed second amended charge against company under section 
8 (a) (1) (8) and (5) of Taft-Hartley law. 

October 31: Letter to Dave Sachs, regional director, inquiring as to when a 
hearing will be set on the challenged ballots in case 34—RC-—311 and on 34—-CA-821. 

November 5: Reply from Sachs to UTW letter of October 31, 1951: Sorry for 
delay: investigation will be completed shortly. Question involving challenges 
will be considered in a consolidated hearing along with the unfair-labor-charge 
case. Hearing anticipated in January 1952. 

January 3, 1952: Letter to Penello urging action for hearing on challenged 
votes. It has been 4 months since election was held. 

January 8: Telegram to NLRB, Washington, inquiring when complaint will 
be issued re Lingerie, Inc. 34—-RC—311 and 34-CA-321. 

January 4: NLRB issues order directing hearing on challenged ballots. 

January 7: NLRB issues complaint against company for unfair labor practices: 
issues order consolidating hearing on challenged ballots and complaint; and issues 
notice of hearing to take place January 30, 1952. 

January 30: Hearing held. Messrs. Goldman and Barban, NLRB attorneys, 
presented case. 

March 4: Request by David Sachs, chief law officer, NLRB, that time to file 
briefs be extended until April 7, 1942. 

March 5: Pierce & Blakeney join in Sachs’ request to extend time to file the 
briefs until April 7, 1952. 

larch 6: Letter to Messrs. Goldman, Barban, and Sachs expressing regret that 
postponement was granted, as it plays into company’s hands. 

March 13: Reply from Barban to UTW letter of March 6; attempts to justify 
delay. 

May 1: Intermediate report issued by C. W. Whittemore, trial examiner, 
NLRB, stating company is guilty of unfair labor practices; company must agree 
not to discourage membership in the UTWA-AFL; company must agree not to 
interrogate employees about the union or in any other way interfere with their 
efforts to join a union: company must make whole any loss suffered by each 
one of the girls who were laid off or discriminated against; and orders the com- 
pany to bargain with the UTWA-AFL upon request. 

May 5: Sherrod Salsbury, president of Lingerie, Inc. states in the Morganton 
News that he thought decision of examiner was thoroughly unfair and, “We 
(lo not intend to comply with his recommendations.” 

May 20: Pierce & Blakeney submit statement of objections and exceptions to 
the intermediate report for Lingerie, Inc. 

May 21: Messrs. Goldman and Barban, counsel for the general counsel, NLRB. 
submit their memorandum in support of the intermediate report. 

October 1: Letter to Louis R. Becker, Executive Secretary, NLRB, Washing- 
ton, stating intermediate report and recommendations of the trial examiner were 
issued on May 1, 1952—suggesting some type of action should be forthcoming 
and when might UTW expect decision. 

October 6: Reply from Becker stating impossible to estimate when decision 
Will issue as there is a large back-log of cases. 

December 19: Letter to Ogden Fields, Executive Secretary, NLRB, Washington, 
D. C., urging that some action be taken on both the election and complaint cases. 
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December 29: NLRB issues decision and order affirming Trial Examiner 
Whittemore’s findings, except as to one girl, Jane Busic, out of the 14, who would 
not be entitled to return to her job with back pay. 

December 31: Letter to company requesting a meeting for collective bargaining 
negotiations in keeping with the decision of the NLRB dated December 29, 1952. 

December 31: Letter to NLRB, requesting that their office move, without delay, 
toward compliance in this situation and enclosing copy of letter to company 
requesting bargaining negotiations to commence. 

January 2, 1953: Letter from Reed Johnston, regional director, saying that if 
the company refuses to comply with the board order, enforcement proceedings 
will begin. 

January 7: Reply from company to UTW letter of December 31, 1952, stating 
that, “It may be several days and possibly even longer before we can study the 
matter to a conclusion with our attorneys and determine company’s policy with 
respect to your request.” 

January 7: Sent motion to reconsider portion of decision and order to NLRB, 
with respect to Jane Busic, only girl out of 14, whom the Board found had not 
been discriminatorialy discharged. 

January 7: Sent copy of company reply to Johnston, regional director, as evi- 
dence of their intention to stall and delay any action. 

January 24: Letter to Johnston, regional director, enclosing letters which 
company sent to 10 employees, making no mention that this is in compliance with 
the NLRB order, and it is purely voluntary as the company needs help. Inquire 
as to what is being done to secure complete enforcement of the Board's order. 

February 2: Frahm, field examiner replies to UTW letter of January 29, 1953, 
stating that he has written to company for the reason that offers of employment 
were made to only 10 of the discriminatees and not to 13; and also that company’s 
reply to UTW letter of December 31, 1952 for a bargaining conference was, in 
effect, a refusal to meet. Advised UTW to make a specific appointment for a 
bargaining conference. 

February 11: Reply from Salsbury, company president, stating, ““We have not 
yet decided whether or not to abide by the present order of the NLRB, or whether 
this matter will be appealed. Therefore, we will be unable to meet with you 
as requested in your letter of February 7, 1953.” 

February 13: Sent copy of company’s letter to NLRB, asking for immediate 
action to enforce the order of the NLRB. 

February 16: Letter from Pierce & Blakeney, stating that company will decide 
whether to appeal the Board’s decision or to bargain with the union after the 
field examiner computes the net amounts found by the Board to be due the 
discriminatees. 

February 16: Letter from Frahm stating that he recommended enforcement 
of Board’s order on February 10, 1953. 

March 21: Letter to Frahm urging action, as company is waiting on Frahm’s 
report as to earnings of the individuals involved before they will commit them- 
selves to negotiate. 

March 21: Letter to company suggesting bargaining conference any time and 
any place, beginning March 26, 1953. 

March 23: Letter from Pierce & Blakeney stating Field Examiner Frahm is 
still working on amount due the employees; as soon as it can be determined, the 
company and they will meet to decide further. Under no circumstances could 
they meet with UTW this week, as suggested. 

March 23: Reply from Frahm to UTW letter of March 21, 1953 that investiga- 
tion is proceeding as to amount due discriminatees. If UTW wishes to secure 
enforcement of Board's order, it should contact NLRB in Washington, D. C., to 
act on Frahm’s recommended enforcement proceedings submitted on February 
16, 1958. 

March 31: Letter to Frahm, urging prompt preparation of figures as company 
will continue to stall and delay until Frahm’s report is complete. 

March 31: Letter to George Bott, General Counsel, NLRB, Washington, D. C., 
enclosing copies of correspondence from Frahm and Pierce & Blakeney, and urg- 
ing action as matter has been pending since April 1951. 

April 2: Letter from Johnston, regional director, replying to my letter of 
March 31, stating that enforcement proceedings are not stayed until the amounts 
of back pay are determined, and he is informing company of this. 

April 9: Letter to Pierce & Blakeney, stating that the company has decided to 
recognize the UTWA-AFL without appealing to the circuit court of appeals; the 
company will recognize the union as the representative of the majority of em- 
ployees, and would like to begin bargaining for a contract on April 20, 1953. 
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Enclosed copy of letter to Johnston stating same as above, adding that company 
has posted notice as required by Board and requesting Johnston to notify those 
connected with the enforcement proceeding to this effect. 

April 14: Reply to Pierce & Blakeney, acknowledging April 20 for bargaining 
session and stating that contract proposals will be forwarded to them upon 
completion. Union is prepared to meet during the entire week, in an effort to 
reach an agreement. 

April 15: Union proposal for contract sent lawyers. 

April 17: Pierce, company lawyer, says cannot meet on 20th and wants post- 
ponement to 23d. 


Sanson Hosrery Co. (FORMERLY ArTCRAFT Hostery Co.) or MERIDIAN, MISSISSIPPI. 
A PENNSYLVANIA PLANT AND ITS PHILADELPHIA LAWYER DeLay; More DeLay; 
THREE DECERTIFICATION PETITIONS AND Now THE BARGAINING ROUTINE IS ON 
AGAIN 


The story of the Sanson Hosiery Co., which was formerly known as the Art- 
craft Mills, beginning with the efforts of these workers to organize into the 
UTWA-AFL in May 1946 is one of delay, proscrastination, and full use of the 
Taft-Hartley law to destroy the union. 

Let us first point out that this same company was successful in stopping the 
organization of its Corinth, Miss., plant which sought to organize into the Ameri- 
can Federation of Hosiery Workers in 1946. In that instance, the NLRB finally 
in July 1948 (78 NLRB 48; 22 LRRM 1212) ordered the firm to cease and desist 
its unfair-labor practices and to post such notice, set aside the election which the 
inion lost, but refused to order the company to bargain. The same Philadelphia 
lawyer represented this firm, and is a former employee of the Board. 

The UTWA-AFL, after 3 months of enlisting membership into the organization, 
filed its petition for an election on August 21, 1946. The hearing was held on 
October 9 and finally on January 9, 1947, 444 months after filing of the petition, 
the election was ordered, but not held until February 7. Although the union won 
the election, the company by dilatory tactics, stalled the certification until May 
2, another 90 days, and 81% months after the petition was filed. 

The first bargaining meeting was.not had until October 1947, and the contract 
was signed November 19, 1947. 

By oversight, the completed draft did not set out the 2-year term of the agree- 
ment. This was called to the attention of the firm in March 1948, but was not 
cleared up by the firm. 

On the anniversary date of the agreement, a decertification petition was filed 
in the name of employees, and the company refused from that time on, to abide 
by its agreement. A hearing was finally had on this decertification petition 
some 4 months later. Nearly 3 months later, the Board ruled the petition be 
dismissed in view of the existing agreement which still had nearly 5 months to 
run. The company refused to abide by the agreement and charges were filed 
of refusal to bargain. 

The company countered with the filing of a company decertification petition, 
which was dismissed by the regional director, and finally after review by the 
Washington Board after having been pending for months. 

A second decertification petition was again filed by the same employees a year 
after the first one had been filed, and in the face of the charges of the Union 
which had been then pending for 4 months with no action. This second petition 
for decertification was dismissed after 4 months. 

The charges of the union resulted in a hearing 8 months after being filed. The 
intermediate report of the examiner recommended the company bargain; the ap- 
peal to the Board resulted in the same decision 17 months after the charge was 
filed and 9 mnths after the hearing. Six months later, the Board filed its peti- 
tion with the circuit court for enforcement of the decision. 

Ten months later, the court entered its decree; further dalays by the company 
postponed final action for 7 months. The Board lawyers began enforcement of 
the court order to bargain 3 years and 4 months after this charge had been 
filed by the union. 

In the 5 months which have since elapsed, the union has succeeded in having 
bargaining negotiations on two occasions of 2 days and 3 days, with another 
session now scheduled. 

During this time a minimum of five separate filings to comply with non-Com- 
munist and financial requirements of Taft-Hartley law, have been submitted to 
the Board and Bureau of Labor Statistics. 
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Need we elaborate that during this time, with all this delay, with all the use 
of the Taft-Hartley law and the procedures of the Board to nullify and prevent 
these employees from bargaining, that it is remarkable that even a handful 
of them have maintained their loyalty to their union. Can these workers be 
told that the law of our country supports collective bargaining, and that the 
rights of workers to join, and belong to a union is guaranteed, and they are pro- 
tected in their right to secure an agreement covering wages and conditions of 
work? 

is the history of the Sanson Hosiery Mill indicative of the fair and equitable 
treatment of unions? Are the scales balanced by the application of the Taft- 
Hartley law between management and union? The answer is self-evident upon 
an examination of the following record of events : 


CHRONOLOGY OF EVENTS AT SANSON HOSIERY CO., MERIDIAN, MISS. 
(15-R-1885 ; 15-RD-14; 15-CA-97; 15-CA-201 ; 15-RM-12; 15-RD-25) 


May 21, 1946: UTWA-AFL commences organizational drive. 

August 21: UTWA-—AFL files petition for election. 

August 28: NLRB inforins union that Field Examiner Rush F. Hall has been 
assigned to case No. 15—R-1S85. 

August 29: Letter from Hall arranging meeting with company and union rep- 
resentatives for September 6, 1946. 

September 5: Telegram from Hall stating that company advises no one will 
be in Meridian for conference September 6. 

September 10: Telegram sent to Slyer, acting regional director, inquiring if 
date has been set yet for hearing. 

September 17: Letter to Hall stating that company is represented by Mr. 
Geoffrey Cunniff, from Philadelphia and they are apparently carrying out their 
policy of procrastination and delay ; request action. 

September 19: Company refuses to agree to a consent election. 

October 2: John LebBus, regional director, issues notice of representation 
hearing scheduled for October 9, 1946. 

October 9: Hearing on election petition. 

October 16: Cunniff requests extension of time to file company’s brief until 
October 26. 

October 30: Letter to NLRB advising UTWA-AFL will not file brief as alleged 
issues raised by company require no reply, and do not wish to delay this matter 
any more, 

December 3: Letter to NLRB requesting action in ordering an election as 
hearing took place on October 9, 1946. 

December 6: Reply from NLRB stating case is being handled as expeditiously 
as possible, consistent with the Board’s heavy backlog. 

January 9, 1947: NLRB issued decision and direction of election within 30 days. 

February 5: NLRB is advised by LeBus, regional director, that a longer time 
in which to hold the election is necessary, and therefore, NLRB issues order 
amending direction of election from within 30 days to within 50 days. 

February 7: Election held; UTWA-AFL 111; company 97. Company dis- 
charged two workers immediately after results were announced. 

February 10: Cunniff filed objections to the election for the company. 

February 17: Cunnff filed supplemental objections to conduct of election, 

April 2: Regional director recommends that NLRB overrule the objections and 
supplemental objections filed by the company. 

April 7: Letter to NLRB urging action on certifying UTWA-AFL, as regional 
director has overruled company’s objections which were filed solely for the 
purpose of more delay. 

May 2: NLRB issues supplemental decision and certification of representative, 
certifying UTWA-AFL as the designated exclusive representative for its purpose 
of collective bargaining. 

May 8: Letter to company requesting date to begin conferences on negotiations. 

May 10: Reply from company advising that we are not in a position to bargain 
with your organization. All communications relating to this branch plant must 
be through our Pennsylvania office. 

May 12: Letter to Artcraft Hosiery Co., Darby, Pa., asking them to advise 
by return mail when negotiations will commence. 

May 14: Letter from Cunniff, requesting a set of written proposals prior to 
any collective-bargaining conference. 
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May 22: Letter to Cunniff, enclosing two copies of union’s proposals. 

May 24: Reply from Cunniff, acknowledging receipt of proposals; as soon as 
he has discussed proposals with management, will arrange meeting. 

June 10: Letter to Cunniff inquiring as to reason for delay in setting a date for 
negotiations to begin. 

June 27: Letter to Cunniff requesting conference immediately. 

June 30: Letter to Cunniff acknowledging date of July 14 for negotiations to 
begin. 

July 9: Letter from Cunniff suggesting that conference be postponed until latter 
part of the first week in August. 

August 6: Letter to Cunniff, advising NLRB certified UTWA-AFL on May 2 as 
the bargaining agent, and yet, due to company’s delays, not one collective bar- 
gaining conference has taken place. Awaiting reply. 

September 6: Letter from Plone, UTWA-AFL attorney in Philadelphia, stating 
that Cunniff has finally consented to a meeting on September 11. 

September 11: Bargaining conference in Philadelphia. 

October 1: Plone sends tentative agreement to be ratified by bargaining com- 
mittee in Meridian. 

November 3: Letter to Cunniff requesting meeting in Meridian immediately, 
us 6 months have elapsed and no agreement has been reached. 

November 19: Contract signed with company after bargaining session. 

March 24, 1948: Letter to Cunniff stating: “Although it was understood that 
this agreement would run for a period of 2 years, this is not set out in the agree- 
ment itself. Would suggest that this be inserted, together with the usual 60-day 
notice for reopening for modification or termination of the agreement.” 

April 6: Cunniff replied, “with respect to the period for which the contract is 
to run, I find that I must discuss this with Mr. Hirschwald, and as soon as I do, 
1 will be in touch with you.” 

November 17: Letter from Cunniff stating: “* * * in view of the pendency of 
the decertification proceedings being filed by a group of employees, the company 
regards its present collective bargaining agreement dated November 19, 1947, 
with UTWA-AFL as terminated as of November 19, 1948.” 

November 27: Reply to Cunniff—-Since company has seen fit to terminate the 
agreement, UTWA-AFL is notifying company that it represents an overwhelming 
majority in the plant and demand a collective bargaining meeting. 

November 29: Reply from Cunniff—With respect to your request for a collec- 
tive bargaining meeting, you are advised that at such time as we are advised 
by the NLRB of the disposition of the pending petition, a suitable reply will be 
furnished you. 

December 17: UTWA-AFL files unfair labor charges agaivst company. Case 
15—-CA-97. 

February 2, 1949: Letter to NLRB enclosing amended charge of unfair labor 
practices by the company under section 8 (a) (5) of the Taft-Hartley law. 

March 18: NLRB issues notice of withdrawal of charges. Case 15-CA-97. 

March 21: Regional Director John LeBus issues notice of representation hear- 
ing on decertification petition for March 30, 1949. 

March 29: Regional director issues order postponing hearing until April 1, 
1949. 

April 1: Hearing held before Charles A. Kyle, hearing officer, NLRB. 

June 28: NLRB, Washington, D. C., issues decision and order stating, “the 
contract inasmuch as it contains no provision for duration or termination, is 
clearly one of indefinite duration. The Board has determined that such a con- 
tract should bar an investigation of representatives, during the initial 2 years 
of its existence. Inasmuch as the petition for decertification was filed before the 
close of the 2-year protected period of the agreement, it is barred by the contract 
between the employer and the union. We hereby order that the petition for 
decertification be, and hereby is dismissed.” 

July 2: Letter to Sanson Hosiery Mills, Inc. (formerly Artcraft Hosiery Co.), 
requesting a bargaining conference to be held either on July 8 or July 12, as 
UTWA-AFL continues as the collective-bargaining representative. 

July 13: Reply from Cunniff, “* * * we do not believe that at the present time 
the UTWA-AFL represents a majority of our employees at Meridian. Conse- 
quently, we cannot recognize the aforesaid union as the bargaining agent for 
these employees. You are advised, therefore, that we will neither meet with you 
nor negotiate with you until such time as your bargaining status has been 
definitely established by the NLRB.” 
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July 19: Company put out letter to employees stating that the NLRB did not 
issue any order directing them to bargain with the UTWA-AFUL, and they will 
not do so until the NLRB tells them to do so. 

July 19: Letter to Cunniff stating that contract now in existence with com- 
pany, coupled with NLRB order, establishes UTWA-AFL’s bargaining status. 

July 23: UTWA-—AFL files unfair labor charge against company. Case 15-CA- 
201 under section 8 (a) (1) and (5) of the Taft-Hartley law. 

August 9: Cunniff, for company, files a petition for certification of represent- 
atives, case 15-RM-12. 

August 30: Regional Director LeBus dismisses company’s petition case 15- 
RM-12, as there is no question concerning representation, the existing contract 
being a bar to a present determination of representatives. 

September 13: Cunniff requests review of the regional director’s refusal to 
issue notice of hearing in case 15-RM-12. 

September 26: Telegram to regional director inquiring as to what, if anything, 
has been done on the charges filed by UTWA-AFL on July 23, 1949. 

October 5: Letter to Sabella, senior field examiner, requesting action on 
charges filed by UTWA-AFL, Case 15—-CA-201. 

October 25: Letter to Sabella stating 90 days since charge was filed—request- 
ing action. 

December 1: Same three workers who filed petition for decertification on 
November 29, 1948, case 15-RD-—14, file another petition for decertification of 
representatives. 

December 12: Letter to Regional Director LeBus indicating it has been 5 
months since charge was filed against company and no action has yet been 
taken. 

January 11, 1950: Letter to Regional Director LeBus stating now almost 6 
months since charges were filed in case 15-CA-201. This interminable delay is 
impossible to account for—urge immediate action. 

January 13: Reply from LeBus stating case 15-CA-201 is pending before the 
general counsel in Washington. 

January 21: Letter to LeBus stating that case 15-CA-201 was referred back 
to his office for further investigation on January 31. It seems almost impossible 
to believe that you have not had sufficient time to investigate and secure a 
hearing. 

March 10: Telegram from LeBus: “Comptaint will issue in case 15-CA-201 on 
March 13 with a contemplated hearing date of March 27.” 

March 21: Regional Director LeBus dismisses decertification petition case 
15-RD-25 as further proceedings are not warranted, inasmuch as a complaint 
has issued in case 15—-CA-—201, 

March 27: Trial examiner Martin §. Bennett conducts hearing. 

April 7: Telegram from William Ringer, chief trial examiner, NLRB, Wash- 
ington, D. C., at the request of counsel for company, time is hereby extended to 
April 20, 1950, to file briefs. 

April 10: Received copy of letter from NLRB, Washington, D. C., sustaining 
the decision of the Regional Director’s refusal to issue notice of hearing in case 
15-RM-12, and Case 15—-RD-25. 

May 8: Bennett, trial examiner, issues immediate report recommending that 
complaint be dismissed, inasmuch as company has not refused to bargain collec- 
tively with the union. 

May 26: Exceptions to immediate report and brief in support of exceptions to 
immediate report filed by Andrew P. Carter, counsel for the general counsel, 
requesting the Board to reverse the trial examiner and find that the company 
engaged in a refusal to bargain in good faith with the union. 

September 7: Letter from LeBus stating Local No. 171, UTWA-AFL, is out 
of compliance with section 9 (h) (f) and (g) of the Taft-Hartley law. 

September 19: Sent forms 1080, 1081, 1085 to LeBus and labor organization 
registration form to Bureau of Labor Standards in Washington, D. C., to comply 
with redtape Taft-Hartley law. 

December 29: NLRB, Washington, D. C., issues decision and order stating that 
they do not agree with the immediate report filed by the trial examiner. NLRB 
orders company to cease and desist from refusing to bargain collectively with 
UTWA-—AFL and upon request, bargain collectively with UTWA-AFL, as the ex- 
clusive representative of the employees. 

January 16, 1951: Letter to company requesting meeting to begin the nego- 
tiations in compliance with the decision and order of the NLRB. 
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January 18: Reply from Cunniff: “The company is of the opinion that the order 
of the NLRB is invalid and insupportable in law. Consequently, the company 
does not propose to follow the Board's direction unless it is ordered to do so by 
the United States Circuit Court of Appeals.” 

May 21: Letter to George Bott, General Counsel, NLRB, Washington, D. C., 
requesting action for enforcement proceedings with the United States Circuit 
Court of Appeals, as case 15—-CA-201 is now 24% years old. 

June 7: Letter to Bott, inquiring as to developments in case 15—-CA-201. 

June 14: Reply from Bott that Board’s petition for enforcement will be sub- 
mitted to United States Fifth Circuit Court of Appeals early next week. Expect 
case to be called up during fall term, which will be during session in January 
1952. 

August 31: Letter to Regional Director LeBus, enclosing necessary forms for 
compliance of local union 171 for Taft-Hartley law. 

June 4, 1952: Letter to LeBus, regional director, inquiring as to status of 
enforcement proceedings in circuit court. 

June 10: Reply from Paul A. Cassday, senior field examiner, stating: “The 
company has filed a motion to stay the execution of the circuit court decree pend- 
ing its appeal to the Supreme Court. The motion requests additional time until 
July 25, 1952. 

July 8: Letter from Cassday stating that local No. 171 is now out of compliance 
with section 9 (f) (gz) of the Taft-Hartley law. 

July 10: Reply to Cassday enclosing proper forms to comply with the Taft- 
Hartley law. 

July 16: Letter from Bott, stating that the court of appeals issued judgment of 
enforcement on April 10, 1952, and company’s petition for rehearing was denied 
on May 10,1952. On June 6, 1952, company’s motion to stay execution of court of 
appeals for an additional 30 days was granted on June 9 and fifth cireuit court 
entered an order staying execution of the decree until July 25, 1952, pending the 
filing of a petition for certiorari. 

November 13: Received copy of letter from NLRB to company regarding de- 
cision and order of enforcement decree rendered by fifth circuit court, ordering 
company to bargain collectively upon request with UTWA-APFL. 

November 18: Letter to company in keeping with court decree entered in case 
15-CA-201, requesting company to meet and bargain with UTWA-AFL for a 
contract in conformance with said decree. 

November 24: Reply from Cunniff, stating that company will comply with 
decree of United States Court of Appeals and requesting union proposals in 
writing which he will present to company and then arrange a bargaining con- 
ference. (Nore.—Similar letter received from Cunniff on requesting a set of 
written proposals prior to any collective bargaining conference on May 14, 1947.) 

December 5, 1952: Letter to Cunniff, requesting copy of wage rates and copy 
of insurance plan covering the employees and what proportion is paid by the 
company, so that the above information will enable me to complete the proposals 
now being drafted. 

December 11: Letter to Cunniff enclosing copy of proposed agreement between 
company and UTWA-AFL; regret that company has not as yet furnished informa- 
tion requested in my letter of December 5 and UTWA-AFL is therefore reserv- 
ing the right to incorporate such further proposals with reference to same as may 
be deemed necessary in the light of such information. 

December 15: Bargaining meeting took place. No agreement reached. 

December 16: Bargaining meeting took place. No agreement reached. 

December 17: Bargaining meeting took place. No agreement reached. 

January 13, 1953: Letter to Cunniff suggesting that further meetings be held 
during week of J'anuary 19 or January 26, whichever is more convenient to him. 

January 19: Telegram from Cunniff—prepared to meet with your representa- 
tives January 29. 

January 29: Bargaining meeting held with company pursuant to request of 
the UTWA-AFL, No.agreement reached. 

January 30: Collective bargaining conference held with company—no agree- 
ment reached. 

‘a a. 21: Letter to Cunniff requesting meeting during week of March 30 or 

pril 6, 

April 2: Telegram from Cunniff: Previous commitments will not permit me to 
meet with your representatives prior to April 22. 

April 2: Letter to Cunniff suggesting meeting on either the 20th, 23d, or 27th of 
April. Hope that there will be no further delay in this matter. 
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April 7: Reply from Cunniff stating unable to meet on 20th or 27th, but is pre- 
pared to meet on April 23 and assuring UTWA that he does not feel responsible 
for any delay in this matter. 

April 10: Reply to Cunniff stating the UTWA-—AFL is prepared to meet on April 
223 and to meet continuously for whatever period of time it takes to reach an 
agreement, if same can be obtained. 


STEINWAY CLOTHING Co., WHOsE ENTIRE BUsINEsS Is GOVERNMENT ORDERS, GUILTY 
or NLRB ViIoLaTions WitH IMPUNITY 


Steinway Clothing Co. of Johnson City, Tenn., is owned by two Scharfstein 
brothers. The history of these brothers includes being found guilty and being 
fined for violating the wage-hour law, by the federal court. 

This firm’s operations in the Erwin-Johnson City area have been solely on war 
orders during World War II and more recently on orders in the current defense 
program, They do no business outside of Government orders. 

lhe story of their campaign to prevent the Steinway employees from organiz- 
ing covers a period of over 2 years, during which time they openly repudiated 
their own counsel and understandings which he reached with the union in nego- 
tiating sessions. Joe Wood, the son-in-law of one of the Scharfstein brothers, 
has since carried on the negotiations, and openly and brazenly did not bargain in 
good faith. The pattern established by this company is one of defiance and delay, 

The Scharfsteins have a reputation in Johnson City of being high livers, 
gamblers and frequent visitors to Miami Beach. The following chronology 
reveals the pattern of delay and refusal to bargain in good faith. It also shows 
how time and again, the union is required to file non-Communist affidavits. It 
also reveals the pattern of slow action by the regional office, so that 2 years after 
organizing began, the Board has ordered this company to bargain, but the com- 
pany does not propose te comply and the Board hasn’t yet presented this to the 
courts for compliance. 


CHRONOLOGY OF EVENTS AT STEENWAY CLOTHING ©0., JOHNSON CITY, TENN, 
(10-RC-1317 ; 10—-CA-12838 ; 10-CA-1380) 


March 9, 1951: UTWA-—AFL files petition for election with NLRB—already 
talked to company asking for consent election—no response. 

March 21: NLRB informs us that field examiner has been assigned to case. 

March 30: Letter to field examiner containing information that there is no local 
union in UTWA—AFL that has or will have as members any of the employees in 
the bargaining unit, as required by the Taft-Hartley Law and requested in field 
examiner’s letter of March 28. 

March 30: Company puts out anti-union letter signed by Moe Scharfstein. 

April 6: NLRB issues notice of representation hearing set for April 13. 

April 13: Hearing and company asks to file brief. 

April 30: Everett Dean, UTWA international representative, assaulted by Phil 
and Moe Scharfstein while putting out handbills at plant. 

May 1: Letter to NLRB stating that Humphreys, attorney for company, has 
informed UTWA-—AFL that he does not think brief is necessary, inasmuch as the 
parties are in agreement as to the bargaining unit; UTWA-—AFL urges prompt 
action for an election without delay. 

May 13: Moe Scharfstein fined for charge of assault and battery against 
Everett Dean, UTWA international representative. 

May 15: NLRB issues direction for election within 30 days. 

May 29: Conferenec held on election—no agreement on date. 

June 4: NLEB sets election for June 12. 

June 7: NLRB acknowledges receipt of charge of unfair labor practices filed 
by UTWA-AFL aganist Steinway, together with waiver with respect to case 
No. 10-RC-1317. UTWA-—AFL filed these papers on June 6. 

June 6: Letter to Steinway advising them of the consequences of their carrying 
through with their threat made before an agent of the NLRB while working 
election arrangements out, that they were going to make a speech to the employees 
before the election, without permitting a union representative to be there, too. 

June 12; Moe Scharfstein sent notice around plant, calling meeting of em- 
ployees for 8:30 a. m,. antiunion speech. Union woman not allowed to talk after 
this speech and was harassed and manhandled. 

June 12: UTWA-—AFL won election—95 for, 57 against. 
x June 20: NLRB certifies UTWA-AFL as official bargaining agent for Stein- 
‘ay Clothing Co 
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June 20: UTWA-AFL submitted copy of union’s proposed agreement to com- 
pany and urged a prompt reply as to a date for commencing negotiations. 

July 2: Letter to Harold Humphreys, company attorney, confirming telephone 
conversation in which Humphreys advised he would be prepared to meet on July 9 
for negotiations on union's proposed agreement. 

July 9: Negotiations for contract in Humphrey’s office, Chattanooga. 

July 25: Letter from Humphreys, stating company’s feeling that contract nego- 
tiations should be delayed, due to fact that plant is closed, and possible reopening 
date is undetermined, 

August 4: Letter to Humphreys, inquiring as to when a further meeting for 
egotiations will take place, as it has been nearly 60 days since the election was 
ield. Company should know by now when they will reopen the plant. 

August 8: Letter from Humphreys stating company doesn’t know when they 
are going to reopen the plant. 

September 4: Company reopened plant; called back girls to work who had 
nothing to do with the union; hired new girls to take place of union girls in 
sewing room, 

September 10: NLRB refuses to issue complaint on unfair labor charge by 
union. Case 10-CA-128, 

September 14: Letter to company requesting a meeting immediately to con- 
tinue negotiations for contract, asking for reply by return mail. 

September 25: Getreu, regional director, writes company that UTWA-AFL has 
not filed a request for review of regional director’s refusal to issue a complaint 
in 10-CA-1283. Therefore case is closed. 

September 27: Meeting with Joe Wood, representing company—delaying 
tactics. 

September 28: Letter to company requesting information which Wood refused 
to supply at meeting of September 27—regarding seniority list of all employees, 
rates of pay, list of new employees hired since plant reopened, and that a repre- 
sentative of the company, with full authority to make binding agreements for the 
company with the union, participate in negotiations. 

October 3: Meeting with Wood on negotiations—no counterproposal submitted 
by company—W ood declined to give any information requested by union in meet- 
ing of September 27. Conciliator Hitchcock suggested that we meet again on 
October 6. Agreed to by union and company. 

October 8: UTWA-AFL files unfair labor charge against company charging 
company with refusal to bargain collectively since July 11, 1951, and continuing 
to refuse to employ, since the reopening of the plant, the employees named because 
of their union membership. 

October 11: Meeting scheduled through efforts of Mr. Hitchcock, conciliator, 
after meeting scheduled for October 6 was called off at request of Mr. Wood. 
Wood still stalling. Said Humphreys had no authority to make any concessions 
or agreements on part of company in meeting of July 9. 

October 16: UTWA-AFL filed labor organization registration forms and non- 
Communist affildavits with NLRB. 

October 10: NLRB acknowledges receipt of unfair labor charge against 
company (case 10-CA-1380), and assigns Paul L. Wayman, field examiner, for 
investigation. 

October 11: Letter to Wayman urging immediate action against this union- 
busting company. 

October 31: Letter to Wayman enclosing summaries of meetings with Wood 
representing Company on October 3 and October 11, showing that company is not 
bargaining in good faith and negotiations are moving backwards. 

November 2: NLRB acknowledges receipt Of local 227’s constitution and bylaws 
in compliance with section 9 (f) of the Taft-Hartley law. 

November 8: Meeting with Wood representing company regarding negotia- 
tions—Wood again states that anything Humphreys had agreed to in first meeting 
of July 9 was void, since Wood was the only one authorized to negotiate for 
company, even though Moe Scharfstein informed me over the phone that Hum- 
phreys would negotiate for company. Nothing accomplished. Union offered to 
meet later that night—Wood stated he could not. Union then offered to meet 
on either Friday, Saturday, or Sunday, at any hour that Mr. Wood could meet. 
He declined to meet on any of these days. Wood stated that he would call Mr. 
Hitchcock when he was ready to meet again. 

November 14: Letter to NLRB enclosing minutes of meeting on November 8 
and urging action at earliest possible moment. 

31346—53—pt. 48 
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November 15: Letter to NLRB enclosing statement by Myrtle Johnson, stating 
that several of the girls who have not been reemployed since the reopening of 
the plant, asked her to get Everett Dean, international representative, to write 
Moe Scharfstein that the union was pulling out because they had been promised 
if this was done, they would all get their job back by the first of the year. 

November 20: Meeting scheduled with Wood from company. No one from 
the company showed up. 

November 20: Letter to NLRB, informing them of the November 20 scheduled 
meeting and urging action be taken in view of company’s attitude and its refusal 
to bargain in good faith. 

November 29: Meeting with company—Wood present—would still not give 
union list of jobs and rates of pay or seniority list. More stalling. Union 
proposed to meet next tday. Wood said not until next week. 

December 3: Letter to Wayman of NLRB, enclosing minutes of November 29 
meeting and requesting some type of action—any type of action. By now, it is 
evident to anyone that the company is not bargaining in good faith. 

December 10: Letter to Wayman of NLRB, complaining of no reply to my 
letters of November 15 or 29 and urging action. Have been informed that Stein- 
Way Co. has a court decree against it based on previous violations; also that 
they were found guilty of violating the wage and hour law, and in 1943, were 
fined in the Federal court at Greenville, Tenn., for failure to comply with that 
law by the Federal court. Yet this firm continues to operate on war orders. 

December 11: Telegram from Wayman, NLRB, stating that Attorney Gilbert 
Cohen has taken over the Stein-Way case. 

January 18, 1952: Meeting with Mr. Wood for company—would not agree to 
give union any of the information previously requested in meeting of November 
29—would not sign anything in writing. More stalling. 

January 24: Wood still refused to give union seniority list, list of jobs and 
rates of pay. Hitchcock, conciliator, tried talking to Wood—no result. Union 
asked Wod to submit a proposal of the things which he and the union had agreed 
on and a counterproposal of the company to those items which the company did 
not agree with. Mr. Wood refused to do either and left. 

February 16: Letter to Cohen of NLRB, urging some action. Charge was 
tiled on October 8, 1951, and that many active union supports still have not been 
called back to work since the plant reopened, although many new girls have been 
hired by the company. 

May 31: Letter to Cohen, inquiring as to the status of the charges filed on 
October 8, 1951, against company and which he has been handling since December 
10, 1951. 

Juue 25: NLRB issues notice of hearing to take place December 15, 1952, 
subject to being rescheduled on an earlier date upon due notice, signed by John 
Getreu, regional director. Complaint issued against company. 

September 30: NLRB informs us that they are unable to proceed with our 
charge since we are not in full compliance with section 9 (f) and (g) of the 
Taft-Hartley law. Unless compliance is achieved within 10 days, charge will 
be dismissed. 

October 1: Reply to NLRB enclosing forms 1080, 1081, 1085. 

October 15: NLRB acknowledges receipt of above listed forms and states that 
local No. 227 is now in compliance with the Taft-Hartley Act. 

December 15: Hearing held before Lloyd Buchanan, trial examiner. 

January 3, 1953: Cohen files his brief of counsel for the general counsel in 
support of complaint issued by regional director on June 25, 1952. 

January 5: Company’s brief filed by Humphreys. 

January 12: Buchanan, trial examiner, issues his intermediate report and 
recommended order, finding that the company has refused to bargain in good faith 
with the union, and has committed unfair labor practices and orders them to 
cease and desist from so doing. Company violated section 8 (a) (1) and (5), 
but not section 8 (a) (3), with reference to Myrtle Johnson being discriminatorily 
discharged. 

January 21: Company files exceptions to intermediate report. 

February 3: UTWA-AFL files exceptions to the findings of the trial examiner, 
insofar as his recommendation does not include the finding that the company 
was guilty of discriminatory discharge of Myrtle Johnson, same being in viola- 
tion of section 8 (a) (3). UTWA-AFL supports findings made by trial examiner 
with reference to the violations of section 8 (a) (1) and (5) by the company, an@ 
requests that same be upheld by the Board. 

April 1: NLRB issues decision and order and affirms the rulings en toto of the 
trial examiner's report. 
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April 1: Letter to company requesting a meeting any time after April 6, and 
requesting List of employees with their job classifications, date of hire, and rate 
of pay, in compliance with the NLRB decision. 

April 14: Advised company does not propose to comply. 

Mr. Jacozs. We direct your attention to the last three sets of figures 
in which we show the total percentage of elections in which we were 
engaged which we won before Taft-Hartley. There were 53 percent 
won and embraced 51 percent of the number of people who were 
involved in such elections. 

Since Taft-Hartley, there has been a change for the worse so that 
we have only won 33 percent of those elections and those have involved 
only 14 percent of the people who were in the total number of elections 
which were held. 

Now, we can say very quickly that based upon the cold figures them- 
selves, the Taft-Hartley law has had an adverse effect upon our organi- 
zation because there is your statistical material that clearly indicates 
what has happened. 

Senator Purren.. Were any of those groups in the 21,000 a part of 
the 27,000 that you were unsuccessful previously in having organized ¢ 
In other words, is this a second attempt ! 

Mr. Jacoss. No, sir; these are substantially entirely new situations. 
There may be one or two that are repeats, but substantially they are 
new, sir. 

Senator Purrets. Thank you. 

Mr. Jacons. Now, we also want to point out one other thing that 
ought to be indicated here and it is this, that we have been involved 
in a number of other elections which have involved a schism in the 
CIO textile union in the past year, in which a large number of their 
leadership and membership came over to our organization. 

Now, that is not included in this set of figures at all. That involved 
in the South some 25,000 people of whom we won some 21,000 and lost 
some 2,000. Those are not included. These are completely new 
organizing situations. 

Now, we should like to discuss with the committee if we may, what 
happens ordinarily when we start about organizing and approaching 
an election. What happens is that there is some interest manifested 
in the particular plant and we are called into the situation, and gen- 
erally the employer mobilizes the community. Then we find—and 
this has always distressed me as a native southerner—that I have 
become the foreigner and generally the firm whose home office is in 
New England or in New York, is the native of the South and as a 
result Lam labeled a foreigner, a troublemaker, and an agitator. That 
is just the beginning of it. 

Senator Purrert. You object to more than just the idea of being 
called a foreigner ; you object to all three? 

Mr. Jacons. Yes, sir. Not only that but I also object sometimes to 
what has happened in terms of physical violence upon us. I regret 
in my own native State that I was involved in a situation where I was 
assaulted on the broad street of a town in Greenville, Ala., by people 
who were trying to prevent us from organizing. 

It does not make me proud when I have to relate that. I was no 
foreigner, I am certain, in the State in which I was born. 

Now, the thing that also we think should be called to the attention 
of you gentlemen is that by and large what we term antilabor legis- 
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lation has been supported in the past by the very men whose com- 
munities have been affected adversely by it. In other words, let us 
talk about New England for a moment, if we may. 

There has been a tremendous problem created by textile plants 
leaving New England and moving south, and that movement we 
say has been spurred on by the passage of antilabor legislation which 
the Congress has encouraged. 

We are thinking partic ul: irly of the provision of the Taft-Hartley 
law as to union security under which, if the State grants less union 
security, that State law governs, and the same gentlemen whose .com- 
munities have lost plants by the movement south of these textile mills 
have voted for that same law which has hurt their constituents in 
terms of unemployment, has hurt their constituents in terms of 
demands for lower wages and poor conditions of work and those 
mills have migrated south where we have been until now unable to 
organize them. 

We suggest, gentlemen, that the basic reason that we have been 
unable to organize them is because the advent of the Taft-Hartley 
law made it even more impossible for them to be organized. When 
we go into the community to organize and the community is rounded 
up by the employer against us, we then generally petition for the 
election when we have had a majority of cards signed. What hap- 
pens then is that the employer under the so-called doctrine of free 
speech does two things. One is that he writes a letter to every one 
of his employees, and he has all of their names and all their addresses, 
The union is never in a position to get all the names and addresses. 
In that three- or four- or five-page letter which has been carefully 
and skillfully drawn by the lawyers who represent these firms and 
these manufacturers associations, they border as closely as possible 
on what would be coercion and intimidation but still is not coercion 
and intimidation in the eyes of the Board and the courts, or a promise 
of reward but still not a promise of reward. He sends those letters 
out, and to make sure that he has the situation well in hand, he sends 
his strawbosses or the send line of supervision around in the plant 
and the worker is taken off the machine and told to come into a par- 
ticular place for the big boss wants to talk to him. That is done in 
two ways. They will get 20 or 30 in a big office or they will meet 
in a central part of a plant. 

Gentlemen, when we talk about free speech, it should not be removed 
from this context. We suggest that the gentlemen who have ap- 
proached this problem have forgotten how this thing operates and 
when they think of free speech, they think of it in the abstract rather 
than in the actual arena. When the workers walk into this room 
where the meeting is held, they there see every member of the super- 
vision, little, medium, and large. 

The office help is generally there and the boss usually gets up on 
a table or he stands up if they are sitting and he says, “I want to tell 
you about this union that is in here creating a turmoil.” 

As soon as he says that, he gets applause from all the supervision 
and office help and from then on he is off to the races. 

As a result of the atmosphere in which this so-called free speech 
takes place, the worker comes away with the complete idea that if he 
votes for the union, he will lose his job. 
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We have done one thing, gentlemen, that we do not think has been 
presented to this committee in all of the hearings that you have had 
here. We would like to submit it to you. 

In many instances after an election has been asked for and we have 
gone through this free-speech period and the letter period and then 
we have lost the election, even though we had signed a good majority 
of people on our representation cards, we have then sent our organ- 
izers back to the same people who signed our cards to inquire of them, 

“Did you vote for our union?” And time after time we have been 
told, “No.” 

We said, “You signed the card.” 


“Yes. 

“Didn’t vou want a union?” 
“Ves.” 

“Do you still want a union?” 
“Yas,” 


“Then why did you vote no?” 

These are the answers we got. 

“When I got through hearing the speech or when I got through 
reading the letters, I knew if I voted for the union, I would lose my 
job.” 

Then we say: 

“Here we have the letter. Where does it say in the letter that you 
will lose your job?’ 

We read to them those sections that are applicable to it. It won’t 
say that the man will lose his job, but the inference is there and is 
planted in the mind of the employee. His brain has had a brain wash, 
to use what is a common term at this time in talking of the total- 
itarian countries, so that his reaction is that he will lose the job. 

Other times they tell us: 

“If I voted yes, the boss would know and something would happen, 
I would be treated badly.’ 

When that happens, we say, “Yes, but it was a secret election, 
Nobody saw how you voted.” 

“Yes, it may be so, but there are ways he can find that.’ 

What the ways are they never can give to us, but the impression 
that is gotten from the use of what is called free speech is that they 
will lose their job, the plant will close down. The employer usually 
says the union will ask for things he cannot grant and if he does 
grant them, of course he cannot operate at a profit and not being able 
to operate at a profit he may have to go out of business. 

That is not a threat, gentlemen, under free speech at all. All it 
amounts to is an opinion by the employer, as presently construed by 
the Board and by the courts. As a result, in our investigation which 
we have made in numerous instances we have sought to find out what 
is the reason why employees voted “No” after we approached them at 
their request that we move into a situation, and they willingly signed 
our cards saying that they wanted a union, they attended our meet- 
ings, they talked with our organizers, and, after the election, they say, 

“We still want a union,” but they have voted “No” and the election has 
gone against us. 

Senator Purret.. Would you say, Mr. Jacobs, that whether or not 
the employer had spoken to them their fear of having the ballot known 
is in itself sufficient reason to keep them from voting for a union? 
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Mr. Jacozs. Do I understand you to ask if he had not talked to 
them ? 

Senator Purreti. As I recall, you said they feared voting for the 
union fearing that their vote would become known even though it is 
a secret ballot. Would you there hold that whether or not they had 
been talked to by any of the management group, that that one fear 
alone — keep them from voting for a union ? 

Mr. Jacogss. I do not think they had that fear, sir, until they were 
talked to, That is when they got that fear. 

Senator Purre.t. You feel that is part of a picture? 

Mr. Jacors. Yes, sir. 

In addition to that, and this may help clear it, sir, you see the elec- 
tion is generally held by the Labor Board in the plant of the employer, 
and time and — the booths are set up on the very same spot where 
this meeting was held and where this speech was made to them. That 
fear is carried over. Of course, the holding of the election, as you 
well know, is generally after tremendous delays and we have, in dis- 
cussing the election procedures, suggested to the gentlemen of the 
committee that they consider the old prehearing technique that was 
used by the Board, and that the committee also consider whether or 
not we could not return to the day when cards showing an interest 
should not be used by the Board to certify a union as the collective- 
bargaining agent rather than going through the technique of the 
elections. 

While I mention delays, gentlemen, I want to say that as serious a 
problem as it is possible to present is engendered by the delays— 
delays not only in elections but delays in complaint cases. 

Now, I saw the statement that was made by the Chairman of the 
Board and by the General Counsel for the Board. I must confess to 
you gentlemen that while he stated there they had reduced the time 
tremendously, and gave his figures, somehow it just does not happen 
to us. 

In the South if we get an election within a period of the time that 
he stated was the average, it is an amazing thing. Usually it takes 
us twice as long and three times as long be fore we are able to get an 
election and that delay, of course, is used by the employer to wear 
down the people. Frequently we find when we petition for this elec- 
tion, and before he goes into this routine of free speech that I have 
described to you, he generally has his foremen visiting with them in 
the plant. 

For example, we presently have an election pending in Gastonia, 
N. C., and the employer, who lives in New York and comes to the mill 
probably twice a month, has been there on all three shifts, visiting 
each one of them, asking how the members of the family are, discuss- 
ing their jobs with them, and seeking to impress on them that he and 
God are the only two who can solve their economic problems. 

When they talk to him in terms of money Bet he tells them, “You 
know, the wages that I drew last year were only $ 35 a week more than 
the weavers in this plant.” We regret his financial statement does 
not so indicate. There must have been some loss of money some- 
where in his figures that he is not telling them about. 

While he is visiting them, if you plea use, the local merchants with 
whom they trade are usually discussing the coming election with 
them and trying to tell them about all of the strikes that have occurred 
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ind all the people that have lost jobs and all of the bad things that 
will happen when a union comes into the plant. 

Senator Purret.. Senator Douglas? 

Senator Doveras. You are beginning to experience what Demo- 
rat candidates for office experience when they campaign in a Repub- 
lican town. 

Mr. Jacons. We have some towns in the South, Senator, where 
there are a number of Republicans and my recollection is that we 
sive them pretty courteous treatment, particularly up in western 
North Carolina. Generally, they do not vote that way, but they listen 
to them. 

Senator Purreii. I am sure Senator Douglas will agree with me 
that if the actions of the people in these towns you speak of are no 
nore illegal than are the Republicans, there is no illegality at all. 

Vir. Jacoss. Correct, sir. We regret that they come so close, in 

any instances they actually do things that are illegal to stop elections. 

Senator Pt RTELL. Now, you are not speaking of Republicans? 

Mr. Jacons. No, sir, we are talking about bosses. 

Senator Dove.as. W hat I really referred to did have some bearing 
on what Senator Purtell said. This is electioneering and electioneer- 
ng is not always conducted in purely intellectual terms. You do not 
‘omplain really about the employers visiting with the men, do you? 
ls that not their right to talk to the men? 

Mr. Jacors. We do not complain about the employer presenting 
what he calls his side of the story. What we do complain about, if 
you please, is that he in effect promises these people that by keeping 
the union out he will take better care of them, by this so-called use 
of free speech. Here is the thing we object to further: If he has the 
right to “politick” in that plant, on work time, on company time, 
and makes that the battleground, then he should not prohibit the 
union adherents from also indulging in that, and he will not do it. 
He will stop the union people from doing it. 

For example, we had an election in Mor gantown, N. C., where 
the adherents of the no-union vote, the boss’ side of the picture, were 
permitted to roam through the plant at will. Inspectors, they called 
them. Their job takes ‘them through the plant and workers were 
told that “I have talked to the boss and he says he will not operate 
this plant if the union wins.” Well, the boss did not say it, and 
under the law if we try to put it in evidence it is hearsay and it is 
not given any credence. 

But they are permitted to roam through the plant. But a union 
adherent is not permitted to do so. 

As a matter of fact, he is kept on his job and we have had instance 
ifter instance in which he was disciplined when he did not stay on 
his job. 

Senator Dovetas. Could he not electioneer at the lunch hour? 

Mr. Jacoss. In the textile industry we work straight through 
hours and eat on the job, so there isn’t much lunch hour. 

Senator Purrei.. In other words, eat on company time? 

Mr. Jacops. We are working on our time. We are working and 
eating. Sometimes we are not eating either. So many times they 
put their lunch on the frame and start eating it and because of the 
workload they have there they never complete it and 2 weeks later 











] 776 TAFT-HARTLEY ACT REVISIONS 


the cleaner cleans it off the top of the frame because they have not 
been able to finish their lunch. 

If it pleases you gentlemen, I want to get back to the captive audi- 
ence. I gave you the beginning, with “the applause and the at- 
mosphere. Then usually there is the feature of this talk by the boss 
which has been edited by the lawyers, in which he does everything 
except break the law, in which he tells them of all the advantages he 
has given and comes very close to saying “if you get a union, it means 
I will have to shut the plant down,” but he does not quite say it. 
Then when he concludes we have tried time and time again to get one 
of the workers to get up and talk. The worker will stand close by and 
tries to talk. We had one instance where they physically pushed the 
girl off the platform the boss was on. 

By way of comment, I might say to you gentlemen about that em- 
ployer that his entire plant production 1 is on Government orders. He 
worked during the last war—during World War IIl—entirely on Gov- 
ernment orders, closed it after the war was over, opened up again, has 
Government orders now, subsists completely on Government. orders. 
He comes from the same district that Carroll Reece comes from. 

One of our organizers, giving out hand bills, was assaulted by the 
employer. There was a case made out against the employer. He 
was fined. We won an election there in spite of the speech he made. 
We were able to win the election in that plant, only because his speech 
was followed by a lunch hour and we ran a loud speaker in front of 
the plant and we got the folks to the window and talked to them as 
he had talked to them. We won the election. That was 2 years ago, 
gentlemen, and under the protective arms of the Taft-Hartley law 
we have still been negotiating. We had two sessions with his lawyer. 
We made good progress; his lawyer agreed to a number of things. 
It was too much progress, apparently. ‘The firm then repudiated 
many of the things we had negotiated. We have a Labor Board order 
ordering the company to bargain. 

That, gentlemen, is one of the peculiar things about the act. The 
order to bargain says, “go and sin no more”; there is no penalty upon 
the employer. He sits and he bargains : and he need not nec essarily 
grant concessions under the terms of the act. So asa result there is a 
technique that has been developed in this so-called collective bargain- 
ing carrying no penalty at all and we have suggested to the com- 
mittee, and we don’t think it is improper at all, that in instances where 
the employer has not bargained in good faith and has so been held, 
that he should be penalized to the extent at least of the cost that the 
Government has incurred in finding him guilty of the violation of the 
law for failure to bargain. 

We might cite you one instance where an employer’s lawyer agreed 
on a number of economic improvements in a contract, and then was 
repudiated by this same owner. He hired another lawyer. We went 
through the routine of collectitve bargaining. We lost, in a period 
of 3 years, paid holidays, paid vacations and an increase in pay. We 
respect fully submit that if that employer had known there was a 
penalty in the law which would have cost him the court costs of the 
Government in the prosecution of the case and the penalty of what 
these workers lost because of his repudiation of an understanding, that 
he might have approached it far differently. 
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Now, we want, if we may, to direct your attention briefly to a sum- 
ary of our statement in which we pointed out a number of recom- 
mendations to the committee. We have indicated to you a couple of 
them. One was the prehearing election. The other one was the check 

of cards. A third one which we suggested was that the board stop 
the holding of elections in these plants where the employer has turned 
it into a battleground of a campaign against the union and to hold the 
election on neutral ground. 

I have already stated to you that in many instances the booths are 
set up on the very spot that the employer made his speech and in the 
minds of the workers when they go to vote they somehow figure that 
he is going to find out how they “voted. 

Here it is on the same spot where he made this antiunion talk that 
they are then voting. 

We have also suggested that the Board continue its policy of setting 
elections aside where the union has been denied a chance for the worker 
or the union representative to reply. They have the same right of 
freedom of speech in that plant. 

We have further suggested that in terms of enforcement of the law, 
ve find all too many times the employer, without regard to the law, 
fires the active union worker, figuring that in this time of full em- 
ployment it will not penalize him a great deal. 

| think the figure that was submitted to you gentlemen by General 
Counsel Bott averaged $375 per employe e who was fired and who was 
later restored. 

There have been 16,000 of them since the Taft-Hartley law has been 
in effect. They averaged $375 each. 

We say that is no real deterrent. We suggest that a like amount 
ought to be paid to the union for its loss of funds, time, effort and 
energy because of the person being fired. The employee ought to get 
that amount and the Government ought to be reimbursed for the cost 
of the prosecution of the particular discharge case. 

We have suggested further in the summary on page 2 that the failure 
to bargain in good faith should also have that same imposition of 
cost. We have suggested a new approach to the problem possibly 
and that is when an election is won, that it will automatically mean 
that in the bargaining which takes place there must be a provision 
relating to the handling of grievances and the settlement of them, 
because that is the reason these workers vote for a union. And it 
should also carry with it the obligation of those workers to carry the 
expense of the collective bargaining agent either by checkoff or by 
some payment to the collective bargaining agent for the service that 
has been rendered to him and if that were done on an automatic basis 
after the election were won, we think it would make collective bar- 
gaining a lot easier. 

We might suggest to you gentlemen that at present in the south 
there is a concerted drive by employers not to agree to any form of 
checkoff of dues or union security providing for payment of dues 
with the idea that by not agreeing to it in a contract, that it will keep 
unions so weak that they will eventually be able to lick them even 
after the unions have won elections in the plant. 

We have already indicated the slowness of the action of the board. 
We say it could be speeded up, particularly in complaint cases. It 
takes years until something actually happens. In many instances 
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the people have left the place, will no longer return tq the plant, and 
there is nothing actually done for those folks. 

One final thing I should like to point out to you is a thing we have 
never been able to understand in many Southern States. That is the 
union securit) laws which exist there—antiunion security laws they 
should be called. Large companies having a plant in one State have 
union security contracts and in the very next State they cannot have it. 

In Georgia, where I presently live, we have an antiunion security 
law; there cannot be a union shop. 

In Tennesssee you cannot. In Alaska you can. In Mississippi you 
ean. In Florida you can. In North Carolina you cannot. 

As a result, the same firm dealing with the same union covering 
workers doing the same work negotiates a union shop or some modified 
type of union security or arrangement with the union and in the other 
State is prohibited from doing so. We say it makes a continual rat 
race with the legislatures that we have there where the local interest, 
the chambers of commerce, the manufacturers associations seek at 
every legislature session to change the law to make it that much more 
adverse to the union, that much more appealing to out-of-State firms 
from the middle Atlantic States, from the east, from New England, 
to come there on the promise they will not have to deal with unions, to 

say nothing of the other inducements they make to them. 

Gentlemen, that briefly is our statement. We direct your attention 
to our summary which covers it more thoroughly. We direct your 
attention to our exhibit which we have also submitted. 

While we know you must have had volumes of things submitted to 
you, may we suggest that you take only a few minutes and look at 
some of these chronologies, because that is what they are, which tell 
the story by date and hi ippening—the story of the slowness of move- 
ment of the Board, of the antiunion campaign, of the speeches, of the 
election procedures and the things that happened. 

If anything can give you an accurate picture this is it. You cannot 
understand our problem, we suggest, gentlemen, unless you live with 
it like we do, regardless of how sympathetic you might be toward 
attaining an understanding of it. We say to you the advent of the 
Taft-Hartley Act with its restrictive provisions has made it much 
more difficult, almost impossible to organize. We have been affected 
adversely. The industry by and large is unorganized in the South. 
We say to you gentlemen that if the Taft-Hartley continues as present- 
ly written, it will make it almost impossible to organize any large 
segment of the industry, much less the majority of the industry. 

Senator Purtett. Mr. Jacobs, would you want these greater penal- 
ties you speak about to work both ways for unfair labor practices? If 
it is unfair, you would want these greater penalties to apply to labor as 
well as management ¢ 

Mr. Jacorns. We believe there is a two-way street in that respect. 
If we are to be fair about it, we would want it that way. We might 
suggest, though, that the peculiar thing about it is in our experience 
in the textile industry, there are no such things. I believe to my 
knowledge in Pascagoula, Miss., where we had a firm which moved 
from New Hampshire, had migrated to Pennsylvania, and now has 
moved 6 blocks from the oulf, that that company, when we asked 
for election, filed 2 unfair labor practices against our union, neither 
of which was sustained but which prevented us from having an elec- 





a 
9 


= Rita ee 


lh 


ole aT? 


id see 


ein 


«hile Be 


a. <i 








ates uated cts ar dt 








nd 


ive 

he 
ey 
ve 


ity 
Ou 


ng 
ed 
er 
at 
st, 
at 


ns 


d, 


to 


mn 
ir 


it 
ll 


ie 








YAFT-HARTLEY ACT REVISIONS 1779 


tion for 2 solid years. During that time they fired 33 of our people 

and under the Taft-Hartley law where you fire for just cause, they 

were able to show over a long period of time the workers had not 

gotten a sufficient number of articles out or whatever the story was. 
This was said of people who had worked in that plant for as much as 
\2 years, if you please, and who suddenly became inefficient because 
of the advent of the union. 

That is our experience with unfair labor practice and we were not 
cuilty of it. They claimed our organizer forced some people to take 
hand bills at the gate. 

Senator Purreiz. In recommendation 6 of your brief you recom- 
mend adequate personnel, adequate funds and better internal pro- 
cedures. When you speak of adequate personnel, you speak of num 
bers or perhaps qualifications of personnel ? 

Mr. Jacogs. I do not presume to talk about the qualifications because 
1 presume there is a standard set. We think, sir, in terms of the 
personnel of the Board, for example, that there may be too many 
of one type in the office, ’ whereas they are short on the other. 

I want to point, for example, to trial examiners. If we have an 
unfair-labor-practice complaint issued today, we are told “we cannot 
give you a trial examiner for 4 months from now, 6 months from now, 
because we do not have enough of them.” Now, we suggest that if 
they had more trial examiners they could have these hearings much 
quicker. 

In the lower echelons, among the field examiners, for example, they 
have a fairly quick procedure, although we many times find it takes 
30 to 60 days before the primary investigation is made. But from that 
time until the lawyers in the legal division get through checking it 
over, going over it, or get to it, 1t takes months, and then sometimes 
the law yers come up with a statement : “Well the investigation was not 
complete on this technical point”; so they hand it back to the field 
examiner; he goes back again and back it comes. Then 6 months have 
passed, 9 months have passed, and we have not had a hearing yet. 

When they finally issue the complaint, they tell us it is 4 or 6 months 
off. I can give you an example beyond that—that when it passes the 
trial examiner, it has taken in many instances 6 to 9 months until the 
Board itself in Washington has given us a decision. 

We had one case, if you gentlemen please, where in December they 
gave us the Board decision and the company said, “Nothing doing,” 
and it took 14 months until the circuit court in New Orleans said, 

“Comply with the bargaining that is required.” 

Now, that sort of delay is what we are talking about. Now, we 
don’t profess to be all-knowing as to what would make it move 
smoother, but we suggest it could move lots faster than that. 

Senator Purrery. Senator Neely, have you some questions? 

Senator Neety. Mr. Jacobs, in your opinion, has the operation of 
the Taft-Hartley law been beneficial or injurious to your organization ? 

Mr. Jacoss. Unqualifiedly, sir, I would say it has been extremely 
injurious to our organization. 

Senator Purrett. Senator Murray, do you feel you want to ask a 
question now ? 

Senator Murray. I would like to say that the policy has been well 
established in this country that labor has the right to organize and 
bargain collectively and should be given every opportunity to encour- 
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age the expansion of unions in this country because it has contributed 

to the welfare of the countr y by increasing the purchasing power of the 

masses of people and made the United States the greatest industrial 
nation in the world. 

So it seems to me that every effort should be made to have laws that 
will not interfere with labor but give them a full opportunity to exer- 
cise their rights. 

I hope this hearing will result in very serious marked change in the 
Taft-Hartley law so as to make it operate as it should operate for the 
welfare of the country. 

Senator Purret.. Senator Douglas, have you any questions? 

Senator Douctas. No questions, Mr. Chairman. 

Senator Purrery. Senator Kennedy ? 

Senator Krennepy. Yes, I was interested in what you said about 
plants leaving New England and other parts of the country and 
going to the South. Would you say they have been even more difficult 
to bargain with than the companies which have been in the South 
for a long period and would you say they have left these northern 
States primarily not for other advantages but to get away from 
unions ¢ 

Mr. Jacors. In answer, sir, your first question, of whether they are 
much more difficult to bargain with, I would say, sir, that we have not 
found much difference between the most rabid anti-union southern 
employer by comparison with the migrating New England employer 
when he migrates south. He accepts the mores of the community and 
in many instances we have had many employers tell us when we have 
asked, for example, for a union shop, that they came into the com- 
munity on the basis that they would not have union trouble, so-called, 
or that they would not have to grant a union shop. 

For example, we might tell you that United States Rubber Co., 
in its plants in Akron, Ohio, and in that area, grants union shop 
to the workers there who bargained it. We have the Winnsboro, 
S.C., plant organized. That plant is in a State where you can have a 
union shop. They tell us very frankly that we are not going to be the 
only plant in this end of the country that has a union shop. “We just 
cannot stand up under that kind of pressure—we have a lot of pres- 
sure as it is, because of some of the things we give in dealing with 
you.” 

For example, there is one company that I should like to mention 
that comes from New England. That is the J. P. Stevens Co. If 
there is a rabid antiunion company, it is the company. We hada plant 
in Great Falls, S. C., that we organized under the prev ious ownership 
and then they sold that plant to the J. P. Stevens Co.—and this is a 
remarkable story. We renewed the same contract that we had with the 
old company with J. P. Stevens, and it carried the checkoff with it 
and it carried union arbitration of disputes with it, and it carried good 

seniority provisions. We renewed that with the J. P. Stevens Co. the 
first time. We renewed it the second time. Then, gentleman, it ap- 
peared that the Stevens company made up its mind to get rid of the 
union. Because they not only did this with our union but they did it 
with the CIO textile union in South Carolina. When we went in to 
bargain the third renewal of it, this same company refused to renew 
the same agreement that we had had with them for 3 years and said, 
“We don’t want to agree to arbitration any more. We will not agree 
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» the checkoff of union dues any more,” and they wanted to take 
away seniority rights so that the company would have the sole and last 
word without arbitration of seniority, the very same company. 

Senator Nrety. Who was the president of that company ? 

Mr. Jacops. The same Mr. Stevens, sir, who I understand is a 
member of the present Cabinet. That is the same firm. 

Senator Purreti. I would say he is not on the National Labor 
Relations Board. 

Mr. Jacoss. No, sir. 

In reply to one further question you asked, sir, whether they came 
south to escape the union, I think, sir, they come south in a measure 
to get rid of the union for one thing. 71 think secondly that they come 
south because they have been made a lot of promises about what they 
may expect there. 

Senator Purret.. Tax deductions, and so forth ¢ 

Mr. Jacors. Not only tax deductions but we have some places like 
Mississippi, if you please, where they even pass bond issues and they 
turn around and build buildings for them, pay no taxes for years, 
don’t have to pay water bills for years, and all sorts of things, induce- 
ments. 

Senator Kennepy. Would you not say that the Peotenene reason 
is to get a lower wage and to remove themselves from the burdens of 
carrying on relations with the union? Is that not far more the pre- 
vailing reason than cheaper power or closer distance to raw materials 
or the advantages that the southern communities may give them in 
bonds or taxes or anything else? Is the prevailing reason not the 
low wage rates / 

Mr. Jacors. I think the low wage rates is probably the basic reason. 
I think others enter into the picture. 

Senator Kennepy. In all the reports we have seen in the New Eng- 
land textile surveys that have been made, that has always been named 
as the prevailing reason, the wage differential which is the result of 
the failure of the textile unions to or ganize the South. It seems to me 
it is fairly obvious that is quite rightly the prevailing reason and not 
these other reasons. 

Mr. Jacons. Of course there is also thrown at us the difference in 
the workload assignment. In the South they have the tremendous 
workload assignments by comparison with the North. 

Senator Kennepy. I think you ought to explain that because I 
think frequently people in New England say our workers do not. 
carry an adequate payload. Is what you mean that they pay less 
in the South for the amount done than in New England? It is a 
difference in wage scaie rather than the fact that the New England 
worker is not willing to carry as reasonable a load, do a reasonable 
job for a day’s pay? I think it is really that they force a heavier 
amount of work on these aioe in the South and pay them less for 
it than they do in the North. 

Mr. Jacors. That is correct. They have no say on what the work- 
load is. 

Senator Kennepy. I think that is important, that they do not have 
any adequate representation in these nonunion plants and therefore 
they are not able to negotiate collectively on what the workload will be. 

Mr. Jacons. The only solution they have when they put too much 
work on them in the South is to quit the job and go to another mill 
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and that is what happens. Time after time people with 5, 10, 15 years 
of service in a plant finally migrate to another mill when they put the 
workload on them so heavy that they cannot carry it. 

I want to suggest one other thing to you that possibly enters into 
the same picture. It is that so many of these same firms who have 
a profitable operation and who want to expand their operation and 
production, instead of locating in New England, turn around and set 
up these new plants with new machinery in the South based on all 
these other things and they make this additional capital, too. Of 
course, it is fundamental, as you gentlemen know, where there is no 
union, there are less wages and generally less work. 

Senator Purtrett. Mr. Jacobs, is it not true, that possibly not to 
the same extent now, but when we talk about workloads we are not only 
talking about wages but the actual assignment in production of work? 
I am not in disagreement with this now. Was it not true in the or- 
ganized plants in New England that the number of looms or the 
number of machines to operate was substantially less than in the 
unorganized plants in the South and that was one of the inducements 
along with these tax-free, in many cases, plants or substantially re- 
duced tax basis for the plant operation, were they not very major 
factors in having these plants move to the South originally ? 

Mr. Jacozns. I am unable of course to say whether the work assign- 
ment was a major factor. But I do know they had no unions to con- 
tend with there. In other words, if they decided they could set up 
any particular amount of looms, whatever they set up was the amount 
they set up. Then if they found out the worker could not do it, they 
might reduce one loom or two looms or whatever they wanted to do. 
But there was nobody to say no to them. 

Senator Purretn. That isright. But at that particular time actually 
the workload really meant a greater production or greater number of 
looms regardless of the amount of work imposed on the workers. One 
of the inducements was that they could get the men to operate more 
looms. 

Mr. Jacoss. At less money. 

Senator Kennepy. I would not say that that indicates that the 
workers in New England, from the visits I have made to textile plants, 
are not doing a full day’s work for their pay; although in some cases 
we must agree that perhaps we have not done our job as well as we 
could in New England. It seems to me in the South they must be insist- 
ing on excessive amount of work for pay rather than New England 
getting paid too much for the amount of work they do. 

One other point I want to make is that this has had an effect in the 
South, as well as New England, because it has resulted in lowering of 
wages in New England to meet competition. We have seen drops in our 
wage levels, for example, in New Bedford, Fall River, and other com- 
munities in order to compete with the South, below what we would 
consider to be an adequate wage for maintaining a family in those 
communities in a high-cost State like Massachusetts. Would you 
agree / 

Mr. Jacors. That is correct, Senator. That is the reason why I 
made the statement, which I am not certain you heard, that I cannot 
understand why it is that the gentlemen of the Congress have partici- 
pated in the enactment of these antilabor laws that have resulted in 
their losing industry and having an adverse effect on their constitu- 
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ents and have helped another end of the country to get that industry 


and resulted in unemployment in their own bailiwick and resulted in 


a reduction of wages there. They have actually encouraged that 
sort of thing. 

Senator Kennepy. Mr. Jacobs, I think there is tremendous difh- 

culty in writing the law, in this whole question of bargaining, what is 
bargaining in good faith and what is not. I am convinced that the 
anguage of the Taft-Hartley bill is completely unsatisfactory in that 
regard. Iam not sure you have the right to insist that the only judge 
of good faith in that they make a counter offer. I think he may be 
bargaining in good faith if he decides not to pay anything in addition. 
How do you suggest we write that into law? 

Mr. Jacoss. May I make this suggestion with reference to collective 
bargaining and it is covered in part in the suggestion we made that 
when a union is chosen as the collective-bargaining agent, the contract 

should normally include grievance machinery and checkoff of dues 
where desired, and failure to include these be prima facie evidence of 
lack of good faith. 

lhe reason I say it, Senator, is this, that the worker votes for the 

inion, first, because he wants someone to handle his grievance for him, 
vet him fair treatment; secondly, he wants the union to do it and he 
knows he will pay for it. 

The failure of the employer to make any offer on those two would 
be prima facie indication of bad faith in bargaining. Now, we have 
found this, though, that where there is what we call bad-faith bar- 
gaining, a pattern has been evolved by the antiunion Southern plants, 
and it involves refusal to arbitrate the settlement of grievances. In 
other words, if a grievance is presented, it goes through the machinery 
and management cannot settle it with a union. They say, “We want 
it to stop there, we don’t want any outsiders to decide if we are wrong.” 

That, in our mind, is an indication of bad-faith bargaining in the 
complete sense of the word. 

The second one is the determination of seniority and qualification 
to be solely within the province of the employer, w ith him having the 
last word and no proof by the union being sufficient to show that the 
employee was entitled to that better job, or better machinery, or that 
promotion. 

Those are the patterns plus the refusal to give the checkoff of union 
dues or support of the union by some payment to the bargaining agent, 
either as a member of the union or as a member of the bargaining agent. 

Those three things always highlight the pattern of antiunion em- 
ployers. 

Now, we have other segments of it. For example, in Texarkana, 
Tex., we have one employer who said after he made his proposal that 
we would be required to submit it to a vote of the union and nonunion 
people in the plant as to whether they would accept it, and that in 
wddition to that, another provision ought to be in there and that is if 
we struck the plant that we would have to indemnify the company in 
the amount of thousands of dollars per day for an illegal strike. 

That was bad-faith bargaining. It was so held by the court. But 
what I want to point out is that after they so held, and after the evi- 
dence was shown to the court that we had pointed out to counsel for 
the company that it was a violation to take the position he did, the 
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court said to him very kindly and gene ‘rously that “You have bar- 
gained so long and responded to the union’s request every time to meet 


that we think that you are trying to reach an agreement; go back 
and bargain.” 


So we bargained again for 4 more years. 

Senator Kennepy. Is there much difference between the wage levels 
of the union and nonunionized plants in the South itself, or do the 
nonunion manufacturers maintain a wage scale equal to the union in 
order to prevent the union from coming in? 

Mr. Jacons. I would say that the nonunion plants have prevented us 
from making the progress in the South in the union plants that we 
could have made, but I would further say that the average wage in the 
union plant is higher than the average wage in the nonunion plants 
in the South. 

Senator Kennepy. Is there not an attempt by a nonunion manu- 
facturer to keep his wage level equal to the unionized plant in order 
to prevent the union from getting a foothold in his plant ? 

Mr. Jacons. Generally what happens is that they keep it close to it, 
within a penny or two or it. In some localities they are not even that 
close, because they are not worried about it. In south Georgia, for 
example, and in south Mississippi, they are not. In addition to that, 
the biggest difference is in what we call the fringe benefits—vacation 
pay, holiday pay, insurance benefits. In the nonunion plants those are 
either completely missing or paltry in their extent. For example, 
there is no such thing as ‘iesvitinn pay—where you come in to work 
and there i is no work, they send you back home. In the union plant you 
get 2 hours’ pay or 4 hours’ pay in the South. In the nonunion plant 
you get nothing. 

Of course, besides that, you know, workloads are whatever the boss 
sets in the nonunion plant, so in that instance he has a difference in 
pay, too, because if the workload is heavier, even though the hourly 
pay might be the same, he is getting that much more work out and the 
unit cost is that much less. 

Senator Kennepy. Does your union permit Negroes as well as 
whites ? 

Mr. Jacons. Unqualifiedly, sir. 

Senator Kennepy. Thank you. 

Mr. Jacors. Although I might say to you with reference to Negroes 
that the industry substantially is the one that has excluded the Negro 
from the textile mill. 

Senator Murray. At this point I would like to register an objection 
to the system of holding these hearings while we have to be in session 
at the same time. It does seem to me they could suspend the debate 
on the floor until we conclude these hearings here. I think these hear- 
ings are of great importance and we should not be compelled to be on 
the floor and be here at the same time. It is a great injustice I think, 
and renders it difficult to conduct these hearings properly. 

Senator Purretn. I think I might remark at this time that it has 
been the practice, I understand, for Senators attending hearings to be 
excused from the sessions and, of course, we have available to us the 
Congressional Record so that we have, if we wish to, everything avail- 
able to us later, everything that is said on the floor. Howey ver, there 
has been some objection to our being excused and since we had all these 
witnesses coming here from various parts of the country, it appeared 
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to me anyway, and I think to some of my colleagues, that it would 
be very unfair to ask them to be here at a certain time and then because 
things happen in the Senate over which we had no particular contro] 
ind which we had no knowledge of until a few days ago, to ask them to 
come back at some later time. 

[ am sorry I have to be in disagreement with Senator Murray about 
the reasons for it. I agree it is too bad we could not hold them at 
times Where they would not interfere with business, but apparently we 
cannot in this busy session. 

Senator Murray. It is not absolutely necessary that we hold these 
ueetings of the committee while the Senate is in session. In fact, it 
sa well-established rule that the hearings should not proceed while 
the Senate is in session. Weare violating a rule. I think it ought to 
be enforced. 

Senator Purrety. I wish to call Senator Murray’s attention to the 
fact that these days we are in session from 11 o'clock in the morning 
until 11 o'clock at night and I doubt if the witnesses want to come back 
between the hours of 11 o'clock at night and 11 o’clock in the morning. 

Thank you very much, sir, for appearing here. You have helped us 
a great deal. 

Mr. Jacops. Thank you so much for listening to us. 

Senator Purre... The next speaker is Mr. A. L. Spradling, Presi 
dent, Amalgamated Association of Street, Electric Railway and 
Motor Coach Employees of America, AFL. 

Did you intend to have Mr. Zimring, the National Counsel speak 
also, sir? 


TESTIMONY OF A. L. SPRADLING, PRESIDENT, AMALGAMATED 
ASSOCIATION OF STREET, ELECTRIC RAILWAY, AND MOTOR 
COACH EMPLOYEES OF AMERICA, AFL, ACCOMPANIED BY 0. D. 
ZIMRING, NATIONAL COUNSEL, AND BERNARD CUSHMAN, 
ASSOCIATE COUNSEL 


Mr. Sprapuine. I may, sir. There might be questions rise that I 
might direct to Mr. Zimring. 

Senator Purrety. You may remain seated, if you wish. 

Mr. Sprapiine. I would like to say that my name is A. L. Sprad- 
ling. I am the international president of the Amalgamated Asso- 
ciation of Street, Electric Railway and Motor Coach Employees of 
America, AFL. 

I appear before the committee this morning on a limited matter 
dealing with amendments to the Taft-Hartley Act granting to States 
a free hand in passing legislation for seizure and compulsory 
arbitration. 

I have with me this morning on my right O. D. Zimring, chief coun- 
sel for my association and on my left Mr. Bernard Cushman, associate 
counsel. 

Senator Purret.. Is it your desire to refer to your brief or are you 
speaking without reference directly to the brief ? 

Mr. Sprapuine. Well, I submitted that brief a day or so ago which 
is in the hands of the committee.- I have a summary which I would 
like to submit. 
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Senator Pcrrei.t. We will enter the brief in the record. 
(The brief follows:) 


STATEMENT OF A. L. SPRADLING, PRESIDENT, AMALGAMATED ASSOCIATION OF STREET, 
Evectric RaArLway AND Moror CoadH EMPLOYEES oF AMERICA, A. F. or L., Be- 
FORE THE SENATE COMMITTEE ON LABOR AND PUBLIC WELFARE ON COMPULSORY 
ARBITRATION AND SEIZURE IN Pusiic UTmities AND THE LABOR-MANAGEMENT 
RELATIONS Act, 1947 
The Amalgamated Association of Street, Electric Railway and Motor Coach 

Employees of America is the dominant union in the field of transportation of 

passengers by bus, streetcar, and trolley coach. Our international union has 

a history of more than 50 years of successful collective bargaining in this in- 

dustry. We have agreements covering the overwhelming majority of transit 

employees in the larger and medium-sized cities of the United States. It has 
heen the policy of this international union for many years to encourage refer- 
ence of all disputes to voluntary arbitration when direct settlement has been 
mpossible. We not only provide in our standard agreements for the arbitra- 
tion of grievances arising during the life of such agreements, but we also nor- 
mally provide either by specific agreement or by long-established practice for 
arbitration of disputes relative to wages and working conditions upon renewals 
of our various agreements. We have even gone further than this. The con- 

stitution of this international union very specifically requires that when a 

dispute cannot be settled directly, our local union officials and our International 

union officials must propose arbitration. There can be no authorized strike in 
the transit industry under our jurisdiction unless the employer refuses the nor- 
mal processes of voluntary arbitration. 

The special character of the work of employees we represent deserves mention. 
The great majority of transit workers are constantly dealing with their travel- 
ing public. They are on the streetcars or buses, away from direct supervision. 
They collect practically all the revenue of their employers. They are directly 
responsible for the safety of the vehicles they operate, of their own passengers, 
of other vehicles on the street, and of pedestrians. The difficulties of this work 
attracts only men who are able and willing to handle this serious responsibility. 
It is because they are serious, responsible men that they and their union are so 
completely dedicated to the principle that every fair means must be used to 
avoid stoppage of public service. It is in that spirit that we have developed 
and maintained throughout the United States the method of voluntary arbitra- 
tion. That spirit, we believe, should be met by the public and by government 
in a similar spirit of fair play and responsible dealing. We must tell you, with 
regret, that during the administration of the War Labor Board these procedures 
of arbitration were very greatly undermined. The State governments bave 
failed even more to recognize the value of voluntary arbitration. It is against 
that background in the transit industry that we believe the proposed amendments 
to the Taft-Hartley law must be considered. 

Our general position in connection with amendments to the Taft-Hartley law 
is in support of the position of the American Federation of Labor. We appear 
here with regard to a special problem with which our organization has had 
extensive experience. That problem arises from proposals before you to permit 
the States to prohibit strikes in public utilities which are subject to Federal 
law in the form of the Taft-Hartley Act. Such a proposal is found in the 
Goldwater bill, 8S. 1161. The Goldwater bill would go much further than merely 
to permit the States to prohibit strikes in public utilities. We are concerned, 
however, at this point, only with the operation of that bill as it does apply to 
strikes in public utilities. We are strongly opposed to the enactment of S, 1161 
or any similar proposals. 

When our present labor-relations law was under consideration by the 80th 
Congress, our national labor policy was thoroughly reconsidered. Many changes 
were made in the Wagner Act. The provisions of that statute were supple- 
mented in numerous respects. The Congress did retain, however, the insti- 
tution of collective bargaining as the foundation of our national labor policy. 

The preamble to title I of the Taft-Hartley Act states that: 

“It is * * * the policy of the United States to eliminate the cause of certain 
substantial obstacles to the free flow of commerce and to mitigate and eliminate 
these obstacles when they have occurred by encouraging the practice and proce- 
dure of collective baragining * * *.” 
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rhe national labor policy, as set forth in our present statute, is based upon 
he belief that the best way to prevent strikes is not to make strikes illegal 

when utilized for obtaining legitimate bargaining demands, but rather to render 
resort to strikes less frequent because the parties realize that overhanging the 
bargaining conference is the impending threat of a strike or lockout. Agree- 
ment is thought to be induced by the fear of economic loss, or loss of position, 
that may result if either labor or management attempts to enforce its demands 
by resort to economic sanctions. 

Senator Taft made it clear, during the course of the debates on the Taft- 
Hartley Act, that that statute embraced the philosophy of collective bargaining, 
and that that philosophy is bottomed on the right to strike. 

“Basically, I believe that the committee feels, almost unanimously, that the 
solution of our labor problems must rest on a free economy and on free collec- 
tive bargaining. The bill is certainly based on that proposition. That means 
that we recognize freedom to strike when the question involved is the improve- 
ment of wages, hours, and working conditions, when a contract has expired and 
neither side is bound by a contract * * *, 

‘We have considered the question whether the right to strike can be modi- 
fied. I think it can be modified in cases which do not involve the basic ques- 
tion of wages, hours, and working conditions. But if we impose compulsory 
arbitration, or if we give the Government power to fix wages at which men 
nust work for another year or for 2 years to come, I do not see how in the end 
we can escape a collective economy * * *.” (938 Congressional Record 3855 
(1947).) 

Our industry, in the main, has been, and is, covered by the present law. For 
the most part, the companies in which our membership is employed are com- 
panies whose activities affect commerce. The transit systems in our cities service 
the great manufacturing enterprises of the Nation by bringing their employees 
o and from work. One of the first Wagner Act cases decided by the United 
States Supreme Court in 1937 was a case in our industry,’ where the Court up- 
held the jurisdiction of the National Labor Relations Board over that company. 
Since that date, the Board and the courts have repeatedly asserted jurisdiction 
over our industry, both under the Wagner and the Taft-Hartley Acts. 

The importance of our industry to the free flow of commerce is no less sig- 
nificant today than it was in 1935, when the Congress enacted the Wagner Act, 
or in 1947, when the Congress enacted the Taft-Hartley Act. In 1947, there 
were proposals before Congress to require, under the Federal law, compulsory 
arbitration in the field of public utilities. It was recognized then, as it should 
be recognized now, that the Federal Government held the supreme interest in the 
field of public utilities whose activities affect commerce. The Congress has 
found that free collective bargaining is the best basic policy for the Nation's 
industries. 

But State bureaucracies who reach for further State power, and employers 
who desire to defeat collective bargaining, are now proposing to you that in one 
of our great industries the States should be permitted to enact legislation which 
experience has shown prevents collective bargaining. This is not the first time 
States have experimented in their legislative laboratories with compulsory arbi- 
tration or seizure laws. On the contrary, there is an instructive history of 
State interference with labor relations in public utilities. 

In 1947, a number of our States enacted compulsory arbitration laws in the 
public-utility field. Most States which enacted compulsory arbitration or seizure 
laws made such laws applicable to our industry. I venture to say that our 
experience with such laws has been more extensive than that of any other labor 
organization. Most of that experience has been extremely disruptive of tradi- 
tional peaceful relations, and destructive of free collective bargaining. 

Prior to the decision by the United States Supreme Court in the Wisconsin 
bus case,’ which held the Wisconsin compulsory arbitration law unconstitutional, 
we were forced to operate under some 9 State laws prohibiting strikes in pub- 
lic utilities and providing for compulsion, either in the form of compulsory arbi- 
tration, compulsory fact-finding, or seizure. There are lessons to be learned 
from that experience, with which we wish to acquaint the Congress. Briefly 
stated, we found that under the operation of such statutes: 

(1) Collective bargaining broke down. 


1 National Labor Relations Board v. Washington, Virginia and Maryland Coach Company, 
301 U. 8. 142. 

>Amalgamated Association of Street, Electric Railway and Motor Coach Employes of 
America, Division 998, v. Wisconsin Employment Relations Board, 340 U. S. 383. 
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) Strikes were not prevented. 
) Labor disputes were not minimized, they were magnified, and normal 
industrial operations suffered from the resentment and lowered employee morale. 

Chief Justice Vinson points out in the Wisconsin case how a State compulsory 
arbitration law operates to furnish an incentive to an employer not to engage 

in collective bargaining. The Chief Justice noted that the transit workers 
agreed to continue collective bargaining after a strike became imminent, but 
the company insisted upon the invocation of the compulsory arbitration features 
of the Wisconsin act. In that case, the company repudiated the agreement it 
had previously made for voluntary arbitration under accepted and tested pro- 
cedures. The Chief Justice further noted that under that statute the transit 
company was able to avoid entirely any determination of certain union demands, 
and the arbitrators ruled that under the Wisconsin statute the matter of assign- 
ing workers to certain schedules was an employer's management right, and, in 
effect, not a subject for collective bargaining, although similar problems of work 
scheduling and work assignment are the appropriate subjects of collective bar- 
vaining under the Taft-Hartley Act. These instances are illustrative of a gen- 
eral attitude of many employers when the right to strike is taken away from our 
employees, and the employer may seek refuge under the shelter of a State law 
which enables him to escape the colleetive-bargaining process provided for in 
the Federal law. 

The New Jersey experience prior to the decision of the court in the Wisconsin 
bus case is also instructive. A case study of the operation of the New Jersey 
law between 1947 and the end of 1949 was made by an impartial observer. Thomas 
Kennedy, then assistant professor of industrial relations at the University of 
Pennsylvania, The Handling of Emergency Disputes, 1949 Proceedings. In 
dustrial Relations Research Association, pp. 14 through 27. The study confirms 
many of our own observations. One of our large transit systems which operates 
chiefly within the State of New Jersey is the Public Service Transpertation Co. 
\ group of our locals have been bargaining with that company for more than 
30 years. From 1924 to 1947, there were no strikes or slowdowns. During that 
period, with the exception of some cases before the War Labor Board, the parties 
always reached agreement on their new contract terms without resort to the 
use of strikes, or lockouts. Although the grievance procedure in their contracts 
provided for voluntary arbitration as a terminal point, arbitration was never 
employed. 

In 1947, the first vear in which the New Jersey compulsory arbitration law was 
on the books, the parties were unable to reach an agreement. This was the 
first peacetime negotiation since 1923 which had failed to result in an agreement. 
As Professor Kennedy has pointed out, that was only the beginning. In 1948 
and in 1949, the major terms of the contracts between the parties were imposed 
on them by compulsory arbitration. The 1949 agreement resulted from a com- 
pulsory arbitration award, rendered in 1950, which expired at the end of Jan- 
uary 1951. In 1951, the State seized the property, and as of February 1, 1951, 
initiated a wage adjustment, while operating that property, just a few weeks 
prior to the handing down of the Wisconsin decision. Thus, during the entire 
period from 1947 to the date of the Wisconsin bus case, no agreement was the 
result of free collective bargaining without governmental imposition or inter- 
vention. 

Nor was compulsory arbitration the only effect of the New Jersey law. Strikes 
occurred, despite the provision of severe penalties in the law. Professor Ken- 
nedy has pointed out (p. 21) that both management and labor in New Jersey 
have complained that the bargaining process has been hampered by the exist- 
ence of compulsory arbitration. 

The Indiana experience corroborates the experience in Wisconsin and in New 
Jersey. On the Indianapolis transit system there had been a prewar history 
of voluntary agreement. The compulsory arbitration law in Indiana was enacted 
in 1947. Beginning in 1948, there were two successive compulsory arbitrations, 
and then one voluntary agreement, prior to the Wisconsin bus decision. And, 
there were public utility strikes in Indiana in spite of the attempt to outlaw 
them 

Why does collective bargaining break down under State laws introducing im- 
posed settlements or the element of seizure? Senator Taft, on discussion of the 
Taft-Hartley Act, said: 

“If we begin with public utilities, it will be said that coal and steel are just as 
important as public utilities. I do not know where we could draw the line. So 


le 


far as the bill is concerned, we have proceeded on the theory that there is a 
right to strike and the labor peace must be based on free collective bargaining. 
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We have done nothing to outlaw strikes for basic wages, hours, and working con 
ditions after proper opportunity for mediation. 
a os a * os oS a 

“We did not feel that we should put into the law, as a part of the collective- 
bargaining machinery, an ultimate resort to compulsory arbitration, or to seizure, 
or to any other action. We feel that it would interfere with the whole process 
of collective bargaining. If such a remedy is available as a routine remedy, there 
will always be pressure to resort to it by whichever party thinks it will receive 
better treatment through such a process than it would receive in collective bar 
gaining, and it will back out of collective bargaining.” (93 Congressional Ree 
ord 3855 (1947).) 

Under compulsory arbitration, one factor is the fear of each party to suggest 
a basis for settlement, lest the offer be used as a jumping-off place by the other 
party for securing a better settlement, through compulsory arbitration. There is 
also the unwillingness of negotiators on both sides to assume responsibility for a 
settlement, when there is a possibility that better terms might be secured through 
compulsory arbitration. In addition, the number of demands with which the 
parties enter negotiation may be multiplied. 

State compulsory arbitration laws tend to create a mental climate in which 
one party prepares to force, the other expects to have to submit to, governmental! 
fixing of wages and working conditions. In Virginia, where there is a State 
seizure law, there is clearly a tendency to prepare not for negotiations, but for 
Selzure 
- If the Federal Government were to turn its back on the problem of labor rela- 
tions in the public-utility field, it certainly would not promote industrial peace 
In short, compulsion by State governmental decree is no more an acceptable 
answer for labor disputes in public utilities than in any other sector of our 
economy. State compulsory arbitration and State seizure are both offensive to 
our deep-seated feeling for freedom. Collective bargaining cannot live alons- 
side either seizure or compulsory arbitration. Nor can compulsive techniques 
be imposed on public utilities to the exclusion of other areas of our economy. 
State compulsion does not settle labor disputes in public utilities. It magnifies 
and embitters those disputes. 

It is persuasive that the procedure of true collective bargaining which the 
Congress, the public, labor, and management, all favor has broken down in States 
which employ compulsion. There is no sound reason for discriminating against 
publie-utility employees by denying to them in any fashion the rights of collec 

ve bargaining, while granting it to their fellow employees in American industry. 
There is no good reason why public-utility employees should be extended, by 
lederal law, the rights of organization and collective bargaining with one hand, 
and be deprived of them with the other by State prohibitions of the right to 
strike. 

And it should be noted that there are compelling reasons of economy for con 
tinuing to assert the Federal policy as to labor relations over public-utility 
employees. Presumably, transit systems which cross State lines, such as those 
which operate between Kansas City, Mo., and Kansas City, Kans., and from 
points in Virginia and Maryland to the District of Columbia, would not be sub 
ect to State regulation of their collective bargaining. The Federal administra 
tive processes would be applicable, of course, to labor relations in such transit 
operations, It would be sensible and economical to have a uniform rule appli 
cable to all public utility transit employees. 

Your committee may inquire, “What may be done to insure the maintentance 
if uninterrupted service in public utilities if the State, or some other agency, is 
not free to impose a solution?” The short answer to this question is in the vol- 
untary measures for the maintenance of industrial peace that have long been 
ivailable in the transit industry, and have long been used with outstanding suc 
cess. This organization has long recognized the interest of the public in the 
maintenance of uninterrupted service. That recognition is exemplified by a pro- 
vision in the organic law of this organization, its constitution and bylaws, to the 
effect that no strike will be sanctioned by our international organization, and no 
strike benefits will be paid, unless and until our local organization has offered 
voluntary arbitration of the dispute, and the employer has refused to arbitrate. 
We have thus, from the very beginning, made voluntary arbitration an integral 
and vital part of our collective bargaining. 

Many, if not most, of our agreements include a provision for the arbitration 
of any and all disputes between the parties. Voluntary arbitration of this 
kind is only an extension of the free collective bargaining process; the parties 
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simply call in a third person, in whom they each have confidence to make up 
their minds for them, to reconsider their different positions, and thus provide 
for a binding settlement. Whenever these arbitration provisions are utilized, as 
they normally are, industrial peace is maintained in our industry. These con- 
tractual provisions have a long and successful history in the transit industry. 

Of late, however, there has been a tendency on the part of some employers 
in our industry to refuse to resort to voluntary arbitration, and the very State 
laws which it is proposed Congress permit the States to enact have encouraged 
this tendency. Thus, in a very recent dispute involving the Washington, Virginia 
& Maryland Coach Co., the procedure of the State seizure law was used as a 
shield by the employer to protect its evasion of a clear contractual agreement to 
arbitrate disputes over the terms of new agreements. The legal camouflage 
that was used was the device of purporting to terminate the agreement, and there- 
by give rise to a claim that the duty to arbitrate the next agreement had like- 
wise been terminated. The relevant contractual provisions provided as follows: 

“Sec. 24. Except as herein otherwise expressly provided, this agreement shall 
be in effect from August 20, 1951, until and including November 23, 1952, and 
shall remain in effect from year to year thereafter unless changed or terminated 
as herein provided. Either party desiring to negotiate any changes or modifica- 
tions in this agreement, to become effective at the end of the initial term or 
any annual extension thereof, shall notify the other party in writing of its desire 
to enter into negotiations for that purpose at least 30 days prior to the expira- 
tion of the initial term or any extension thereof. In the event that the parties 
cannot reach an agreement on the proposed changes or modifications, then such 
changes or modifications as either party may desire to have arbitrated shall be 
arbitrated as provided in section 2(b) of this agreement. Either party desiring 
to terminate this agreement at the end of the initial term or any annual exten- 
sion thereof shall notify the other party in writing of such desire at least 30 
days prior to the expiration of such initial term or any annual extension thereof.” 

When it became apparent the direct negotiations would not result in an agree- 
ment, the local invoked the arbitration clause and offered to arbitrate. The com- 
pany bluntly refused. There was no way to enforce the agreement to arbitrate 
except to attempt to enforce it through a strike. The Virginia seizure law, 
however, provides, in effect, that the State is, through its weight on the side of 
the employer, to break the strike. In this situation, because of that law, the 
employer was able to repudiate his own agreement to arbitrate. The settlement 
finally brought about left in its wake nothing but resentment, frustration, and 
a lowered employee morale. 

President Meany, of the A. F. of L., has said of voluntary arbitration : 

“It is my firm conviction that this procedure is an effective remedy for labor- 
management strife in industries which directly affect public safety and the 
national welfare. Instead of seeking to force compulsory arbitration upon 
labor and management through legislation, those who have a real interest in 
industrial peace should endeavor to have both labor and management accept the 
time-tested, practical and constructive machinery of voluntary arbitration when 
collective bargaining breaks down.” 

Voluntary arbitration is the American way for the settlement of labor dis- 
putes if collective bargaining fails. Compulsory arbitration is quite another 
thing. Seizure is quite another thing. Congress should continue now, as in 
the past, to promote free collective bargaining in public utilities. Congress should 
go further, and encourage voluntary arbitration as the appropriate method for 
the settlement of labor disputes in the transit industry, and as the final step in 
the whole process of free collective bargaining. 

The Federal law has, we think, failed to tap the full potential of collective 
bargaining and voluntary arbitration in the transit industry. We have some 
affirmative proposals to make, consistent with American traditions of freedom, 
which will enhance the possibilities of collective bargaining in our industry, 
and plumb the full potential of the voluntary arbitration process in that industry. 
These are: 

1. We suggest that the Federal law state as a policy not only the encourage- 
ment of collective bargaining, but also the encouragement of the process of volun- 
tary arbitration where direct negotiation fails. 

2. We suggest that the Federal Mediation and Conciliation Service be re- 
quired to employ a corps of mediators to work in the field of mediation in the 
public mass transportation industry, with a view toward their possessing or 
developing special skills and expertness in that field. 

The mass-transportation industry is a complicated one. The transit in- 
dustry has its own special problem, its own vocabulary, its own labor relations 
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history, its own folklore. Mediators need specialized experience in the field 
of transportation of passengers by motorbus or streetcar. For a mediator to do 
un effective job in an industry of the complexity of the transit industry, there 
is needed continuity of attention to the industry and its problems. The medi 
ator needs knowledge of the history of wage rates and working conditions 
in the industry, as well as the history of organization. Further, he needs to 
keep pace with the day-to-day changes in wage rates and labor conditions. 
Orherwise, he cannot effectively mediate disputes in the industry. To gain 
the confidence of the parties, he needs to have as much knowledge about their 
problems as the parties themselves do. To be persuasive in recommending 
ettlements, he must frequently know more than they do, at least as to some 
phases of their labor disputes. A special corps of mediators working exclus- 
ively in the transit field can give that continuity of attention which can render 
mediation effective in our industry. Such a corps can be useful in making 
collective bargaining work. 

3. The mediators should be required, where mediation is unsuccessful, to 
recommend to the parties voluntary arbitration. 

Where the mediators are required, as the final step of the mediation, to ree 
ommend arbitration, the force of the mediator’s recommendation is consider 
ubly greater than where he makes such a suggestion in the absence of a statu 
tory provision. Where the mediator may report that one or both parties have 
refused arbitration, public opinion has an opportunity to crystallize with ref 
erence to the regard, or lack of regard, of the parties for the public interest 
» connection with this particular dispute. In brief, it gives the mediator a 
more powerful weapon for inducing arbitration than he would otherwise have. 

4. The Director of the Federal Mediation and Conciliation Service should 
be empowered, in his discretion, to make public, subsequent to a recommenda- 
tion by a mediator that there be arbitration, the refusal of one, or both, of the 
parties to arbitrate a particular unsettled dispute. 

This type of provision furnishes a frame of reference for the mediator which 

ffords greater leverage to him in securing an agreement between the parties 

io arbitrate. With the knowledge that a refusal to arbitrate may be publicized, 
the mediator would be able to bring the public interest and public pressure 
more effectively to bear upon the parties. 

Labor disputes in the transit industry are unique because of the character 
of the men in the industry, because of the long experience with voluntary arbi- 
iration, because of the provisions in the constitution of the union and in exist- 
ing collective bargaining agreements for submission of all unsettled disputes 
to arbitration. The sensible governmental attitude should be to encourage and 
develop these arbitration procedures, rather than to relinquish jurisdiction to 
i diverse patchwork of State legislation inconsistent with the objectives of the 
Federal law. 


Senator Purretn. You may proceed, sir. 

Mr. Sprapirne. Thank you. 

The Amalgamated Association of Street, Electric and Motor Coach 
Employees of Ameri ica, AFL, is the dominant union in the field of 
transportation of passengers by bus, street car, and trolley coach. It 
has, for more than half a century, consistently espoused the princi- 
ples of voluntary arbitration. It has underlined its vigorous advocacy 
of this principle by a constitutional provision which provides that 
no strike may be permitted until the union has offered and the em- 
ployer has refused arbitration. 

This organization is opposed to the enactment of the Goldwater 
bill (S. 1161), with particular reference to its application to strikes 
* the field of public utilities. The present Federal labor relations law 
is founded upon the policy of enactment of the practice and pro- 
code of collective bargaining. The industry in which this union 
operates has been covered by Federal law from the early days of the 
Wagner Act. And the principles of collective bargaining have been 
applicable to our industry under the Federal law. State bureauc- 
racies who reach for further State power, and employers who desire 
to defeat collective bargaining are now proposing to you that, in one 
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of our great industries, the States should be permitted to enact legis- 
lation which experience has shown prevents collective bargaining. 

In 1947 a number of our States enacted compulsory arbitration laws 
in the public-utility field. The experience of this organization with 
such laws has been, perhaps, more extensive than that of any other 
labor organization. We have been forced to operate under some seven 
State laws prohibiting strikes in public utilities and providing for 
compulsion, either in the form of compulsory arbitration, compul- 
sory fac thinding, or seizure, 

Our experience has been that: 

(1) Collective bargaining broke down; 

(2) Strikes were not prevented ; 

(3) Labor disputes were not minimized, they were magnified. 

The reasons why collective bargaining breaks down under such 
State laws are: 

(1) The fear of each party to suggest bases of settlement lest the 
otfer be used as a jumping-off place by the other party for securing 
a better settlement through compulsory arbitration; 

2) The unwillingness of negotiators on both sides to assume the 
responsibility of settlement when there is a possibility that better 
terms might be secured through compulsory arbitration ; 

3) The multiplication of the number of demands with which the 
pi intial enter negotiations. 

State compulsory arbitration and seizure law tend to create a mental 
climate in which the parties prepare not for negotiation but for com- 
pulsory arbitration or seizure. Thus, they are incompatible with 
the objectives of the Federal law which is to promote collective bar- 
gaining. 

If the Federal Government were to turn its back on the problem of 
labor relations in the public-utility field, it certainly would not pro- 
mote industrial peace. In short, compulsion by State governmental 
decree is no more an acceptable answer for labor disputes in public 
utilities than in any other sector of our economy. State compulsory 
arbitration and State seizure are both offensive to our deep-seated 
leeling for freedom. Collective bargaining cannot exist alongside 
either seizure or compulsory arbitration. Nor can compulsive tech- 
niques be imposed on public utilities to the exclusion of other areus 
of our economy. State compulsion does not settle labor disputes in 
public utilities. It magnifies and embitters those disputes. 

It is persuasive that the procedure of true collective bargaining 
which the Congress, the public, labor, and management all favor has 
broken down in States which employ compulsion. There is no sound 
reason for discriminating against public-utility employees by denying 
to them in any fashion the rights of collective bargaining, while grant- 
ing it to their fellow employees in American industry. 

There is we good reason why public-utility employees should be 
extended, by Federal law, the rights of organization and collective 
bargaining with one hand and be de »prived of them with the other by 
State prohibitions of the right to strike. 

The Federal law has failed to tap the full potential of the processes 


of collective bargaining and of arbitration. In order to realize that 
potential, we suggest : 
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(1) The Federal law states as a policy not only the enactment of 
collective bargaining, but also the enactment of the process of volun- 
tary arbitration where direct negotiations fail ; 

2) We suggest that the Federal Mediation and Conciliation Serv 
ice ‘b e required to employ a corps of mediators to work in the field of 
mediation in the transportation industry with the view toward their 
possessing or developing special experience in that field; 

(3) The mediator should be required, where mediation is unsuc- 
cessful, to recommend to the parties voluntary arbitration ; 

(4) The Director of the Federal Mediation and Conciliation Serv- 
ice should be empowered, where arbitration pursuant to such a recom 
mendation is refused, to publicize the party or parties which have re- 
fused to accept the recommendation. 

Labor disputes in the transit industry are unique because of the 
character of the men in the industry, because of the long experience 
with voluntary arbitration, because of the provisions in the constitu- 
tion of the union and in existing collective bargaining agreements for 
submission of all unsettled disputes to arbitration. The sensible 
governmental attitude should be to encourage and develop these 
arbitration procedures, rather than to relinquish jurisdiction to a 
diverse patchwork of State legislation inconsistent with the objectives 
of the Federal law. 

Senator Purrett. Thank you very much, Mr. Spradling. 

Senator Neely, have you some questions? 

Senator Nerry. Mr. Spradling, will you please state for the record 
whether the effect of the enforcement of the Taft-Hartley law has 
been injurious or beneficial to your organization ? 

Mr. Sprapiine. I did not catch your question. 

Senator Neery. Has the operation of the Taft-Hartley law been 
beneficial or injurious to your organization ¢ 

Mr. Sprapiine. I would not say, sir, that it has been too injurious 
to us. I would not say that it has been too beneficial. There are 
some provisions of the Taft-Hartley Act which, of course, are not 
beneficial to either the union I represent or any of the other trade 
unions in my judgment. 

Senator Purre.t.. Have you further questions, Senator Neely ? 

Senator Nrety. No. 

Senator Purrer.. Senator Douglas? 

Senator Doucias. No questions. 

Senator Purret.. I think you have accomplished a great deal in our 
thinking. I want to thank you for coming here. I can assure you 
that your brief will receive attention. 

Mr. Sprapiine. I want to thank you, sir, and to express to you our 
appreciation for being permitted to appear here. I would just like to 

say one-other thing or express one fact, and that is seizure by State 
laws, provided I should say under State laws, have been very damaging 
to our organization and to the labor movement in general. 

Senator Purrens. I can assure you that your testimony and the 
testimony of all the witnesses will all be given great consideration in 
our deliberation. 

Mr. Spraptinge. Again I thank you. 

Senator PurretL. We will now recess until 2 o’clock this afternoon. 

(Whereupon, at 11: 15a. m., the hearing was adjourned until 2 p. m.) 
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AFTERNOON SESSION 


Senator Ives. Is Mr. A. J. Hayes, the president of the International 
Association of Machinists, here ¢ 


TESTIMONY OF A. J. HAYES, INTERNATIONAL PRESIDENT OF THE 
INTERNATIONAL ASSOCIATION OF MACHINISTS, AFL, ACCOM- 
PANIED BY PLATO E. PAPPS, COUNSEL, GRAND LODGE, INTER- 
NATIONAL ASSOCIATION OF MACHINISTS 


Mr. Hayes. Yes, sir. 

Senator Ives. Do you want to start testifying? Do you have this 
presentation in briefer form than appears in the document before me ? 

Mr. Hayes. No, I do not, sir. 

Senator Ives. I wonder if there is any way in which you can sort 
of outline it, give us a résumé of what is in it, as it were, and then have 
the whole business incorporated in our record, so that it ee in 
the transcript of the hearing. 

Mr. Hayes. Well, of course, I don’t know, unless I would go over it, 
Mr. Chairman. I think I can go through it in a half hour. 

Senator Ives. All right, sir. Go ahead. 

Mr. Hayes. Mr. Chairman and members of the committee, by name 

s A. J. Hayes. Iam the international president of the International 
Association of Machinists, A. F. of L., a labor organization whose 
history goes back more than 60 years to the time of its birth at Atlanta, 
Ga. During this period, we have witnessed, among others, such evils 
as the “yellow-dog” contract, the company town with all its filth and 
(lisease, the company spy, the strikebreaker, the blacklist, and the 
lockout. 

In addition, we have witnessed, with the enactment of the Norris- 
LaGuardia Act in 1932, the National Industrial Recovery Act in 1933, 
and the Wagner Act in 1935, the gradual emancipation of the work. 
ingman from the shackles of this type of social and economic im- 
prisonment. We have witnessed as well, the industrial growth of this 
great Nation to an alltime peak both in its economic wealth and its 
productive capacity. 

Since the enactment of the Taft-Hartley Act in 1947, however, we 
have seen the rights of employees restricted to such a degree, that prac- 
tically the same conditions exist today as existed in the years prior 
to the enactment of the Norris-LaGuardia Act. As a direct result of 
that act, the rights of employees guaranteed by section 7 of the Na- 
tional Industrial Recovery Act and the W agner Act have been quali- 
fied by both Federal and State legislation and control. The labor in- 
junction both in State and Federal courts is again with us. The black- 
list is permitted under section 8 (d) of the act. The coercion and 
intimidation of employees by many employers again prevails under 
the so-called free speech provisions of the act. 

Is it then any wonder that employees and their elected representa- 
tives extol the virtues of the Wagner Act—the workers’ bill of rights— 
and decry the Taft-Hartley Act—the so-called employers’ “equalizer” ? 

Although I am certain that the 1947 Congress intended to create for 
employers a statutory right equivalent to that granted to employees 
under the Wagner Act, I submit that Congress overlooked a factor 
which has no common denominator; namely, the tremendously su- 
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perior economic power, prestige, influence, and advantage that an 
employer possesses, but which an employee can never possess. So 
long as this factor persists, it is impossible for the employer, in the 
words of Justice Holmes “to establish that equality of position be- 
tween the parties in which liberty of contract begins.” 

I am certain, however, and I sincerely hope, that this Congress 
recognizes the factor previously mentioned as one of the problems 
to be resolved before we can achieve industrial stability, a harmonious 
employer-employee relationship, and the peaceful settlement of griev- 
ances or other matters flowing from the collective- bargaining rela- 
tionship. It is quite obvious that none of these problems can be re- 
solved until this imbalance in the relationship between employers and 
employees disappears. Nor can there exist such a balanced relationship 
intil the employee and his authorized representative are freed from 
the overwhelming burden of “Taft-Hartleyism.” Such a relation- 
hip can exist only when there prevails mutual respect, honor, dig- 
nity, and recognition of the rights of employees. 

It is indeed unfortunate that this condition requires remedial legis- 
lation to achieve its goal, but experience without it has, without ques- 
tion, proven the need for it. For the same inequality of bargaining 
power between employers and employees exists today as existed when 
Congress passed the Norris-LaGuardia Act, and later defined the 
rights of employees in section 7 of the National Industrial Recovery 
Act and subsequently the Wagner Act. And the same inequality of 
bargaining power between employers and employees exists today as 
existed in 1947 at the time of the passing of the Taft-Hartley Act. 

Before making our recommendations, I deem it necessary to inform 
this committee that our interest in this legislation stems from the fact 
that as one of the country’s largest responsible labor unions as well 
as one of the Board’s largest customers, we have experienced almost 
every type of case that is embodied in the Board’s 104 Volumes of 
Decisions. In a great number of these cases we have appeared as 
either petitioner or charging party, and in an extremely few cases, as 
the respondent union. 

Because of the complexities of law, it has become necessary for us 
to assign competent personnel whose exclusive function is the handling 
and processing of Board cases for our membership. We have estab- 
lished and presently maintain regional offices for this purpose in Bos- 
ton, New York, Washington, Atlanta, St. Louis, Kansas City, Chicago, 
Minneapolis, Seattle, San Francisco, Los Angeles, and Fort Worth, 
and, because of the tremendous caseload in all but three of the offices, 
there are assigned several grand lodge representatives to handle these 
matters. 

Fortunately, unlike other smaller labor organizations whose finances 
have not permitted them to survive effectively the harmful features 
of the act, we presently are a party to contracts numbering more than 
8,000. Approximately 13,000 employers in more than 125 different 
major divisions of industry are the other parties to these contracts. 
Being a versatile and diversified organization, we have industrial con- 
tracts as well as craft contracts, and so we compete for purposes of 
representation with both industrial and craft unions. In addition, 
we have, nace the Railway Labor Act, agreements with nearly = 
major carriers, both air and railroad. From this background, 
should be obvious that we are aware of the responsibilities of peac tual 
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collective bargaining—the obligation of contracts—and service to our 
membership and other workers covered by our collective bargaining 
agreements. If this were not true, I feel certain that our existence as 
a labor organization would be short lived. 

In sum, we live and practice democracy in trade unionism, we re- 
—_ the rights of employees, we concern ourselves with their day-to- 
day problems, and we respect the position and role that industry and 
business play in our society. But we are also aware that, without 
a strong labor law which will adequately protect the more than 60 
million of wage earners in this country, a condition equal to that 
which existed prior to the time of the Wagner Act will continue to 
prevail. ‘To this end, then, we recommend as follows: 


1, THE FULL UNION SHOP 


secause a collective bargaining representative acts for the benefit of 
all employees, whether members or nonmembers of the union in the 
apropriate bargaining unit, nothing less than a full union shop will 
give to those employees an equal and full voice in the acts or proposals 
of their designated bargaining representative. We do not seek the 
privilege of being permitted only the collection of dues—as the pres- 
ent act allows—but we submit that the question of whether a full union 
shop is permissible should be left to the collective bargaining processes 
of the parties. 

Our experience in this regard has proven that there is much more 
to membership in the union than merely the payment of dues. There 
are mutual union-employee responsibilities that arise from union mem- 
bership; and, there are rights and privileges and benefits which can- 
not be measured in terms of money. Equally true is the proposition 
that benefits gained for employees through the orderly processes of 
collective bargaining require that there be no “free riders.” Each 
individual in this society pays his way, whether by taxation or serv- 
ice, and accepts this requirement as the price of government and as 
part of the burden imposed on him by our collective society. It is 
also true that in any plant or facility, either large or small, there is 
also a government whose rules for participation are embodied in the 
collective bargaining agreement. Just as there are no “free riders” 
in our Government, there also should be no “free riders” in the plant 
or facility covered by the collective bargaining xgreement. More- 
over, if we, the unions, are to accept the full legal responsibility that 
the present act imposes upon us for the illegal acts of employees in 
the appropriate bargaining unit, then we should also be permitted a 
reasonable means of control over the acts of these individuals. 

For this reason, it is not unreasonable to require that all employees 
not only become but also remain members of the union during the 
period that the union is the collective bargaining representative. 
Thus, for example, we should be permitted the right to request the 
discharge of an employee for reasons other than his failure to pay his 
monthly dues, if for other reasons during the contract term the 
employee ceases to be a member of the union. 

However, in suggesting this form of full union security, I feel that 
certain safeguards should be established: (1) A Board certification ; 
thus indicating that the union is the elected majority representative of 
the employees in the appropriate unit; and (2) an open union; that 
is, a union in which there are no second class memberships. 
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If these two conditions are met, it would do away with a great deal 
of the criticism arising from the work permit or the class B member- 
ship. Parenthetically, I wish to state that in our organization there 
are no varying degrees of membership, there is only one membe rship 
which carries with it an equal right to vote with respect to the election 
of officers; to the acceptance or rejection of contracts; and to strike. 

May I briefly state that Senator Taft has introduced a bill before 
your committee, 5. 656, that would establish and permit a different set 
of rules and standards for unions.and employers in the building and 
construction industry, from those governing other industries and 
unions. We are opposed to such preferential treatment for one group 
of labor organizations over another. Moreover, we have a very vital 
interest in this industry because of our extensive membership in that 
type of work. Furthermore, we are convinced and submit that the 
sume rules of the game should be required for all employers and all 
unions; and that the problems in the building trades industry are 
neither so unique nor impossible that they should require preferential 
treatment either in the making of collective bargaining agreements or 
n questions concerning representation, 


2. THE ABOLITION OF THE PROSCRIPTION AGAINST CERTAIN TYPES OF SEC- 
ONDARY ACTIVITY UNDER SECTION 8 (B) (4) OF THE ACT 


Under section 8 (b) (4) of the act, Congress intended to outlaw that 
type of union activity which centered around an employer who was 
not a party to the primary dispute. However, in practically every 
case, secondary union activity is a direct result of the primary em- 
ployer subcontracting out work of the struck plant, or the movement 
of such struck goods, machinery, or other products to a secondary 
employer during the course of a primary dispute. Because, in most 
nstances, it is the employer’s overt act that is the proximate cause 
for the secondary activity, we submit that Congress should enact 
additional remedial legislation which would make it an unfair labor 
practice for an employer, during the course of a dispute with a certified 
bargaining representative, to « ontract with another employer regard- 
ing ‘the work being performed in the struck plant or to move or attempt 
to move such goods, machinery, or other products during the course 
of or in anticipation of such concerted activity. 


THE PRESCRIPTION OF THE LABOR INJUNCTION SHOULD BE REMOVED 
FROM THE ACT 


With the enactment of the Taft-Hartley Act, we have experienced 
a growing trend of State interference in the field of labor relations 
and the abuses caused by the indiscriminate granting by some tribunals 
of ex parte injunctions even in peaceful « disputes. This trend is remin- 
iscent of the days prior to the enactment of the Norris-LaGuardia Act. 
The evils and abuses experienced in those dark days of labor need no 
reiteration here, I am sure. 

However, it is sufficient to point out that under the present act, 
sections 10 (j) and 10 (1) set forth in very broad language two types 
of injunctions, one mandatory and the other discretion: iry. One is 
directed at union unfair labor practices and requires the Board to seek 
an injunction against the union engaged in an alleged violation of 
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section 8 (b) (4) of the act. The other, discretionary in nature, is so 
vague that the Board is reluctant to proceed under the permissive 
scope of this section. I think it would be safe to say that in 95 percent 
of the cases set forth in the 104 volumes of Board decisions it has been 
the employer who has engaged in the unfair labor practice rather than 
the union. Yet because of long investigation and processing of such 
unfair labor practices by the General Counsel and the Board, the 
unremedied condition continues to prevail for injured parties for as 
long as 2 years with no adequate remedy afforded to the employee or 
employees affected by the unfair labor practice. 

While we abhor the injunction and recommend its complete abolition 
in the field of labor relations, if this Congress, in its wisdom, not- 
withstanding our opposition as previously stated, determines that this 
section of the act should remain, it is very strongly recommended that, 
in those prima facie cases where employer unfair labor practices exist, 
it be made mandatory for the General Counsel to proceed against 
employers in the same fashion and to the same extent that the Board 
proceeds against unions under the mandatory scope of section 10 (1) 
of the act. 

Senator Ives. Mr. Hayes, may I interrupt you at that point to ask 
you a question, please ? 

How would it be to make both types of injunctions discretionary or 
permissive, and also to put a limit beyond which the injunction cannot 
go, if the Board has taken no action regarding the matter in the 
interim ? 

Mr. Hayes. Mr. Chairman, we are unreservedly opposed to the use 
of any type of injunction in labor disputes. 

Senator Ives. Well, what are you going to do when it comes to un- 
fair labor practices? I do not see how you are going to meet a situa- 
tion like that without the injunction. Are you going to propose fines 
or something like that? 

Mr. Hayes. Of course, we have had experience now in the case of 
unfair labor practices on the part of employers. We have suffered for 
years without the issuance of an injunction against the employer, and 
we still exist. 

I believe there is a better solution to the industrial relations prob- 
lems of this country than the issuance of an injunction. Because even 
under the best of circumstances, an injunction never assists in improv- 
ing industrial relations, never. 

Senator Ives. I will not argue with you about that part of it, but 
I just wonder how you are going to enforce anything if you do not 
have some way of enforcing it. T am not talking about the injunction 
when it comes to national emergencies. That is something else. 

I am talking about the injunction as used in these two sections you 
are referring to, 10 (j) and 10 (1). 

Mr. Hayes. It is my opinion, Mr. Chairman, that if the law is ade- 
quately amended, injunctions could be comp lnasy discarded ; that we 
need no injunction provisions in the act at all, either against labor 
unions or employers. 

Senator Ives. Then you would not want to have any provision in 
here regarding any unfair labor practice. You would have no such: 
thing as an unfair labor practice. Is that it? 

Mr. Hayes. We certainly would. 
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Senator Ives. What are you going to do about it when there is an 

nfair labor practice? How are you going to handle it? 

Mr. Hayes. I think it ought to be handled as the Board is presently 

indling it, excepting with a great deal more expedition. Our great- 

problem now is the length of time that it takes the Board to make 
dee ision in cases where unfair labor practice charges have been 
tiled. That is the biggest problem. And I think that if adequate 
achinery were established for the handling of unfair labor practice 
arges, you would find that you would not need injunetive procedures. 

Senator Ives. Well, we all realize that the faster the attack on these 

ngs, that is, the more rapidly they are taken care of, the less dan- 
verous and the less difficult they finally come to be. I think that is 

enerally recognized. Speed is of the essence in this whole field. 
But do you think speed alone here is going to take care of the situ- 
ition? You seem to, but I just wonder if vou really do. 

Mr. Hayes. I believe speed and adequate enforcement procedure of 
the law would: ves. Because we now have procedures for enforcing 

isions made by the National Labor Relations Board. And I be- 
lieve that the same type of procedures could apply to the amended 
sections of the law, which T hope will do away with any and all types 
of injunctions. 

Injunctions are a very temporary remedy, that causes more long- 
term harm than short-term good. 

Senator Ives. I will not argue with you about injunctions, as far 
as that is concerned, as to their merit and worth per se. What I am 
trying to find out is what alternative we have. You seem to think 
speed is the alternative. 

Mr. Hayes. I think it is adequate machinery for handling the vari- 
ous disputes that arise under the act from time to time and the unfair 
labor practices charges which are filed from time to time. 

Senator Ives. Well, that means a more rapid handling of the whole 
darn business as far as that is concerned. 

Mr. Hayes. Yes, excepting, Mr. Chairman, that I believe that a 
machinery should be established within the Board that would make 
it possible for the Board, in important or emergency cases, to act 
inumediately. I mean, within a matter of days; in the same time that 
is now required to get injunctions. 

Senator Ives. I agree with you on that entirely, but I do not know 
whether you can ever step the Board up to that speed. We have been 
trying to do something like that for a long time, to get them to work 
out some program of “their own which would enable them to do it, 
but their load has apparently been so great that they have not been 
able to. 

Mr. Hayes. Incidentally, Mr. Chairman, we do go into that phase 
later on in the statement. 

Senator Ives. All right. 


t, JURISDICTION AND STATE REGULATION 


Mr. Hayes. As you are aware, the act is presently written to confer 
concurrent jurisdiction of matters affecting interstate commerce to 
both State and Federal control. Because we are convinced that mat- 
ters affecting labor relations should be within the exclusive jurisdic- 
tion of the Federal Government, and because Congress has established 
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the National Labor Relations Board as the single paramount admin- 
istrative or quasi-judicial authority in the administration of the Fed- 
eral law regarding collective bargaining, we maintain that this matter 
should remain within the exclusive jur risdiction of the Federal Gov- 
ernment, and none other. Where the Congress has legislated in the 
field of labor relations, it is our opinion that such legislation pre- 
empts the entire field from State jurisdiction and control. 

As there is no area or room for dual restriction or regulation where 
interstate commerce is affected, we feel that the law in this regard 
should be made clear, explicit and equivocal. If Congress fails to do 
this, it will impose upon the rights of workers an insurmountable 
burden of Federal and State regulation and control and the usual con- 
flicts that arise from such dual control. Moreover, this body of law is 
sufficiently complex and burdensome in itself without the c omplication 
of 48 additional laws in this respect. Consistent with this view, we 
recommend that it be made an unfair labor practice for an employer 
in an industry affecting commerce to obtain an injunction in a State 
court. 


5. FREE SPEECH AND THE BONWIT-TELLER DOCTRINE 


As you are aware, there he as been considerable testimony concerning 
the broade ming of section 8 (c) of the act to encompass representation 
cases as well as complaint cases. The reasons posed to this committee 
are many in the light of the Board’s recent decision in the Bonwit- 
Teller case —— it Teller, Inc. v. N. L. R. B., 96 NLRB 608; 197 F. 
2d 640 (C. A. 2) certiorari denied March 9, 1953). That case holds 
for the principle that prior to a representation election, an employer 
may not make antiunion speeches on company property and time with- 
out according a union, upon its request, an equal opportunity to 
address the employees. 

Although we agree with that principle as it is applied to this act, 
we do not agree with that portion of the act—section 8 (c)—that gra- 
tuitously permits such conduct on the part of the employer and fore- 
closes its use as evidence of antiunion motive in unfair labor-practice 

cases. In addition, to extend the expression of such views to repre- 
sentation cases is equally unjustified, for the reason that the question 
concerning representation is not a contest, or a lawsuit, between a 
union and an employer. Rather, it is an investigation by the Board, 
nonadversary in character, to determine, in addition to the appro- 
priateness of the unit, whether or not the employees of that employer 
desire to be represented by a union for purposes of collective bargain- 
ing with that employer. In the election that is held as part of the 
investigation, the employer’s name does not appear on the. ballot 
for the obvious reason that the employer cannot deal with himself as 
the agent of the employees. 

Any further amendment to section 8 (c) of the act that would allow 
an employer to express either prounion or antiunion views in repre- 
sentation cases, in our opinion, would be tantamount to granting him 
the right to select his employee counterpart in the day-to- ~day de: alings 
of collective-bargaining processes. 

Because, under the first amendment, the constitutional guarantee 
of free speech is an adequate safeguard with respect to an employer’s 
right to address his employees, the additional benefits created or to 
be created under section 8 (c) of the act constitute nothing more than 
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, permissive form of employer intimidation either subtle or overt over 
the minds and emotions of employees in their selection of their bar- 
caining agent. Further, it acts as a restriction on those basic rights 
ouaranteed to employees and not to employers under section 7 of the 
ict: namely, the right to self-organization—the right to form; join 
or assist labor organizations; the right to bargain collectively through 
representatives of their own choosing; the right to engage in other 
oncerted activities for the purpose of collective bargaining; and, the 
ight to refrain from any or all such activities. For these reasons, we 
ecommend that section 8 (c) be eliminated from the act. 


6. BLACKLIST AND LOCKOUTS 


As the present act is written, section 8 (d) provides for a per- 
missive form of employee blacklist which is unwarranted and, in 
iddition, is a further limitation on the rights of employees so freely 
civen under section 7 of the act, and so ably taken away under section 
~ (d) of the act. In addition to our recommendation that the last 
sentence of section 8 (d) be eliminated, we recommend additional 
modification and clarification of that section by changing the words 
it the end of subsection 4 which state: “whichever occurs later,” to 
read, “whichever occurs sooner.” We believe that the 60-day cooling- 
off period provided under the statute during the modification or 
reopening of the contract is adequate protection for employers and 
employees to negotiate with respect to their differences. The added 
burden imposed by this provision of continuing no strikes or lockouts 
luring the contract term although the contract has been reopened, is 
unreasonable, burdensome, and discourages the process of free col- 
lective bargaining. 

In this section as well is mentioned “lockout,” which, recent Board 
decisions indicate, grants to the employer the reverse right of lock- 
out in an economic dispute. While the statute is not clear on this 
matter, the term “lockout” appears in sections 8 (d), 203 (d), 206, 
208, and 210 of the act. We contend that this term “lockout” should 
be eliminated, inasmuch as the granting of this reverse right to an 
employer only adds more to the superior economic advantage that 
the employer has, and which an employee can never have. Nor does 
he granting of this reverse right encourage peaceful collective bar- 
gaining which, after all, is one of the primary purposes of the act. 


7. MONOPOLY 


It has been repeatedly charged by certain antilabor individuals that 
labor is a monopoly. This shibboleth is a figment of the imagina- 
tion of the National Association of Manufacturers and the Chamber 

f Commerce. It implies that there is no compet ition in the field of 
ibor, It implies that there are price-fixing arrangements between 
employers and unions, and it implies that labor is engaged in prac- 
: ices already covered by the Sherman antitrust laws. If Congress 
s willing to accept this concept, then it is asserting that a human 
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Furthermore, if Congress is prepared to say that it is a monopoly 
for a labor organization: to seek to remove wage earners from direct 
competition W ‘ith one another so as to raise W age rates for the benefit 


of the individual employee; to seek to establish uniform rates for 
like skills: to seek shorter working hours, better working conditions, 
and other conditions of employment ; to seek to raise the standard of 


living for the underprivileged; and to engage in concerted activity 
for these objectives, of course, we in the organized-labor movement are 
wuilty as charged. 

However, if by chance, this committee is of the opinion that there 
is no competition in the field of labor, let me remind it that this 
organization, during the past year, has engaged in 917 representation 
cases. In all of these we were competing with a rival organization in 
374 elections. Finally, if, from the foregoing, Congress can conclude 
that there exists a monopoly in labor, then I respectfully suggest that 
every employer association, every multiemployer unit, and ever) 
organization like the NAM and others is also a monopoly which merits 
your consideration. 


8. GOVERNMENT CORPORATIONS, ESTABLISHMENTS, AND PROJECTS 


As some of you are no doubt aware, we have a vast number of mem- 
bers who perform work on Government projects as Government em- 
ployees. While, on the whole, we are satisfied with the employer- 
oa sloyee relationship which exists in agencies of the Federal Gov- 
ernment, we are not satisfied with the proclaimed public policy an- 
nounced in the National Labor Relations Act is being followed by 
these Government agencies, and for that reason defeating the pur 
poses and policies of the act in those facilities. 

Under the present act, the national labor policy as proclaimed by 
the statute does not require a public body or Government corpora- 
tion to adhere to this policy in its day-to-day employer-employee rela- 
tionship. Thus, as the act is presently written, it is quite possible for 
Government facilities to require employees, as a condition precedent to 
obtaining or retaining employment, to join a particular labor organ- 
ization rather than one of their own choosing. While it is admirable 
that a Government corporation will recognize and negotiate with 
labor organizations on a voluntary basis, the safeguard of elections 
in this respect should also be recognized. Because we believe the 
national labor policy can easily be abused when placed in the hands 
of arbitrary or capricious men, and because we believe that the na- 
tional labor policy should apply with equal force to Government cor 
porations as it does to private employers, I respectfully suggest the 
elimination of that portion of section 2 (2) of the act which states: 

* * but shall not include the United States, or any wholly owned Govern 
ment corporation. 

Senator Ives. In that connection, you do not take the position that 
Government employees should have the right to strike, do you? 

Mr. Hares. No; I am not taking that position. However, I do 
believe that all the provisions of the act, provisions pertaining to 
representation, provisions pertaining to bargaining, should appl) 
to Government employees in the same manner that they apply to 
employees of private industry. 
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Senator Ives. I think that efforts are being made more and more by 
Government to take care of the grievance situations which arise, and 
I take it that will be a step toward reaching the goals you are talking 
about. 

In the final analysis, however, without the right to strike, there is 
no particular foundation in collective bargaining which can get the 
workers very much. 

Mr. Hayes. Yes, of course, I think there is. 

Senator Ives. You think they can bargain without the right to 
strike? 

Mr. Hayes. Yes. The relationship established by most of the labor 
unions which now represent Government employees, with the Gov- 
ernment establishment is, on the whole, very good. In fact, we do 
more than negotiate the settlement of grievances. We negotiate with 
reference to wage rates. We negotiate with reference to general wage 
increases and adjustments, and so on. We have worked out a very 
satisfactory arrangement with the Navy Department, a formula that 
is used in determining proper wage rates. And so on. 

However, there are other matters involved. A Government cor- 
poration, for example, can exclude a labor organization from its estab- 
lishment in violation of our Federal labor policy. And I think that 
is wrong. 

Senator Ives. I take it what you are talking about here in your 
statement on this subject is the idea that the labor organizations 
themselves should be recognized as such by the Government for col- 
lective-bargaining purposes. Is that not what you really have in mind 
in your statement ? 

Mr. Hayes. Of course, actually that is being done, Senator. 

Senator Ives. I understand. But you are ‘talking about the law 
itself. You want these words deleted which you just mentioned there. 

Mr. Hayes. Yes. 

Senator Ives. So there is no exception where the Government is 
concerned. 

Mr. Hayes. There isn’t any exception as far as determining the 
representative labor organization, determining collective bargaining, 
and so on. I believe that the Federal Government, whether it be a 
military establishment or a Government corporation, should be bound 
by our labor policies to the extent of bargaining collectively, to the 
extent of recognizing the organization that represents a majority of 
theiremployees. I don’t believe that a Government corporation ought 
to have the arbitrary right to recognize a labor union that represents 
a minority of its employees to the exclusion of a labor union that 
represents the majority. And that is possible under the present law. 

Senator Ives. I suppose it is possible. But do you know of a case 
where that has happened ? 

Mr. Hayes. Yes. We have had experiences like that on TVA, 
where TVA arbitrarily decided that certain employees had to become 
members of a certain labor union. They decided that members of a 
certain labor union could do certain types of work; that only mem 
bers of this particular union could do certain types of work. And, 
incidentally, it was work previously performed by machinists, mem- 
bers of the International Association of Machinists. 

Senator Ives. I remember the case, now that you bring it up. 
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9. BOARD PROCEDURE IN THE INVESTIGATION OF UNFAIR LABOR PRACTICE 
CHARGES 


Mr. Hayes. While, on the whole, we are not opposed to the manner 
that the present general counsel has administered the act, we are not 
satisfied with the prolonged period of time that elapses between the 
time that the unfair labor practice charge is filed and the time that the 
complaint actually issues. Too many days at considerable cost are spent 
in investigating the charges and reviewing the legal issues before the 
complaint will issue. We believe that this prolonged lapse of time frus- 
trates the purposes of the act, as well as the purposes of administra- 
tive law. It is our position that the same rules, with equal force, 
should be used as are used in courts throughout the land; namely, that 
where an unfair labor practice charge has been filed and is accom- 
panied by an affidavit to the effect that an employer or union is en- 
gaged in an unfair labor practice, a complaint should issue. As the 
act is presently written, the conclusive determination of whether a 
complaint should issue now rests with the general counsel. Because 
his determination, in effect, prejudges the question of whether an 
unfair labor practice has been committed, and the determination of 
that question is a matter for the Board to decide, we respectfully sug- 
vest the aforementioned procedure. 

By way of further explanation, as the act is now written it could 
easily permit arbitrary and capricious pronouncements in this regard. 
Such power, when placed with the General Counsel, and let it be e lear ly 
understood that we have no quarrel with the general administration 
of the act either by the Board or by Han present General Counsel, en- 
ables and permits a proemployer or prounion General Counsel too 
broad authority in determining the question of issuing complaints. 
While we are aware that certain safeguards with respect to the filing 
+ frivolous charges should be made, we feel that such safeguards can 
be adequately handled in the same manner that courts handle the filing 
of frivolous complaints. For the reasons stated above, we urge your 
consideration In this matter. 


10. NATIONAL EMERGENCY DISPUTES 


Before proceeding with the concluding part of my statement, I 
would like briefly to present my views with regard to employer- 
employee disputes which may or do seriously jeopardize our national 
security or welfare; that is, controversies involving a national emer- 
gency. 

I want, however, to make it clear that the views I express and the 
suggestions I make apply only to situations which in fact threaten 
our national security or welfare, and not to situations which opponents 
of organized labor advertise as national emergencies for the purpose 
of promoting restrictive legislation against labor or swaying public 
sentiment against It. 

I believe it is possible that a major dispute between industry and 

bor may be seriously adverse to the welfare of the entire Nation. 
F or this reason, I believe that a procedure should be established by law 
for dealing with and effecting final settlement of such disputes, 

The procedure should be such as to assure the greatest possible fair- 
ness and equity to the parties involved in the dispute. For this reason, 
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its administration should be through a tripartite board rather than a 
so-called all-public-member or Government board. 

Senator Ives. Why do you like tripartite setups! } 

Mr. Hayes. I think that our experience during World War IT with 
the War Labor Board has proved, beyond any doubt, that a tripartite 
setup is the fairest type of agency to make a decision in a dispute 
involving 2 conflicting views or 2 contesting parties. I believe 
that a tripartite board has the further advantage of bringing out all 
of the pros and cons of a controversy, from both sides. Because even 
after hearing the parties present their case, each party has their own 
representatives, who are fully conversant with all of the issues in the 
dispute, in their deliberations, after the formal hearing has been held. 
And IL think that is a tremendous advantage. 

Senator Ives. We just had the case of a tripartite setup which did 
not seem to get very far when it came to the proposals of the admin- 
istration to amend the Taft-Hartley Act or do whatever one might 
want to do with it. 

Mr. Hayes. On the other side of the ledger, Mr. Chairman 

Senator Ives. I know some have worked. I was just pointing out 
that one, which was the most recent one I had in mind. 

Mr. Hayes. I think the overwhelming majority have worked. 

Senator Ives. Would it not do just as well to have labor and man- 
agement working together, instead of having the public in on a thing 
like that, or having public representation on the Board? 

Mr. Hayes. I don’t believe so. 

Senator Ives. Every time you have the tripartite arrangement, if 
you get into a real dispute, you get labor lined up against management 
on one side, or vice versa, and you have the dispute in the lap of the 
public members who have to finally decide it. 

You have seen this happen time and time again. 

Mr. Hayes. It has not happened in all cases, however. 

Senator Ives. No, but when you get in a real dispute, it does happen 
too frequently for comfort. I happen to come from New York State 
and we do things quite generally from the public standpoint, and we 
have done pretty well on the idea of just having public boards. I just 
wonder whether we are going to get anywhere with this tripartite 
approach as an established policy. 

Mr. Hayes. I am convinced, on the basis of my experience with the 
War Labor Board in World War II and on the basis of my experience 
in tripartite arbitration cases, as compared with my experiences with 
the other type of board, the all-public or all-neutral type of board, that 
the tripartite board is by far the best, for many reasons. I think the 
tripartite board has a much better opportunity of considering all 
angles and phases of a dispute thoroughly. I know of many cases 
where a single arbiter or an arbitration panel composed of all neutrals 
or all public members admitted, after they had rendered a decision, 
that they didn’t understand the full import of certain evidence that 
was presented to them during the presentation of the parties, and that 
if they had known that these things existed they would never have 
made the decision which they made. And I think that is understand- 
able. Because it is pretty difficult to secure so-called public or neutral 
people who understand fully labor’s position in our economy and the 
employer’s position in our economy and all of the complication in- 
volved in their disputes. 














L806 TAFT-HARTLEY ACT REVISIONS 


Senator Ives. Well, what would you think of a plan that would have 
the labor representatives and the management representatives on a 
board appointed by an administrator, the President or some other 
administrator, and have those representatives in turn choose the third 
group on the board, whether that third group be one or several mem- 
bers ¢ 

Mr. Haves. If there was a time limitation, and if there was ma- 
chinery that would provide for the appointment of these neutrals in 
the event the labor and employer representatives could not agree, then 
[ would be in favor of it. However, I think that the time limitation 
in any of this type of machinery is very important, and there would 
have to be a time limitation, and I think that there would have to be a 
provision for having some Federal agency appoint the impartial 
member. 

Senator Ives. In other words, you do not think that suggestion 
would be very workable? 

Mr. Hayes. I think that in many cases the respective parties would 
not be able to agree upon the neutrals. 

Senator Ives. What would you think of a setup which would have 
the three groups on the board, as you indicated, but which would pre- 
vent the representatives of labor and the representatives of manage- 
ment from voting, leaving the voting to the public members only ¢ 

Mr. Hayes. I don’t think that you would accomplish anything by 
by it, because it would merely change a majority vote to a vote of one 
of the parties. 

Senator Ives. Do you not see what I am trying to avoid? I am 
trying to get around these impasses which happen ever so often. 

Mr. Haves. But you see, I propose that decisions will be made by 
majority decision. 

Senator Ives. Of the total group? 

Mr. Hayes. Yes. 

Senator Ives. Suppose one of your groups, as has happened hereto- 
fore fairly frequently, when it came to the Defense Production Act in 
particular, decided they do not want to function, and walk out. Sup- 
pose, for example, the management group and the public group vote 
together against labor. 

Mr. Hayes. Well, Mr. Chairman, you don’t quite understand my 
plan. If I would go through all of it, I think you would understand. 

Senator Ives. Well, go ahead. I am interested in your tripartite 
approach, because it seems to me to have its faults. 

Mr. Hayes. I am not speaking of a permanent board. 

Senator Ives. I understand. 

Mr. Hayes. I am speaking of a separate board to be appointed in 
each case. 

Senator Ives. In each case; yes. 

Mr. Hayes. On the basis of this re: soning, it is my considered judg- 
ment that real national emergency situations could be handled most 
aa ly and effectively in the followi ing manner : 

The President of the United States be specifically empowered to 
Pie ide whether a mi ajor labor-management dispute is a serious threat 
to our national security or welfare. 

. In such cases as the President determines a national emergency 
exists, he shall, within a prescribed time, appoint a tripartite emer- 
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vency board consisting of an equal number of representatives from 
ibor, industry, and neutrals. 
. Following the determination of the President and the appoint- 
ient of the emergency board, the entire relationship between the 
rties in dispute shall remain in or revert to the status quo existing 
mediately before the dispute occurred. 

This emergency board should be empowered, within a prescribed 
me limit, to conduct a full hearing and such other investigations as 
iv be necessary. 

\s soon as possible, but not later than the last day in the prescribed 

ie period, the board should submit to the parties either its unani- 
ous or its majority recommendations. 

5. The parties to the dispute should be allowed a prescribed time 
wobably 30 days—either to accept the emergency board’s recommen- 
ations or to settle the dispute on some other mutually satisfactory 





6. In the event either or both parties fail or refuse to accept the rec- 
mendations and fail to agree upon a mutually satisfactory settle- 
nt within the 30-day period, the recommendations of the emergency 

ard will become binding upon both parties, effective on or retroactive 

ro the date determined by the board, and shall remain in effect for the 
eriod of time determined by the board which in no case shall be longer 
l year. 
Senator Ives. What you are defining there, Mr. Hayes, is more in 
lhe way of compulsory arbitration, which may have its place in certain 
cumstances. But what I am interested in here is this: How are 
ou eelilte to be sure that these people keep working ? 

Be he big difficulty in a national emergency problem such as you are 

ing here is the question of how to keep the workers working. That 
vhy we are floundering around here. We have a provision, as you 
now, in the Taft-Hartley Act, which nobody is quite satisfied with, 
id we have all kinds of suggestions for substitutes. You are making 
one here, which I think has some merit under certain circumstances. 
Bu it how are you going to keep them working? How are you going to 
ceep production going in a situation of that kind? You do not answer 
hat in your proposal here. 

Mr. Hayes. You mean: What is the machinery of compulsion ¢ 
Senator Ives. Yes. How are you going to see that they keep 

orking ¢ 

Mr. Hayes. I think that the law would provide for certain penalties 

for violation of it, like any other law that we have does. 

Senator Ives. In other words, immediately after this emergency 

ioard is established, they have to keep working. Is that it? If they 
do not, they get penalized. 

Mr. Hayes. Or they are on strike, and they have to go back to work. 
Senator Ives. They would have to go back to work. “Otherwise they 

would be penalized. 

Mr. Haves. And the employer would have to maintain the status 

quo also, 

Senator Ives. Or he would be penalized. 

Mr. Hayes. Yes. 

Senator Ives. Maybe you have something there. In other words, 

you would have a money penalty. You would have a penalty in 
dollars. You would not throw anybody in jail, would you? 
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Mr. Hayes. No. You would have, I presume, a money penalty. 

You see, Mr. Chairman, if I may be permitted: I do not think this 
is the ideal solution to industrial disputes. However, I think it is 
a better solution than any solution thus far established. From a 
labor standpoint at least, certainly it is better than the 80-day pro- 
vision of the present act and the injunction which might follow. 
Because that provision merely issues an injunction against the labor 
union and forces the members of unions to work under conditions 
that are wholly unsatisfactory to them, without providing any 
machinery for solution at all. 

Senator Ives. You may be aware that I have two bills, which 
provide suggestions for handling these disputes. 

Mr. Havers. Yes; I have them here. 

Senator Ives. One of them makes it a mandatory violation of law 
if they do not keep working during a period of 60 days. It prevents 
them from striking during that period of time. You are going to do 
the same thing, I take it. You are proposing that they should be 
prohibited from striking. I have no penalty at all, except action by 
the Congress of the United States, which in certain circumstances 
might be quite a penalty. 

Mr. Hayns. Excepting that, as I understand your bill, Senator, 
it does not provide any machinery for the final settlement of the 
dispute. And I think that is the greatest fault with all of the pro- 
posals thus far advanced. I think that the present provisions of 
act tend to deteriorate industrial relations. 

Senator Ives. Well, mine calls for the utilization of all the media- 
tion machinery that is in the Government, all the machinery we have. 
That is what it is intended to do. 

Mr. Hayes. And if all of that fails, of course, there is no way of 
settling the dispute. 

Senator Ives. You may have the only answer, in the final analysis. 
That may do it. 

Mr. Hayes. I think, Mr. Chairman, I should again repeat and make 
it crystal clear that this proposal is intended to apply only in real 
national emergency situations. 

Senator Ives. Mine are also limited to real emergencies. 

Mr. Hayes. I am certainly not recommending it as a substitute for 
collective bargaining, because it certainly is not a substitute. 

Senator Ives. Oh, no. What you are trying to do is to offer some- 
thing here that makes sure work goes on and a settlement is finally 
reached, and you are going to do it by the process of compulsory 
arbitration. I cannot quite agree with you on the compulsory arbi- 
tration approval. I do not think we are going to need compulsory 
arbitration. Because if you insist that they keep working or get fined, 
[ think that will take care of it, and they will quickly come to terms. 

Mr. Hayes. Of course, I am sorry I can’t share that view. Our 
experience in the labor movement has been the other way. And that 
has not occurred. I mean, that certainly does not bring about an equit- 
able settlement of the dispute. 

Senator Ives. Well, certainly compulsory arbitration does not 
either. 

Mr. Hayes. Compulsory arbitration certainly does bring about a 
decision in the dispute. 
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y: Senator Ives. It brings about a decision, but not an equitable one, 
AIS any times. 

S Mr. Hayes. Without a long delay. You see, the danger in any of 
, these provisions that have been recommended, even giving the Con- 
¥ cress carte blanche authority to make its own decision in the case of 
" in industrial dispute, is that they all involve a great deal of delay, 
= procrastination, Whatever you might call it. And during this period 
ne f delay, the relationship between the workers and the company de- 
ly 


‘ teriorates and actually brings about a situation which will result in 
inother labor dispute as soon as either party feels that they have an 
dvantage. In other words, the thing crops out probably year after 
ir. And what we are seeking to do, or what we should seek to do, 
ny opinion, under this act, is to improve industrial relations and 


e 


" iman relations. 

is Senator Ives. | am not sure that your plan of compulsory arbitra- 
0 tion would do that. That is why I would stay away from any solution 
1 f that nature, any solution at all. I would rather leave it, in each 
. nstance, to the Congress to pass ad hoc legislation. That might be 
compulsory arbitration under certain circumstances. It might be 
: seizure. You cannot tell what it would be. It would depend on the 


conditions. 

Mr. Hayes. We would be very vigorously opposed to that, and I 

' think it would be a very serious mistake to do that. Because there are 
y incidents that precede a situation that finally develops into a 
tional emergency. ‘The press, the radio, news commentators, are all 
nvolved, and they prejudice the public and they prejudice Congress 
ne way or the other in situations of that kind. And I think that 
ongress, or many in Congress, might be unduly influenced by the 
f KI f pub slicity that was given to the issues in the dispute, and also 
ome instances by political considerations, in making their decision 
ith regard to the handling of ane mergency dispute. 

Senator Ives. Can you imagine the kind of situation where the 
ongress would not be influenced by those factors? It is definitely 
: controversial question. There is no doubt about that. 

Mr. Hayes. And that is why we are opposed to giving Congress 
lank check authority to make decisions in such situations. 

Senator Ives. The Congress has that authority whether it is given it 
or not, 

Mr. Hayes. Now Congress only has the authority to enact a law 
to cover these situations. 

Senator Ives. That is just what I am talking about, a law applicable 
only toa given situation of the national emergency type, and only for 
the duration of that. Congress has that power anyway. I am pointing 
it up. 

Mr. Hayes. I think there is a great deal of danger in that situation. 
I shudder to think what Congress would have done in the coal situa- 
tion just a few short years ago, with the type of publicity that we got 
in the newspapers at that particular time. 

Senator Ives. You remember what happened the last time we had 
the coal strike? It wound up because the President sent down a 
message with a bill calling for seizure. Thereupon the workers went 
; back to work. Congress did not have to act there. 

Mr. Hayes. But I say I shudder to think what Congress would 
have done had Congress had the specific authority to act. 
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Senator Ives. That is what they would have done on the recom- 
mendation of the President. 

Mr. Hayes. And I would have been opposed to that bill. I think 
that is a serious mistake. Because certainly we, of labor, would de- 
mand that Congress be given the same authority with regard to many 
things that industry does that are now handied through the usual 
channels of our courts. 

Senator Ives. Yes, but you are setting up something here as a 
permanent proposition that I do not think you will find many people 
will agree with you on. Coiees arbitration is never a successful 
remedy except in cetrain drastic circumstances, 

Mr. Hayes. I think that you must remember that there are many 
steps that precede this so-called final terminal of compulsory arbitre 
tion. There are many steps that precede it. And compulsory isbri. 
tration is only a last resort in the event that there is a national emer- 
gency. And it just does not make good sense to me that in the event 
that we had a general railroad strike in the United States, with every 
railroad in the country shut down, and with threat of a war with 
Russia imminent, perhaps even more so than it is at the moment, we 
should have no machinery at all for the settlement of that type of dis- 
pute. Congerss may be in adjournment. Congress would have to be 
called back. And if they would debate as long | as they are doing now 
on the tidelands oil, it would be weeks and weeks and weeks before 
they reach a decision. 

Senator Ives. I cannot argue with you about the length of time it 
takes Congress to do things. You have got me on that one. But 
on the other hand, I think your remedy is worse than the disease. 
When you speak of the railroads, compulsory arbitration with them 
might be a very proper remedy. Or the utility companies, where the 
rates themselves are estabilshed by Government or at least by the 
agencies of Government. But when you get into a situation such as 
the steel situation last year, that was a national emergency if we ever 
had one, for the Government to set out and resolve the things by 
compulsory arbitration—and under the program you are suggesting 
here that is exactly the way it would have wound up, with ‘compul- 
sory arbitration—I am inclined to think that the Government would 
be exercising too much authority. It takes away the bargaining rights 
of everybody. Easily a Board of that kind could reach a conclusion 
which could wipe out a given industry, because it would be so unfair. 

Mr. Hayes. Of course, I have more confidence in the type of peop'e 
that would be selected for that purpose, Mr. Chairman. And I might 
say that again it is necessary to stress that this proposal is based upon 
the alternatives that we have; not upon an ideal situation, which we 
know is impossible. But it is based upon the alterantives. And all 
of the alternatives that we, in the organized labor movement, have at 
the present time, in effect are injunctions which compel our people 
to work under conditions that are wholly unsatisfactory to them and 
do not give them a settlement of the dispute at all. And at best your 
proposal to permit Congress to act under those circumstances would 
hang a sword ov * the heads of our people. 

Senator Ives. I do not permit it to act. I direct it to act. It 


has the power to act anyway. Whether it wants to use it or not, is 
something else. 
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Mr. Hayes. All right. Even directing it to act would hang a sword 
over the heads of our people. And the ‘only reason they w ould settle 
then, if they would, is because they would be fearful of the kind of 
decision that Congress might make. And I do not think that that is 
the proper atmosphere for “settling labor disputes. I think that every- 
thing that we have done in the United States in our War Labor Board 
days, even the old War Labor Board during World War I, and under 
the Wage Stabilization Board, has proved the fairness of this type of 
procedure for the settlement of disputes that affect our entire country. 
(nd it must be remembered, regardless of anybody’s interpretation, 
that during World War II the War Labor Board had powers which 
were tantamount to compulsory arbitration. 

Senator Ives. Well, that is very true. 

Mr. Hayes. And not only in emergency disputes. Some of the dis 
putes that were settled by the War Labor Board were not even local 
emergencies. 

Senator Ives. But do not ever forget that under those emergency 
conditions the people were operating on a cost-plus basis. 

There was a case of law and Government policy which permitted it. 
So you could have compulsory arbitration in a case of that kind, and 
nobody, in the final analysis, would be the sufferer. Your workers 
could have their wage increases and still industry would be guaranteed 
a given return. 

But we are talking about a peaceful situation here. You can have 
a national emergency under peaceful conditions, in time of peace. 

Mr. Hayes. Yes, excepting that all indications at the present time 
now are ae we are not going to have a truly peaceful situation in the 
country, or a normal economy, for many, many, many years to come, 
and the Daas of communism is going to hang heavy over our heads 
for a long period of time. I think most people are convinced of that. 
And I have no mistaken impressions as to what Congress is going to 
do. I do not believe that Congress is going to adopt this. Because I 
realize that the National Association of Manufacturers and the Cham- 
ber of Commerce, and many employers are opposed to what they call 
compulsory arbitration. 

Senator Ives. Well, I do not think your own people in the labor 
movement favor it, either. 

Mr. Hayes. Many of them do. 

Senator Ives. More of them do not. 

Mr. Hayes. Incidentally, I have been flooded with telephone calls 
and telegrams and personal contacts from people in the labor move- 
ment and outside of the labor movement who nde this proposal, by 
many who favor it. But I still have no illusions. 

Senator Ives. I have not heard from anybody favoring it that I 
know of. I have heard from a number of those who do not. And, by 
the way, they were not manufacturers’ groups, either. They were 
labor organization groups. 

I would like to ask you a question, before you get on to your conclu- 
sion here. 

Would you favor the repeal of section 14 (b) of the act which now 
permits the States to outlaw union security agreements? 

Mr. Hayes. Yes, very definitely. 

Shall I proceed ? 
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Senator Ives. Yes. Please continue. I do not think you and I are 
going to get anywhere in our harangue on the subject of emergencies. 

Mr. Hayes. Conclusion. 

In conclusion, we wish to stress the point that unions are good. 
They are an important part of our society; they have played an 
extremely important part in the establishment of educational institu- 
tions, unemployme nt compensation, social security, railroad retire- 
ment, minimum wage and maximum hour laws, and other social 
legislation enacted for the benefit of the little people of this great 
country. 

With our apology to the many employers throughout the United 
States who do not share the strong antiunion views of the National 
Association of Manufacturers and the Chamber of Commer ce, we sub- 
mit that unions have changed an all too prevalent employer’ attitude 
toward his employees that they were simply adjuncts to the machines 
they operated, useful only so long as they produced in ever-increas- 
ing amounts, and subject to the scrap heap when more efficient re- 
placements arrived. Through unions, the dignity of man and the 
dignity of labor has been recognized; the employee is recognized as 
the counterpart of the employer, entitled to the same respect, honor, 
and consideration accorded others; and the employer has had to recog- 
nize that employer-employee relationships are one branch of the 
broader field of all human relations and entitled to treatment as such. 

Through participation in union affairs the employee has had first- 
hand experience in the democratic institutions which are the founda- 
tion of the free world. Through his union, the employee is able 
to exercise a voice in his economic life that he would not otherwise 
possess. Through his union, the employee realizes his importance as 
an individual, since he can give voice to his grievances and know that 
he will be afforded relief. 

We do not think it should be the function of ongrees to punish 
unions for this good that they have done but rather to aid and assist 
them in the goal and objec tive which they seek: namely, the aid and 
assistance of the little people of this country and the security and pro- 
tection that they are entitled to receive. 

I thank you very much for this opportunity of appearing before you 
and will be happy to answer any questions that vou may have. 

Senator Ives. Senator Purtell, you have been very quiet, here, while 
I was taking over. 

Senator Purretzi. I thought you were very ably exploring the 
subject. 

Senator Ives. I was trying to find out what was involved in it. 

Senator Purtrety. I want to go a little further into this question of 
tripartite committees. 

You object, apparently, sir, to leaving to the neutral members of 
that committee the voting power. But has not Senator Ives suggested 
that perhaps all that you thought ought to be done by both labor and 
management representatives on that committee could be done without 
the power to vote? In other words, they would be there, they would 
discuss the matters, and present their sides of it in these committee 
hearings? And if that is true, does that not meet your objection ? 
Mr. Hayes. Not entirely. 

Senator Purret.. Then what further objection would you have? 
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. Mr. Hayes. They do not assume the responsibility for making 
. the decision. They would be able to slip out and alibi for a decision 

that someone else made. And I do not believe that that is proper. I 
. think that if they had the power to vote, and if they had the respon- 
A sibility of making the decision, either one way or the other, they would 


, be much more conscientious in their consideration of all of the issues 
involved. 


] Senator Purrett. You mean both management and labor? 
Mr. Hayrs. Both management and labor. 


Senator Purrent.. That is all, Mr. Chairman. 
Senator Ives. Thank you very much. 

l Mr. Hayes. Thank you. 

. Senator Ives. Is Mr. 8. G. Lippman here ? 


3 

3 TESTIMONY OF S. G. LIPPMAN, APPEARING FOR RETAIL CLERKS’ 
. INTERNATIONAL ASSOCIATION, AMERICAN FEDERATION OF 
LABOR 

3 Mr. Lirrman, Yes, sir. 

Senator Ivrs. Do you want to proceed, Mr. Lippman? You repre- 


sent the Retail Clerks’ International Association ? 

Mr. Lirprman. Yes, sir; A. F. of L. I will finish within my 20 
minutes. 

Senator Ives. Before you start, do you agree with Mr. Hayes’ pro 
posal to serve the national emergency situation ? 

Mr. Liepman. Well, frankly, the union I represent is seldom within 
the national emergency picture, and I hesitate to answer as to that 
problem. 

Senator Ives. I do not want to embarrass you. You may go ahead. 

Mr. Lirpman. My nameis§.G. Lippman. Iam appearing here this 
afternoon on behalf of Retail Clerks’ International Association, 
\merican Federation of Labor, of which organization I am the gen- 
eral counsel. 

Retail Clerks’ International Association is an affiliate of the Ameri- 
can Federation of Labor and has actively exercised its charter juris- 
diction since 1890, in the organization of retail clerks and employees 
in retail stores who handle merchandise in connection with sales. It 
presently represents in excess of 225,000 employees of retail estab- 
iishments throughout the country, covering department stores, grocery 
chains, variety and specialty stores of every description. It is an 
aggressive organization which takes seriously its obligation under its 
charter to organize the unorganized employees of retail establish- 
ents. Particularly during the last decade has it engaged in intensive 
organizational drives. In this respect, it has accumulated a great deal 
of experience in the functioning and practices of the National Labor 
Relations Board, particularly in the field of representation. Few 
labor organizations have utilized more extensively the facilities of the 
Board than the retail clerks, and the consequent wealth of informa- 
tion acquired thereby places this organization in a position to bring 
to your attention some outstanding points within the category of 
investigation considered this afternoon. . 

I personally have been in labor relations since 1937, served for a 
number of years as one of the attorneys with the National Labor 
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Relations Board since 1942, have represented labor organizations 
within the American Federation of Cabce 

As general counsel of the Retail Clerks’ International Association, 
I have been actively engaged in personal participation in an innumer- 
able number of cases before the Board and, therefore, feel qualified 
to appear before you on behalf of the Retail Clerks’ International 
Association. 

Senator Purrett. You are reading your complete statement, and 
you apparently feel that you want to finish it in 20 minutes. If you 
want to read slower, and it would be easier for you, you may proceed 
todoso. You are not held to 20 minutes. 

Mr. Liepman. Thank you, sir. 

The retail industry, as the committee will take notice, is one of the 
largest employers of labor in the country. As a matter of fact, it 
employs about 714 million people. However, it still remains one of 
the few industries which, in the main, can be said to be unorganized, 
even though the labor union which I represent has made significant 
gains. 

For the most part, this afternoon, my comments will be related to 
experience in this industry. In terms of the standards of pay, wages, 
hours, and working conditions, it can be stated, as a general proposi- 
tion, that the retail industry does not compare with the standards of 
other industries. Whether or not these standards will be raised to 
approximate more favorably the standards of other industries will 
depend to a large extent on the unionization of these employees. It 
is essential and natural, for this reason, that the retail clerks are con- 
cerned with a fair and workable law and with a desire to eliminate 
unwarranted handicaps in the organization of the unorganized. 

Delay in the holding of representation elections is one of the criti- 
cal problems faced by our organization. This is especially due to the 
fact that the retail field is composed of a high percentage of part-time 
employees and is faced with a large turnover of such employees. In 
general, the composition of employees in retail establishments changes 
significantly from week to week. This requires almost continuous 
organizational effort. 

Every day lost, therefore, in obtaining an election impairs the 
union’s majority status. The employer is well aware of the advantage 
which such a delay affords him and refusal on his part to consent to 
an election for the sole purpose of obtaining a delay is a frequent 
occurrence. There is nblitiie in the law which requires an employer 
to consent, however arbitrary his refusal. A union in the retail field, 
required to await a Board direction of election, more often than not 
finds itself in a greatly weakened position. The General Counsel’s 
new procedure for handling and processing representation petitions 
has, to a limited extent, hastened the representation process. 

However, despite the General Counsel’s best efforts, the problem of 
undue delay remains and will remain the most serious roadblock in 
the path of an effective representation proceeding, so long as section 
9 of the act gives employers the right to arbitrarily refuse to consent 
to an election, notwithstanding the fact that the union’s right to an 
election is not sincerely disputed and despite the fact that no sin- 
cerely invoked factual or legal problems are involved. It takes time 
to notice a case for hearing, to obtain a mutually convenient date when 
all parties can be present. Parties are entitled to file briefs and weeks 
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ire consumed thereby. A further delay is encountered in awaiting 
the Board’s direction of election. Obviously, the record must be 
tudied and a decision written. Following the decision, another con- 
ference must be arranged and an election fixed within the 30 days pre- 
‘ribed by the Board. It is the rare case when an election is held 
fore 60 days have elapsed from the date of the filing of the petition. 
Generally, more time is consumed. This delay is catastrophic and 

ibstantially reduces the opportunity of the union to obtain a favor- 
ible vote, especially in the retail field with the high turnover of em- 
1ovees. 

I might say that I just looked up some of the figures and in the 
verage unorganized department store you have a turnover of as high 
s 45 percent. And in the face of such a picture, with the delays 
nvolved, you can organize a plant, or the store, only to find by reason 
if delay that your majority is completely dissipated. 

It is, therefore, suggested that section 9 (c) (4) include the follow- 


ne: 


Nothing in this section should be construed to prohibit the Board from con- 

lucting an election prior to hearing, where the Board finds no substantial 
jection to such proceeding is being made. 

It will be remembered that this section was incorporated in the 
‘enate’s proposed amendments to the original Wagner Act, but was 
eliminated in the conference between representatives of the Senate 
ind the House. We can perceive no real prejudice from such pre- 
hearing elections. The parties are assured of full hearing before the 
Board after the election, on any issue that they may raise. However, 
the unjustified delay in the holding of elections is obviated. 

To illustrate: Where the propriety of including or excluding cer- 
tain fringe-group employees is raised, an election should be ¢ -onducted 

th all the contested employees voting under challenge, and the 
iallenge determined at a postelection hearing. We believe that such 
\ provision would eliminate strikes and boycotts, and labor unions 
vould evidence a greater disposition to seek the solution to their 
representation problems through Board-conducted elections rather 
han through self-help. 

The proposed prehearing amendment would also have a salutary 
esult in reducing the number of representation matters before the 
Board, requiring “formal decision, and would free the Board’s staff 
for other and more urgent tasks which can only be resolved by the 
Board. 

Because the moment you have your election and the employer has 
votten the outcome of the election, his appetite for the hearing will 

robably be gone. Right now, the most inconsequential issue can be 
he subject matter of a hearing and long delay. 

The act gives the employer the right to file a representation petition 
upon a claim for recognition by one or more organizations. As 
presently interpreted, after a long history of bargaining, an employer, 
without establishing any reason or without recourse by the union to 
juestioning his motives, may force a union to again prove its majority 
status. It is respectfully submitted that the employer petition was 
not intended to be used as a weapon against a union following years 
of recognition and contractual relations. (Matter of Commercial 
Equipment Company, Inc., 95 NURB No. 51; Matter of J. C. Penney 
Company, Store No. 1518, 86 NLRB 920.) 
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We do not quarrel with the proposition that an employer, who is 
faced with rival union claims, should be given an opportunity to break 
a deadlock through the filing of a petition. However, the right to 
file petitions under any other circumstances, particularly when the 
union has been the recognized bargaining agent, disturbs labor rela- 
tions, creates confusion, and breeds economic strife. It seems to us 
that once a union has been recognized or certified as the bargaining 
agency, the problem of supplanting or withdrawing authority should 
be entirely within the province of the employees and the employer 
should not be permitted to inject himself into the picture in an effort 
to obtain a withdrawal of bargaining. 

In this respect, it should be noted that the act presently gives em- 
ployees the right to file a decertification petition upon showing a 30- 
percent interest in such decertification. The employer is given the 
greater privilege of filing a petition without showing any reason 
whatsoever 

The situation where a union could be the bargaining agent in a 
plant for 5 years, for example, and they are engaged i in bargaining 
over a new plant. The employer suddenly for no reason at all can 
file a petition, hold up bargaining, and cause a delay. At that point, 
of course, tremendous confusion and economic distress occurs. And 
there is no justification for it. 

Generally speaking, the Board has refused to entertain representa- 
tion petitions during ‘the life of a contract of reasonable duration and 
has dismissed petitions on the ground that the contract constitutes a 
bar. Patently, the purpose of the board’s decisional doctrine is based 
on a desire to maintain and assure stability in the establishment and to 
avoid undesirable interruptions of the bargaining process. However, 
the Board’s decisions relative to contract bar questions are now 
shrouded in a maze of legal technicalities and restrictions under- 
standable only to trained professionals. 

Stability of contractual relations is now dependent upon the con- 
tract’s compliance with numerous technicalities and has necessitated 
exacting contract draftsmanship reminiscent of common law real 
property conveyances, Decisions are numerous wherein contractual 
relations have been disrupted and elections directed on petitions of 
rival unions because of the technical failure of the parties to precisely 
limit the union security agreements in accordance with the language of 
section 8 (a) (3), notwithstanding the fact that the parties have in 
practice conformed to all of the law and nothing more than a variation 
in technical language was involved. 

Admittedly, the parties should be required to correct. their error, 
but the penalty of having contractual relations disturbed and dis- 
rupted and the union’s bargaining status suspended and PAPEL 
including the administrative cost “involved, is completely without 
tional justification. Additionally, the employer is subjected to the 
harassment of having lost his bargain and the st: ibility of his opera- 
tions is impaired. One of the injustices of the Board’s policy in this 
regard is found in the matter of Alberts, Incorporated (91 NLRB No. 
78), in which the Board, despite a severability clause and without any 
showing that the practice in any way was not consistent with section 
8 (a) (3), set aside the contract and dislodged the union as the bar- 

alae agent, and in a subsequent proceeding, in fixing the unit, 
relies d to accord any weight to the long years of successful bargaining 
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ind, in effect, treated the union as nothing more than a company 
inion. All of these consequences flowed from a failure of the union 
to adhere precisely to the technical requirements of section 8 (a) (3) 
n the drafting of its security clause. That is an actual fact. 

Equally aggravating are the Board’s decisions refusing to hold a 
contract as a bar if the union has not received a notice of compliance at 

e time of the execution of the union-shop agreement or within the 
preceding 12 months. (See Wel/lin-Quincy Manufacturing Co., Inc., 
98 NLRB No. 73.) While compliance should be enforced, there ap- 
pears to be no sound relationship between obtaining notice of compli- 
ince and the disruption of contractual relations. It would seem to 

e elementary that the union should first be given an additional op- 

portunity to obtain compliance and satisfy the statutor y requirements 

before drastic penalities are imposed, thereby distinguishing between 
nadvertence in failing to obtain compliance and persistent refusal. 

Che Supreme Court in the Rockaw: ay case (VLRB v. Rockaway 
Vews Supply Co., 73 Sup. Ct. 519), had oec: ae to review the Board's 

nrealistic policy in setting aside contracts, and condemned the 
Board’s failure to sever illegally worded clauses from the balance of 
the contract. It is not suggested that violations of the law, however 
ti chnical, be allowed to pass, but that remedies should be limited to 

e violations and that the punishment should be equitably related 
to the crime. 

Subject to various qualifications, the Board is directed to determine 
the propriety of the bargaining unit “in order to assure to employees 
the fullest freedom in exercising the rights granted by this act.” The 
me yhasis in the law is plainly pl iced on the welfare of employees in 

he fixing of the bargaining unit. In practice, however, the Board’s 

t determinations rest in a maze of complicated restrictions, the 
maythaal however, being placed on the employer’s organizational 
structure. (See Marshall Field & Co., 90 NLRB No. 8; Marshall 
Field & Co., 97 NLRB No. 8.) Particularly is this so in ' the retail 
field where the Board’s decisions appear to establish the storewide 
or employerwide operations as the appropriate unit. Where an em- 
ployer operates several department stores in an area, or when these 
department stores are distributed over a wide geographical area, the 
Board holds that all of these stores together constitute the appro- 
priate bargaining unit. (See Goldblatt Bros., Inc., 36 NLRB N@. 105, 
Bonwit Teller, Inc., 84 NLRB 414.) No matter how zealous the 
employees of a substantial division of a store mi vy be in their desire 
for union organization, the Board’s broad unit determination com- 
pletely frustrates them. 

While the statute as presently worded establishes the principle that 
the extent of organization should not be controlling, in practice the 
extent of organization is given no consideration, but such a finding 
s usually made the basis of a dismissal of the petition. The Board’s 
unit determinations are mechanistic, without adequate consideration 
of organizational problems or desires of substantial blocks of 
employees, 

We are not prepared, at the moment, to suggest a suitable amend- 
ment, but we believe it important that there be a reemphasis of the 
welfare of the employees, as the prime factor in fixing bargaining 
units. 


81846—53-—pt. 4 6 
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Senator Purrett. May I interrupt a moment! 

Mr. Lippman. Yes, sir. 

Senator Purrei.. Is it your desire to at some subsequent time, in 
the immediate future, I hope, perhaps suggest an appropriate amend- 
ment ¢ 

Mr. Lippman. Yes, sir; I would like to give it some more thinking. 
But I think that I can come up with something. 

Senator Purreti. Thank you. 

Mr. Lippman. Criticism must also be made of the Board’s failure 
to in any way take into account or consider the jurisdictional limita- 
tions and desires of the labor organization involved in the fixing of 
the appropriate unit. The Board must be made to recognize that 
organization in this country is dependent on the existing labor organ- 

zations and that these labor organizations operate within a certain 
chutveay framework. Jurisdictional disputes are a source of serious 
labor problems and the Board should do nothing to aggravate or cause 
such disputes. 

However, to the extent that the Board gives no weight to a union’s 
jurisdictional limitations and requires the union—against its wishes— 
to represent large segments of employees in other classifications of 
work, the Board has contributed to jurisdictional strife. Unions are 
now required as a condition of representing employees within their 
jurisdiction, to represent other segments outside their jurisdiction. 
It is not suggested that any controlling consideration be given to 
these factors, but that weight be given to them along with other 
pertinent considerations, with special emphasis on the employees’ 
freedom to exercise their rights under the act. 

Senator Purrerxt. Do not the unions in most cases ask to rep- 
resent these other segments outside their ee 

Mr. Lirpman. Now, where that happens, I can understand the 
Board giving some consideration to the jurisdictional limitations. 
But where a union comes in and desires to live within its framework, 
and then the Board says to that union: “As a condition of your repre- 
senting, let us say, the sales employees, you must also represent the 
warehouse employees, and you must also represent the office employ- 
ees’”—at that point it seems to me that the Board should give some 
consideration, not controlling consideration, to the jurisdictional limi- 
tations of the union. Because once that situation gets out of hand, 
then, of course, you are creating jurisdictional controversies. 

And it does seem to me that the Board has not been realistic in 
understanding the fact that unions do operate within certain charter 
framework. ‘To the extent that the Board is able to limit the juris- 
dictional problem, it seems to me it should do so. But the Board 
has not done so. 

Senator Purreti. You may proceed if you wish. I again tell you 
that you will have whatever time is required. 

Mr. Lippman. Yes, sir. 

In this respect, particular note should be made of the Board’s dis- 
parate treatment of petitions filed by Retail Clerks. The Board’s 
decisions seems to require Retail Clerks to represent all other em- 
ployvees in the store, where no other organization exists, excluding, 
of course, the statutory exclusions. 

In face of the fact that the Board has granted separate units 
of culinary workers, window trimmers, office e mploy ees, and custodial 
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employees, where requested, there is no sound reason for necessitating 

hat such classification of employees be part of the store unit when 
etitioned for by the Retail Clerks and no other union is involved 

the field. (See ae ier & Frank Co., 86 N. L. R. B. No. 71; Allied 
Ntores of Ohio, 90 N, L. R. B. No. 261; Goldblatt Bros., Inc., 86 
V. L. R. B. No. 105; Thathimer Brothers, Inc., 83 N. L. R. B. No. 99; 
(frossman’s Department Stores, Inc., 90 N. L. R. B. No. 275.)  Pat- 
ently, the same reasons should be operative in granting them a separate 
init and in excluding them from petitions filed by the Retail Clerks, 
vhere such exclusions are sought. 

At this rer I wish to voice special exception to the Board’s deci- 
on in the A. & P. case (100 N. L. R. B. No. 251), holding that a union- 
hop provision can be nullified through a deauthorization election. 
(side from the fact that we do not believe such an interpretation is 
ustified by the statute, it is obviously not sound labor policy. The 
inion shop i is frequently one of the bargaining issues and concessions 
ire made in the bargaining processes to obtain a union shop. All of 

ihe terms of the contract contribute to stable labor relations. It is 

strange doctrine which allows a principal to revoke the authority 
f the agent and to nullify the action of the agent after the agent 
has acted pursuant to authority. The same reasons which justify 

e Board, in refusing to disturb a contract during the life of the 
igreement, support the conclusion that no provisions of the contract 
hould be set aside during its life. To allow a contract to be opened 

during its life effectively disrupts stable labor relations. 

\ disturbing tendency has recently appeared, particularly reflected 
n the split decision of the New York Court of Appeals in which 
private parties have obtained injunctions to enforce the Board’s rep- 
resentation processes, The court there enjoined organizational picket 
ng in the face of a representational petition. It was an injunction 
by a State court, incidentally. 

The act is clear respecting unfair labor practice that exclusive 
jurisdiction in regard to such matters rests with the Board. It should 
also be made clear that any such action as that found in Goodwins v. 

Hagedorn, (101 N. E. 2 J. 691), constitutes an infringement of the 
exclusive jurisdiction of the National Labor Board and that all mat- 
ters arising out of representation problems, as with unfair labor 
practice, are vested exclusively with the Board. 

The Bonwit Teller doctrine requires that an employer who ad- 
(lresses his employees on company property and time, before an im- 
pending union-representation election, must upon request grant the 
union involved the same opportunity to address the employees. The 
nherent fairness and justice of the decision is apparent regardless of 
whether the employer allows union solicitation on his property or not. 

It is now clear and undisputed that the employer has the Tight to 
nform his employees of his position in the pending election, provided 

6 he employer makes no threats or promises. This right is guaranteed to 
him by the Constitution. However, the employer's privilege of free 

peech, in practice, has taken the form of carefully worded statements 
vie are nevertheless coercive, even though privileged. Through 

this medium, the employer has injected himself as an active partisan 
in the organizational picture. 

The problem of organization today is not limited to persuading 
employees as to representation, but the employer’s active opposition 
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as reflected in his exercise of free speech. In this battle for affiliation 
of the employees, the employer has a great advantage because-of his 
daily communication and control over ‘the activities of his employees. 
Actually, free speech in practice often exists in the employer reading a 
statement prepared by his attorneys or obtained from associations 
which have carefully worked out prepared statements. 

Senator Purre.y. You do not object to that, do you, where it is 
done with the advice and consent of counsel? Of course, you are a 
lawyer, I believe. 

Mr. Lippman. No;I don’t object to that. 

Senator Purrett. That is to make sure that they do not violate 
the law, is it not? 

Mr. Lireman. Precisely. I do not obect to that. I am pointing 
out, though, that it is part of a fabric of conduct, and it is not essen- 
tially induced by a desire of the employer to express himself on the 
subject. But when these things emanate from associations, and when 
you find the same speech or virtually the same speech being read from 
one end of the country to the other, you become suspicious as to 
whether or not this is a desire on the part of the employer to express 
himself, or whether or not he believes he has stumbled upon an effective 
tec hnique to combat the union’s effort in the picture. 

Senator Purrexy. If it is not illegal, he has a perfect right to use 
it, from whatever source. 

Mr. Lippman. It is legal; yes. But I am pointing this out in con- 
nection with the Bonwit Teller picture. And therefore I say that : 
study of the speeches which employers make to their employees will 
disclose that they follow a consistent pattern, the same speech often 
being read by different employers from one end of the country to the 
other. These speeches do not constitute the expression of ideas on the 
part of the employer, but do in fact amount to nothing more than a 
concerted action to defeat the organizational efforts of unions. 

Senator Purret.. Let us explore that a bit. 

You do educational work in the union with the business agents and 
bargaining agents, and you help to educate those men as to the most 
effective procedure that they can use legally. 

Mr. Lirrman. Right, sir. 

Senator Purtre... Do you object to that? 

Mr. Lippman. My purpose is to effectively organize the employees. 
I believe that to be the national policy. But when the purpose of the 
employer is to effectively combat organization, I do not think then 
that he works within national policy, because then he becomes a 
partisan in the dispute. He is fighting organization. And I do not 
think that that is consistent with national policy, his fighting the 
efforts of his employees to organize. 

Senator Purreri. Well, you do not deny him the right to freely 
express himself within the law. 

Mr. Lipeman. That is right, sir. But I am pointing out that actu- 
ally what he is doing is fighting organization. And I do not know 
how you could word the thing, and for that reason I do not make any 
recommendations, because I do not know at what point I would begin 
infringing on free speech, and I do not want to do that. But if we 
could have some amendment which would draw a distinction between 
an employer who makes a talk of a canned nature with the purpose 
involved to combat organization, and true free speech, I would draw 
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it distinction, where the purpose is to combat the organization of 

- employees, on the one hand, and where, on the other hand, the 

esire to express himself. I think it would be difficult to draw the 

e for a matter of practice, and for that reason I do not make the 

ommencdation. 

ator Purre.n. I might say that the very thing you say you find 

‘iffcult in writing these amendments faces this committee. We find 

very difficult, too, to write these amendments, to meet these various 

reumstances, let me assure you. And therefore, where you do have 

suggestions as to the wording of an amendment, to meet your 

ific condition, within the law, we would like to have it. We need 
the help we can get. 

Mr. Lippman. Yes, sir. Thank you. I understand that. 

When an employer calls his employees together in the store, during 

orking hours, prior to a pending electfon, in order to inform them 
of his hostility to the union, the employer is not merely exercising his 

ght to freedom of speech, but is using his superior economic power 

» coerce the employees to listen to his arguments. Although no-pres- 

re might be outwardly exercised, only the most stouthearted em- 
ployee will refuse to join this assembly and incur the displeasure of 
the employer. But despite the fact that the employer, in these in- 
stances, transgresses his right of freedom of speech and oversteps legiti- 
mate boundaries—for forcing a person to listen to one’s argument is not 
freedom of speech but “savors of intimidation” (Chief Justice Taft’s 
words in the 77#-City case, 237 U. S. 184)—the Board nevertheless 
exercises remarkable restraint in dealing with these fact situations 

| provides merely that the employer give the same opportunity to 

e union as he claims and takes for himself. That is Bonwit Teller. 
Phat is obviously the least which can be demanded of him. 

\lthough such an address on the part of the union will take place 

ompany property, during working time, there is no requirement 
yy the Board that the employees must attend such a meeting. Those 
who wish to attend may do so; those who do not wish to attend may 
tay away; contrary to the case where the employer calls the meeting 

d obtains employee attendance by his very authority and economic 
power. 

The contention that the union should address the employees some- 

here else, and not on company property, does not hold water. The 
establishment is the place where the employees are found together 
ind the employer has previously taken advantage of this situation. 
o quality requires that the union be given the same opportunity ; other- 

vise by reason of the economic power of the employer, the balance 
will turn in his favor. 

The opposition of some employers to the Bonwit-Teller doctrine is 
based on a desire to capitalize on their position as employers and to 
limit the union in their opportunity for adequate reply. These em- 
se vers seek freedom of speech but are reluctant to extend it to those 

ho desire to answer them. 

On behalf of the organization that I represent, I wish to express 
gratitude for the opportunity given me to appear before this com- 
mittee, 

T hope I have not gone too much beyond my time. 

Senator Purreti. Mr. Lippman, we have welcomed you here, and 
we are thankful for your appearance, and your statement will be sup- 
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plied to all of my colleagues who are not here this afternoon, and | 


can assure you it will be given weight in their consideration and their 


deliberations. 
Thank you very much for coming here. 
Mr. Lippman. Thank you, sir. 
Senator Purre.t.. We will now recess until 10 a. m., tomorrow, at 


which time we will meet in room 318 in the Senate Office Building, 


and we will have additional representatives of the CIO who will ap 
pear as witnesses. 
We stand in recess until tomorrow. 


(Whereupon, at 3:48 p. m., the hearing was recessed until 10 a. m., 


Thursday, April 23, 1953.) 
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THURSDAY, APRIL 23, 1953 


Unirep States SENATE, 
Com™urrer on Lapor anp Pustic Wenrare, 
Washington, D.C. 

The committee met at 10 a. m., pursuant to recess, in room 318, 
Senate Office Building, Senator Barry Goldwater presiding. 

Present : Senators Goldwater (presiding), Purtell, and Neely. 

Senator GotpwaTrer. The meeting of the Labor and Public Welfare 
Committee will come to order. 

We have a witness this morning who is not on the schedule, but I 
believe we have sufficient time to allow him to present a prepared 
statement. 

Mr. Frank Hoffmann, legislative representative of the United 
Steelworkers. 


TESTIMONY OF FRANK N. HOFFMAN, LEGISLATIVE REPRESENTA- 
TIVE, UNITED STEELWORKERS OF AMERICA 


Mr. Horrman. Mr. Chairman, my name is Frank Hoffmann. Iam 
the legislative representative of the United Steelworkers of America, 

I should like to ask the permission of the committee to insert into the 
record a statement by Mr. David J. McDonald, president of the United 
Steelworkers of America, in connection with your consideration of the 
Labor-Management Relations Act of 1947. Mr. McDonald has asked 
me to state that he would have liked to have appeared personally to 
testify before this committee. We are following this procedure, how- 
ever, instead, in order not to consume too much of the committee’s 
time, in view of the committee’s limited schedule. 

If the committee desires any further information from this union, 
Mr. MeDonald has instructed me to say that we shall be glad to fur- 
nish any such information upon request. 

Senator Gorpwarer. Is there any objection to that? 

It will be perfectly all right to submit that at any time that you 
have it finished. 

Mr. Horrmany. It is available and you have it before you, Senator. 

Senator Gotpwater. We will include the statement of David J. 
McDonald, president of the United Steelworkers of America, in the 
recor d. 

Do you have anything else to say, sir? 

Mr. Horrmany. That is all, sir. 

Senator Gorpwater. Thank you very much for coming up. 

Mr. Horrmann. Thank you. 
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(The statement referred to of David J. McDonald is as follows :) 


STATEMENT OF Davin J. MCDONALD, PRESIDENT, UNITED STEELWORKERS OF AMERICA 


My name is David J. McDonald. I ama member of the United Steelworkers of 

America, an organization with which IT have been associated since its inception 
“in 1936 as the Steel Workers Organizing Committee. Recently, I became 

president of the United Steelworkers of America. As a member and an officer 
of this union, I appreciate the opportunity of presenting some material which 
I hope will be of assistance to the committee in its efforts to improve present 
legislation dealing with collective bargaining. What I say here I do so as a 
representative of the United Steelworkers of America. It is not my intention 
to make any representations concerning any other organization. Representatives 
of other unions have already given this committee their views concerning the 
Labor-Management Relations Act of 1947. 

I should like to preface my comments by referring to certain remarks which 
the chairman of the House Committee on Education and Labor made when it 
began its hearings on February 10, 1953: 

“I believe that certain fundamental ideas and principles should guide us as 
we consider any law dealing with labor-management relations. It should be as 
simple, clear, and concise as it is humanly possible to make it. The rights of 
the public, the wage earner, the employer, and the union must be protected, 
blended and balanced as well as is humanly possible in any law. Responsibilities 
must go hand in hand with rights and privileges. And last, but by no means 
least, interference by the Federal Government and its agencies in the relations 
with labor and management should be kept to a minimum 

“We are considering human relations, and I believe we all understand that 
laws alone will not provide an answer. Also, we realize that our search for 
some reasonable solution is complicated by the desire and the need to steer 
a delicate course between authoritative action of Government, and the free 
action of individuals, : 

“T pray most earnestly that we may have the wisdom, the patience, and the 
vision to develop procedures which not only will be effective, but which will 
also be in accord with the principles of our American Republic.” 

In these few words, the chairman has set forth as fine a set of principles as 
I have heard concerning collective-bargaining legislation; and I shall do my 
best to meet the standards he has set. My testimony today is divided into two 
parts: 

1. A correction of the record concerning the United Steelworkers of America. 
There are two major reasons for my desiring to refute certain allegations made 
concerning this union. In the first place, I feel it is my obligation to my fellow 
members and officers of the union. In the second, I feel it is my obligation to the 
members of this committee. 

2. A discussion of certain sections of the Labor-Management Relations Act 
of 1947. This discussion will be confined to some of the more important sections 
affecting the United Steelworkers of America and will not be a detailed analysis 

of all the sections with which we might agree or disagree. 


COMPARATIVE ECONOMIC STRENGTH OF THE UNION AND THE BASIC STEEL INDUSTRY 


As to the first phase of my statement, I should like to begin by setting forth 
the economic framework within which this union and the employers in the basic 
steel industry deal with each other. The union has been publishing semiannual 
audit reports since 1942, the latest one available being for the period ending 
June 30,1952. (A similar public report for the period ending December 31, 1952, 
will be published within a few days). According to this audit, as of June 30, 
1952, we had a total membership of approximately 1,100,000. We then had 
more than 2,200 local unions. (This number has now increased to about 2,400). 
Our net worth was $10,394,599.58. This was slightly less than $10 per member. 

These figures show that the United Steelworkers of America is neither the 
largest nor the smallest union in the country. Neither is it the richest nor the 
poorest union. For unions, it is, however, comparatively healthy. I am sure 
that the members of this committee do not object to a healthy union. 

Our economic status can be better appreciated if we compare it with that 
of the basic steel industry. Below is a comparison of certain relevant figures 
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taken from the last annual report of the United States Steel Corp. and the last 
two audits of the union, the latest figures for both parties: 


of U.8. Steel Corp 
on vear ending 
Dee. 31, 1952 
ue $3, 137, 397, 336 
fit 143, 687, 746 
ed income 40, 138, 801 
vy ends 103, 548, 945 
orth 2, 136, 117, 645 
‘ 
he , 
The above figures show that in a single year this one 
' : ome was more than 40 times that of the union. 
t ' 2900 times that of the union. 
extra dividend of $8,703,250, which was more than tl 
is nion at the end of that year ($7,905,022). 
U. S. Steel’s net worth increased by some $440.8 millior 
vt reased by about $9.9 million, a ratio of approximately 45 
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Its net worth was more than 
In 1948, the United States Steel Corp. declared 
worth 
Over a comparative 10-year period, 
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union’s 


If a comparison is made between the union and the basic steel industry as a 
This is shown 


the table below which contains industry figures from the 1951 Annual Statis- 
al Report of the American Iron and Steel Institute (the latest industry figures 
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It is apparent from these comparisons that this union, although healthy, is 
no economic position to coerce the United States Steel Corp., let alone the 


ndustry as a whole. 


vou 


We cite these figures solely for the purpose of placing a proper picture before 
We are not crying about the fact that we have that much less money; 


and we are not seeking special legislation to compensate for our economic dis- 


iivantage, 
treat both sides equitably under the circumstances. 


HISTORY OF LABOR-MANAGEMENT RELATIONS IN THE BASIC 


STEEI 


We are quite willing to take our chances under a law that will 


INDUSTRY 


This committee has heard many references to so-called industrywide bargain- 


ills, 


illeged to have played in bringing these into being. 


industrywide uniformity of agreements, and the role which unions are 
These discussions have 


contained incorrect observations concerning the United Steelworkers of America. 


I should like to set the record straight. 


First, this union does not engage in any industrywide collective bargaining 


vith the basic steel industry. 


Second, long before the birth of this union, employers in the basic steel indus- 
try had themselves established the present basic pattern of wage movements. 


\ttached to this statement is evidence of this fact. 
Appendix A contains the unanimous findings of the “1 
1942. That panel consisted of Mr. Arthur 8. 


ittle steel” 


panel 
Myer, chairman, Mr. Cyrus §8. 


in 


‘hing, representing industry ; and Mr. Richard Frankensteen representing labor. 
That report shows a uniform movement of the common labor rate in the steel 


industry since 1922, 





as well as other uniform wage developments since 1931. 
Since the Steel Workers Organizing Committee did not begin to get a real foot- 
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hold in the industry until 1937, this pattern obviously preceded the union and 
Was established by the actions of the employers themselves. 

Appendix B contains material from a study by Dr. John T. Dunlop, professor 
of economics at Harvard University. This material was presented at a con 
ference held May 14, 1948, at the University of Pennsylvania. I should like to 
quote some of the findings in this report: 

“These findings of fact in turn suggest two conclusions. (a) Uniform timing 
and amounts of wage changes among these companies and localities antedates 
effective unionization of the basic steel industry. Industrywide uniformity of 
wage changes cannot be ascribed to the union. The union certainly accepted 
the established institution. 

The steel case is a critical test for those who oppose or favor industrywide 
bargaining If the practice antedates the union, it cannot be eliminated by 
placing restrictions on the union. But why did it develop? How is it to be 
explained? Industrywide wage setting in basic steel is derived from the char- 
acteristics of the industry—the location of plants, the size of plants, the nature 
of product competition, and pricing practices. Industrywide wage setting is 
not an arbitrary imposition or accident; it follows from these features of the 
life of the industry.” 

Appendix C consists of excerpts from the opinion of the National War Labor 
Board in a case involving this union and various subsidiaries of the United 
States Steel Corp. in 1942. I should like to call your attention to certain por- 
tions of this opinion. 

“When we come to examine the contracts between these steel corporation 
subsidiaries and the united steelworkers in the light of their purpose and history, 
we find that the companies’ refusal of the retroactive wage adjustment is based 
on a matter of form, not of substance. For nearly a quarter of a century it has 
been the invariable custom for all the employers in this industry to put any 
changes in wage rates into effect simultaneously. The reason for that established 
policy is intertwined with the whole price structure of the industry.” 

“There can be no reasonable doubt about the applicability of the $.055 per 
hour wage increase specified in the Little Steel cases to the plants of the United 
States Steel Corp. involved in this case. In view of the long and voluntarily 
established policy under which uniform wage adjustments have been made by 
all plants in the basic steel industry, it would be quite unthinkable for the 

soard now to specify a different rate of wage increases for the subject com- 
panies as compared with the Little Steel concerns. Such an unstabilizing 
action could not properly be contemplated under established practices and 
certainly not under the national program for the stabilization of wages,” 

(It is interesting to note that while the industry members of the Board dis- 
sented on the-matter of retroactivity in this case because of the manner in 
which we proceeded to terminate our contracts, they apparently did not dis- 
agree either with the amount of the increase or that part of the opinion dealing 
with the history of wages in the basic steel industry.) 

In addition, Mr. George Seltzer made a study of wage movements in the basic 
steel industry from 19183 to 1932. This study, Pattern Bargaining and the 
United Steelworkers, was conducted at the University of Chicago and financed 
by a grant from the Rockefeller Foundation. Mr. Seltzer reached the following 
conclusion : 

“It seems clear that the USA-CIO did not initiate uniformity of wage behavior 
in the basic-steel industry. This uniformity is rooted in the product and labor 
market structure of the industry. 

“The synchronization of the wage behavior of basic-steel firms is in part a 
reflection of the larger business strategy prevailing in the industry.” 

These studies should make it apparent that long before the advent of the 
union, the employers themselves had voluntarily established a pattern of uni- 
form wage movements in the basic steel industry which they felt best met the 
facts of life in their industry. This pattern was inherited by the union; not 
initiated by it. 

Our own recent experiences in negotiations show that the individual em- 
ployers in basic steel continue to adhere to this pattern which they had 
established. 

In 1948, the union exercised its rights under the wage reopening clauses in 
various collective bargaining agreements in basic steel. Collective bargaining 
sessions were held separately with these steel producers. These contracts pro- 
vided, for the most part, that if no agreements were reached after a specified 
period of bargaining, the existing agreements would remain in effect until 
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| 30, 1949. The union did not have the right to strike in 1948. We received 
offer of a wage increase from U. S. Steel. Therefore, as of April 30, 1948, 
were bound by the existing contract until April 30, 1949. We had the same 
of success in our negotiations with other steel producers. In accordance 
our contractual commitments, we continued at work. 
Some 2144 months later, following wage increases in other major industries, 
e union and U, 8. Steel agreed upon a wage increase averaging 13 cents per 
, effective July 16, 1948. Despite the fact that the union likewise could not 
rike any other basic steel producer for a comparable increase, virtually all 
f the union’s membership in basic steel in this country received the same increase, 
hich was, in almost all cases, effective on the same date as the increase in 
S. Steel. In view of our no-strike commitment, surely something other than 
e union was responsible for this similarity of action. 
We had a similar experience in 1950. Our contracts with U. S. Steel and most 
el companies had an expiration date of December 31, 1950. The union and 
S. Steel agreed upon a wage increase averaging 16 cents per hour, effective 
December 1, 1950, although our existing agreement did not expire until December 
Significantly, virtually all other basic steel employers adopted the same 
rease and effective date as U. S. Steel, despite the fact that the union could 
ontractually compel the employers to grant an increase prior to the expira- 
n dates of these contracts—December 31, 1950. 
These facts shonld correct the record as to some of the history of lahbor-man- 
ement relations in the basic steel industry and the roles played by the union and 
employers. 


HE UNION’S COLLECTIVE BARGAINING PROCEDURES IN THE BASIC STEEL INDUSTRY 


It has been alleged that Mr. Fairless and the late Mr. Murray, in effect, wrote 

contracts for all steelworkers 

It is not my intention to discuss the role that Mr. Fairless plays in the basic 
steel industry. That subject properly belongs to Mr. Fairless or any spokesman 
e may select. I do know that such allegations are incorrect as to Mr. Murray. 

I have already referred to appendix A and appendix C of this statement, deal- 

g with developments in 1942. The initial wage determination in that year 
resulted from the “little steel” case, which involved the following basic steel 
ompanies: Bethlehem Steel Co., Republic Steel Corp., Youngstown Sheet & 
lube Co., and Inland Steel Co. Settlement of the wage issue at U. S. Steel 
weurred later, as shown in appendix C. Obviously, Mr. Murray did not sit 
lown with Mr. Fairless in 1942 and settle matters for the basic steel industry. 

In 1949, there was a dispute with employers in the basic steel industry be- 
cause the employers refused to accept the recommendations of a Presidential 
hoard regarding pensions and insurance. The first settlement of the dispute 

curred between the Bethlehem Steel Co. and the union. The dispute with 
U. S. Steel was not settled until later: and this settlement could not, therefore, 
be considered as having been the contract for the industry. Obviously, in 1949, 
Mr. Murray and Mr. Fairless did not sit down and write the contract for all 
steelworkers. 

Finally, let us look at what transpired in 1952. 

First, according to the magazine Steel for June 9, 1952, companies whose ca- 
pacities totaled over 14 million tons annually were not affected by the termina- 
tion of operations. Companies whose capacities totalled some 8,377,600 tons 
innually did not have collective-bargaining agreements with this union. Com- 
panies whose capacities totalled some 6,154,610 tons annually had collective- 
bargaining agreements with the union, but were not affected because their con- 
tracts had not expired, or because settlements had already been reached, or 
ecause extension agreements had been signed. Obviously, Mr. Murray and Mr. 
Fairless did not settle matters for these companies or for these steelworkers. 

Second, with regard to companies involved in the 1952 dispute, it is true that 
Mr. Murray and Mr. Fairless met at the White House on July 24, and an an- 

uuncement was made of a settlement. What is not generally known, however, 
is that Mr, Fairless did not agree on any settlement with Mr. Murray until 
Mr. Fairless had consulted with representatives of five other steel companies and 
eceived their approval. 

The initial step in settling these disputes was a memorandum signed in Wash- 
ngton on July 24, 1952, from which TI should like to quote: 

“Bethlehem Steel Co., Inland Steel Co., Jones & Laughlin Steel Corp., Re- 
publie Steel Corp., U. S. Steel Co., and the Youngstown Sheet & Tube Co. have 
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agreed with United Steelworkers of America, CIO, on the following items in 
respect of the hourly paid production and maintenance employees of such com- 
panies in the units represented by the union at the steel producing plants of 
such companies: * * *” 

“Bach company and the union will complete negotiations as to all other con- 
tract provisions and as to the detailed application of the above items. * * *” 
[Italic supplied.] 

It will be noted that even this preliminary memorandum, which, by its terms, 
left the bulk of negotiating problems unsettled, was not an agreement between 
Mr. Fairless and Mr. Murray alone. Many of these negotiating problems were 
regarded by the parties to be of greater significance than the issues settled in 
the memorandum. 

After this initial memorandum of agreement with these companies, separate 
union negotiating committees met with individual basic steel producers in an 
attempt to consummate separate collective bargaining agreements with the 
various companies. The first major agreement was between the Inland Steel 
Co. and the union. Prior to the time that the union and U. 8S. Steel reached 
agreement, contracts had already been negotiated with the following basic steel 
companies, among Others: Inland Steel Co., Bethlehem Steel Co., Youngstown 
Sheet & Tube Co., Pittsburgh Steel Co., Jones & Laughlin Steel Corp., Republic 
Steel Corp. It is obvious that Mr. Fairless and Mr. Murray could not have 
written the contracts for these steelworkers or steel companies, since there 
had as yet been no contract with U. 8S. Steel. 

Furthermore, there were a number of collective-bargaining agreements nego- 
tiated with basic steel companies after the U. S. Steel agreement. Among these 
companies were the Allegheny-Ludlum Steel Corp. and the Timken Roller Bear- 
ing Co. A review of the contracts with these two companies will show that 
they differ materially from the U. S. Steel agreement. 

Thus, procedurally, Mr. Murray could not have written a contract for the 
steel industry with Mr. Fairless. Substantively, as the contracts show, Mr. 
Murray did not. 

In this connection, I should like again to refer to Mr. Seltzer’s study, Pattern 
Bargaining and the United Steelworkers, which I have already mentioned. Some 
of the conclusions are pertinent here. 

“It is significant that even in periods of full employment the union has not 
used the key bargain as an inflexible standard. It has continuously shown 
concern for the survival of small or obsolete units. * * * 

“Although pattern bargaining has been attacked as a form of ‘labor monopoly’ 
and as a cause of serious economie dislocation, the record in the case of the 
best-known practitioner of pattern bargaining, the United Steelworkers of 
America, does not seem to support the charges. The anticipated effects on 
marginal firms have been avoided by the willingness of the union to modify 
and adapt its policies to fit special circumstances. The supposedly unbridled 
power of the union has been checked by forces which the union’s critics under- 
rate. It is the USA-CIO’s concern for preserving the jobs of its members which, 
more than any other factor, explains why the fears created by pattern bargain- 
ing are unjustified.” 

These facts should make it clear that Mr. Murray did not join with Mr, Fairless 
in writing the contracts for all steelworkers. 

I hope that I have been able to correct the record with respect to some of 
the worst errors concerning the United Steelworkers of Ameriea and its role 
in collective bargaining in the basic steel industry. There are other points to 
which I might address myself on this score, but I shall not do so in order to 
avoid unduly burdening the record. 

At this point I should like to address myself to some aspects of the act itself 
as the union views it. I do not propose to duplicate the comments which al- 
ready have been presented to you. It is my hope to confine myself to a few of the 
sections. In doing so, I am sure you will appreciate that my failure to comment 
on other sections of the act does not constitute an endorsement of those 
provisions. 

DISRUPTION OF ESTABLISHED BARGAINING UNITS 


The first section in order of appearance in the act with which I wish to deal 
is 9 (b) (2), dealing with the craft unit issue. Under 9 (b) (2) the Board shall 
not, “decide that any craft unit is inappropriate for such purposes on the 
ground that a different unit has been established by a prior Board determination, 
unless a majority of the employees in the proposed craft unit vote against sepa- 
rate representation.” 
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\t the outset, in dealing with this provision of the act, I should like to make 
clear that we have no desire to cast any reflections on craft unions. Craft 
ons have been in existence for years. They have a well established and 

e honored functional field. We have no desire whatsoever to invade that 
d and would strongly object even to the idea of legislation which might pos- 

y open craft unions to invasion in their legitimate field by industrial unions, 
On the other hand, we think it is equally true that there are certain fields in 
hich craft unionism is impractical; and we believe it discriminatory to give 
ift unions the unfettered legal right repeatedly to invade such fields even 

ugh there s a prior decision of the Board to the contrary. Under the act, 
s above quoted, the existing union and the employer have no assurance that 
hey will not have to go through the identical issue year in and year out. In 
s 16th annual report, for the fiscal year ending June 30, 1951, the Board has 

its interpretation of the foregoing provision of the act. According to the 
ird’s 16th annual report, not only will the Board carve out traditional crafts 

h as electricians, machinists, ete., but also: 

in addition, the Board will grant separate bargaining units to employees in 
rtain types of work which have come to be traditionally regarded as similar to 

afts even though not requiring craft skills. * * * 

“In dealing with requests for separate craft representation, the Board has 
repeatedly said that it is not precluded from approving a craft unit because past 
bargaining for the craft on a broader basis has been successful, or because the 
Board found a broader unit appropriate in an earlier decision.” 

Here the Board flatly states that, in view of this provision, it will do certain 
hings, despite the fact that the contrary had been either successful or has been 

propriately adjudicated hitherto. Successful collective bargaining between 

| involved is sufficiently difficult; its attainment has received the attention of 

ountless individuals, and rightfully so; yet, under this provision, the Board 

els it is compelled to proceed in a direction that has no necessary connection 

ith such an objective. Nothing could contribute more to industrial strife. If 

Board has erred in its interpretation of this provision, the Board shou!d be 

so informed or the Act clarified. If not, then the act is assisting in creating 
ndustrial strife. 

In this connection I should like to call your attention to the paragraphs quoted 
from the Board’s report. In the first paragraph, tradition seems to be virtually 
ontrolling if it favors carving out units. In the second paragraph, on the other 
hand, tradition and Board precedent are disregarded in the case of the broader 
inits found under industrial unionism. 

We believe that industrial peace and successful collective bargaining require 
the elimination of such a discriminatory invitation to chaos as is contained in 
9 (b) (2). We feel that once the Board has decided this issue in a given case, 
both the employer and the existing union are entitled to some assurance of sta- 
jility with regard to recognition. We further feel that where there is a history 
of successful collective bargaining on a broader basis, or a type of industry 

which multiple unionism would be impracticable, the Board should be required 
to give strong consideration to the preservation of the status quo in the interest 

industrial peace. We believe that our position is a constructive one which 
reats both industrial unions and craft unions, as well as the employers, fairly 
and equitably. 


THE FILING OF FINANCIAL AND OTHER DATA BY UNIONS 


Next I should like to discuss the data which we must file under 9 (f) and (¢g) 
order to enable us to receive the benefits of the Act. Our international union 
nd each local union (about 2,400 at present) must do the following: 
A. Supply the Secretary of Labor with the following general information and 
eep this information current: 
1. Name and address of principal place of business. 
2. Method of selecting officers and agents. 
3. Initiation fees. 
Regular dues. 
5. Procedure for qualifying for, or restrictions on, membership. 
6. Procedure for election of officers and stewards. 
Procedure for calling regular and special meetings. 
8. Procedure for levying assessments. 
9. Procedure for imposing fines. 
10, Procedure for authorizing bargaining demands. 
11. Procedure for ratifying contract terms. 
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12. Procedure for authorizing strikes. 

13. Procedure for authorizing disbursement of union funds. 

14. Procedure for auditing union financial transactions. 

15. Procedure for participating in insurance or other benefit plans. 

16. Procedure for expelling members and the grounds therefor. 

B. File annually with the Secretary of Labor the following financial informa 
tion: 

1. Names, titles, compensation, and allowances of the three principal of 
ficers and any other officers or agents receiving aggregate compensation and 
allowances exceeding $5,000 for the preceding year and the actual amounts 
received. 

2. Receipts of any kind and their sources. 

3. Total assets and liabilities as of the end of the last fiscal year. 

4. Disbursements during such fiscal year, including the purposes for 
which made. 

C. Supply annually the following financial information to our members: 

1. Receipts of any kind and their sources. 

2. Total assets and liabilities as of the end of the last fiscal year. 

3. Disbursements during such fiscal year, including the purposes for which 
made. 

The employers in the steel industry, on the other hand, do not have to file any 
of the above information to entitle them to the benefits of the act. 

Our objection to these provisions does not stem from any desire for secrecy 
concerning our affairs. Copies of our constitution are distributed to our members 
and are available to the public upon request. Since 1942, years before the act, 
we have had semiannual audits of our financial affairs. They will continue to 
be made whether or not required by any statute. These andits are made hy 
Main & Co., a well-known firm of certified public accountants. The reports are 
at least as detailed as the financial reports of companies in the basic steel in- 
dustry. In addition to providing our local unions with printed copies of these 
audit reports, and publishing a summary in Steel Labor, the union’s newspaper 
sent to each member, we have voluntarily sent copies to libraries, colleges, re 
search institutions, newspapers, public officials, and other groups interested in 
such matters. They are available to the public upon request. 

We do object to these provisions for three major reasons: 

1. They are discriminatory. We must supply the Secretary of Labor with 
complete information concerning the internal affairs of the union. No employer 
is required to do so. We must file, in effect, annual profit and loss and balance 
sheet statements for each local union and the international union. This is the 
same as requiring each employer in the basic steel industry to supply similar 
information for each plant. The stockholders in the steel industry do not re- 
ceive such detailed information. I can well imagine the outcry which would be 
raised by employers in the basic steel industry if the law required them to supply 
such plant-by-plant information to the Secretary of Labor and to each of its 
stockholders. 

2. Most of these reports contribute nothing to industrial peace or the welfare 
of our members. I cannot see what contributions to these ends are made by 
the reports which are filed with the Secretary of Labor. If I am not mistaken, 
these reports are simply filed by the union, buried by the Department of Labor, 
and then forgotten by everybody. 

3. These reports result in our being buried under an avalanche of paper work. 
We have almost 900 staff representatives and 2,400 local unions. To insure com- 
pliance and accuracy in our reports, we must annually mail 3,300 notices of the 
requirements of the law, 3,300 copies of instructions on filling out these reports, 
2,400 copies of form 44700 of the Bureau of Labor Standards. The copies of 
form 44700 are returned to us by the 2,400 local unions, checked by us for ac 
curacy, and then mailed to the Bureau of Labor Standards. We then receive 
2,400 copies of compliance cards from the Bureau of Labor Standards, which 
we mail to the respective local unions. The 2,400 local unions file these com- 
pliance cards with the National Labor Relations Board. The National Labor 
Relations Board then sends each of our 2,400 local unions a letter acknowledging 
receipt of these cards and advising them that they are in compliance under ° 
(f) and (g). 

We believe that we should be relieved of this tremendous burden of wholly 
gnnecessary paperwork, particularly since employers have no similar require 
ments imposed upon them by the act. 
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NON-COMMUNIST AFFIDAVITS 


Section 9 (h) calls for filing of the so-called non-Communist affidavits. You 
ave already heard considerable testimony as to the effectiveness or ineffective- 
ess of this provision. I do not wish to cover the same ground here today. 

Insofar as this union is concerned, this provision is meaningless with regard 

the elimination of Communists from office. Article III, section 4, of our 
nstitution provides as follows: 

No member shall be eligible for nomination or election or appointment to, or 
to hold any office, or position, or to serve on any committee in the internatinal 
inion or a local union or to serve as a delegate therefrom who is a member, 
onsistent supporter, or who actively participates in the activities of the Com- 
nist Party, Ku Klux Klan, or of any Fascist, totalitarian, or other subversive 
ganization which opposes the democratic principles to which the United States 

d Canada and our union are dedicated.” 

Chat provision has been rigorously enforced since its original adoption. We 
ave no Communist problem to which 9 (h) can coneeivably address itself. 

Despite this fact, we must go through the same kind of paperwork which I 
ave mentioned in connection with 9 (f) and (g) to protect ourselves under 
he act. Thus, there are 2,400 copies of form 1080 which must be filed with the 
National Labor Relations Board, stating the offices in the union, the names of 
he officers, and the expiration dates for their terms of office. Each of our local 

unions has 11 officers.. Each officer must sign form 1081, the non-Communist 
iffidavit. That means over 26,000 affidavits annually. I might add that there 
s a turnover of about 175 local union officers per week in our union. Their suc- 
essors must file these affidavits immediately if we are to remain in compliance. 

You can appreciate that paperwork under 9 (f), (g) and (h), therefore, has 

become almost a continuous operation in our union without contributing any- 
thing to the welfare of our country, to industrial peace in the basic steel industry, 
to the elimination of Communists from leadership, or to the welfare of our 
embers, 


NATIONAL EMERGENCY DISPUTES 


i Sections 206-210 deal with the procedure to be followed in the event of a dis 

pute of a national emergency nature. In substance, these sections provide for 
he following: 

i 1. A board of inquiry without power to make recommendations. 

2. Presidential authority to seek an 80-day injunction. 

3. Federal Mediation and Conciliation Service participation to attempt to 
secure a settlement. 

+. Employees’ ballot on the employer's last offer. 

5, Report to Congress if no settlement has been reached. 

In beginning my discussion of the problem of national emergency disputes, I 
should refer to certain remarks made by Congressman Miller from Kansas when 
the hearings of the House committee began on February 10, 1953: 

“It has been intimated, for instance, that our labor leaders had the power to 
stop industry throughout the length and breadth of the country just by edict. I 
do not know whether they have been given that much power by their membership 

r not. I really do not know. But this I know, that the labor leaders have 
hildren like the industrialists have children, and the laboring men have children 
and they should be as much interested in the welfare of this country as the men 
who employ them. I cannot see where there is any reason why we should fear 
heir leadership or their power any more than we can fear the leadership and 
the power of industry. 

“Tt was brought up, for instance, that there were times when labor was holding 
up production in time of war. It was not brought up that industry sat back 
and would not turn a wheel until they had their 10-percent profit on everything 
they handled. I would like to see this thing carried on in the spirit that labor 
and industry are equal partners in this and will get equal consideration.” 

I should like to express my appreciation to Congressman Miller for his keen 
observations in this regard. 

We, in the United Steelworkers of America, are vitally interested in the 
problems covered in these sections and the procedure for their avoidance or 
settlement—first, as citizens of this country; and, second, as members of this 
union. We do not lightly engage in strikes. We are aware of the consequences 
to all concerned—to our Nation, to our members and their families, and to the 
employers. <A cessation of operations affects our members more intimately and 
deeply than it does either the employer or the stockholders. (Incidentally, 
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this union has adopted the policy that no officer or representative is to receive 
pay during a major dispute. That policy was carried out in 1946, 1949, and 
1952.) 

There have been three major disputes in the basic steel industry since we 
secured recognition from most of the employers in the industry: 1946, 1949, and 
1952. I shall discuss the facts in detail later. At this point, I should like to 
state that in each case we postponed our strikes when so requested by the Gov- 
ernment. In each case, we accepted governmental proposals for settlement of 
the dispute, despite the extent to which these proposals denied what we con- 
sidered reasonable requests for improvements in working conditions. 

The 1946 dispute involved wages alone. Most of our agreements in basic 
steel permitted opening the contracts on wages if the wage stabilization policy 
changed during the life of these agreements. The wage stabilization policy 
changed as of August 18, 1945. We presented our wage proposals to .U. S. Steel 
on October 11, 1945, This company and other steel companies rejected our 
proposals. The union’s wage policy committee set January 14, 1946, as the date 
for termination of work. At the President’s request, we had additional meet- 
ings with representatives of U. S. Steel, which apparently was acting as the 
spokesman for the industry. At the request of the Government, there was a 
meeting in Washington on January 12, 1946. We thought we reached agree 
ment on wages and postponed our strike an additional week to enable the repre- 
sentatives of U. 8S. Steel to secure approval of the proposed settlement from other 
employers in the steel industry. This did not come about. On January 17, 
1946, the President, with the approval of an all-public board he had appointed 
in this instance, recommended that the dispute be settled on the basis of an 
1814 cents per hour increase. This was the first general wage increase in basic 
steel since we entered the war, except for the 51% cents per hour granted under 
the Little Steel formula in 1942. The union accepted the recommendation. The 
employers in basic steel rejected it, holding out first for a price increase beyond 
that permissible under the price control act. 

In this case, we were actually the victims of a dispute between the Govern- 
ment and the basic steel industry as to the matter of a price increase, Until 
the industry was given what it wanted in the matter of prices, it would not 
budge. The amount of the wage increase was really a secondary matter to the 
industry. When it won its price victory, its opposition to the recommended 
wage increase vanished. 

In 1949, the negotiations invelved wages, pensions, and insurance. Our con- 
tracts were opened and negotiations began with most companies in the middle 
of June 1949. Our members were free to strike under the contracts on July 
16, 1949. Negotiations with the various companies were unsuccessful. Vir- 
tually every company refused even to discuss pensions. At the request of Mr. 
Cyrus 8. Ching, Director of the Federal Mediation and Conciliation Service, the 
union met with him and representatives of the major steel producers in Wash- 
ington on July 11, 1949. Mr. Ching’s mediation efforts were unsuccessful. 

On July 12, the President wired the parties that he was appointing a board of 
3 public members to inquire into the issues and requested a continuation of 
operations for 60 days beyond July 16, the strike date. The union agreed to 
comply on July 13. Representatives of steel companies, however, displayed a 
reluctance to appear before this board: and it took another telegram on behalf 
of the President to secure their compliance. This all-public board issued its 
recommendations on September 10, 1949. In order to permit further collective 
bargaining, the nnion, at the request of the President, postponed the strike date 
to September 25 and then to October 1, 

The board’s report denied the union's request for a wage increase. It made 
certain recommendations as to pensions and insurance. In the national interest, 
the union accepted the board’s recommendations, although it was difficult to 
accept the rejection of a requested wage increase justified by the facts. Repre 
sentatives of the steel companies, of course, accepted the recommendation on 
wages, but rejected the others. Operations ceased in most steel plants around 
October 1. 

Here the union accepted the President’s recommendation that the dispute 
be handled by an all-public board; it postponed the strike three times at the 
President’s request—from July 16 to October 1; and it accepted the recom 
mendations of the board despite the complete rejection of the request for a wage 
increase. 

The 1952 dispute involved a number of issues. Our contracts with most basi: 
steel companies expired on December 31, 1951. At the President’s request, the 
strike was postponed to enable the Wage Stabilization Board to hear the case 
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and make recommendations for a settlement. We accepted the recommenda- 
tions of this tri-partite Board, despite the fact that many of our demands were 

ified substantially, rejected, or returned to the parties for further collective 
bargaining. Most representatives of the steel companies confined their ac- 
eptanece to those portions favorable to them, After the courts overruled the 
seizure, operations terminated in June 2, 1952, some 154 days after our contracts 

id expired. 

Here again, we accepted the President's request that a board settle the dis- 
pute; we postponed the ultimate strike some 154 days at the President’s request— 


far more than could be done under the injunction provision of this act; and we 
epted the recommendations for settlement made by the Board. In addition, 
| we did our best to secure agreements with the individual companies. (As I 


e already mentioned, companies dealing with us and having a total annual 
pacity of over 6,000,000 were not affected by the June 2 stoppage.) Finally, 
the plants which were not operating, we agreed to assist in moving finished 
| semifinished steel critically needed for our defense effor 
In light of this record, no one can fairly say that we have been indifferent 
the welfare of this Nation. In light of this record, we object to the provision 
the act which confines itself in such situations to action against the union and 
mits the employer to do business as usual. We consider the cries for an 
njunetion against the union which arose in 1952 to have been unjustified. (To 
e, as a layman and not a lawyer, such outcries are comparable to a situation 
where, if one man kicked another and the latter made an outcry, he could be 
sted for disturbing the peace while the kicker could not be touched.) 
As a final comment on this general topic of national emergency disputes, I 
uld like to refer to the provision calling for a vote on the employer's last 
ffer. This provision apparently assumes that the management of a corporation 
y speaks for the real owners—the stockholders—while the representatives 
union do not really speak for its owners—the members. His spokesmanship 
f them is unquestioned under the act. Ours is, despite the fact that we are 
ch more responsive to the views of our “owners” than the average manage- 
ent representative. In 1952, for example, our program stemmed from thou- 
sands of resolutions sent to the international office by various local unions. Our 
rogram was formulated after action by our wage policy committee, which has 
130 rank-and-file members from every section of this country. We consulted with 
wage policy committee every step of the way. We called a special con- 
ention in Atlantie City, January 3-4, 1952, to secure further instructions. There 
re 2,414 delegates at this convention. (I doubt that the history of corporate 
terprise in this country will ever show a stockholders’ meeting of similar pro- 
tions.) This special convention endorsed the actions of the officers and the 
ze policy committee. In addition, we made a full report to our regular 
nvention held in Philadelphia, May 13-17, 1952. There were 2,656 delegates 
to this convention. They also approved the position of the union. The dele- 
ites to both of these conventions were elected by members of the local unions. 
! am quite sure that the stockholders in basic industry are not given compara- 
e rights by the management representatives in connection with labor-manage- 
ment disputes. 
It is our feeling, therefore, that this provision of the act should be removed. 


LAWSUITS BETWEEN EMPLOYERS AND UNIONS 


Finally, I should like to comment on section 301, permitting either side to sue 
for breaches of contract, and section 303 permitting the employer to sue for 
images in the event of certain unfair labor practices. 
Section 303 can be discussed briefly. While an employer may sue a union 
damages in the event of certain unfair labor practices by the union, the act 
where provides that a union, under any circumstances, may sue the employer 
r damages it suffered because of his unfair labor practices. We cite this 
merely as indicative of the questionable “neutrality” of the act. 
I should like to discuss section 301 in more detail. We are opposed to the 
oncept| of having differences in labor-management relations dragged into 
court. We seriously doubt that a lawsuit improves relations between the 
parties involved, In this connection, I should like to refer to our collective 
bargaining agreements. In many of our agreements, while an employee_may 
liscuss orally with his foreman any complaints he has, if the complaint is to 
ecome a grievance and discussed further in the grievance procedure, it must, 
81346—53—pt. 4——-7 
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in effect, allege that the company violated the contract. That is particularly 
true if the grievance reaches arbitration. Thus in most cases where the com- 
pany settles a grievance somewhere along the grievance procedure, it is volun- 
tarily admitting that it violated the contract. In virtually every case where 
the arbitrator decides the grievance in favor of the employee, he has found that 
the employer has violated the contract. In the meantime, the union has been 
subjected to a great deal of expense, etc., in the matter. Under section 301, if 
my understanding of it is correct, the employer is automatically subject to 
suit. But we have never invoked section 301 regardless of the damages this 
union may have suffered. It is our firm conviction that invoking section 301 
would contribute nothing to industrial peace, regardless of its legal potentialities. 
Elimination of section 301 would be a great step forward in attaining better 
labor-management relations and industrial peace. 


APPENDIX A 


Statement of the hourly rate increases and decreases for common labor 
in the steel industry, except for Bethlehem, as to which see Bethlehem 
Exhibit L. 


On September 1, 1922, the base rate was raised from 30 cents to 36 cents. 
On April 16, 1923, it was raised to 40 cents. 

On August 16, 1923, it was raised to 44 cents. 

On October 1, 1931, it was reduced to 39 cents. 

On May 16, 1932, it was further reduced to 33 cents. 
On July 16, 1933, it was increased to 42 cents. 

On September 16, 1933, it was increased to 42% cents. 
On April 1, 1934, it was raised to 47 cents. 

On November 16, 1936, it was raised to 52% cents. 

On March 16, 1937, it was raised to 62% cents. 

On April 1, 1941, it was raised to 72% cents. 


When the rates for common labor were increased or decreased, such increases 
or decreases were made general throughout the industry and were applied 
to all categories of employment as follows: 

On October 1, 1931, there was a general 10 percent wage decrease throughout 
the steel industry. 


On May 16, 1932, there was a further general wage decrease of 15 percent. 

On July 16, 1933, a general wage increase of 15 percent was granted. 

On April 1, 1934, a general wage increase of 10 percent was granted. 

On November 16, 1936, another general wage increase of 10 percent was 
granted. 

On March 16, 1937, a general wage increase of 10 cents an hour was granted. 

On April 1, 1941, another general wage increase of 10 cents an hour was granted.’ 


APPENDIX B 


An analysis of the timing of wage-rate changes in the basic steel industry 
provides decisive insight into the nature of many industrywide wage move- 
ments. The exact date and amount of change in the common labor rate for 
yard labor’ was secured for the following companies and localities from the 
earliest dates available: U. 8S. Steel Corp., Pittsburgh rate; Youngstown Sheet 
& Tube Corp., Youngstown, Ohio, rate; Jones & Laughlin Steel Corp., Pitts- 
burgh rate; Inland Steel Corp., Chicago rate; and Bethlehem Steel Corp., Lacka- 
wanna, New York, Bethlehem, Pennsylvania, and Sparrows Point, Md., rates.’ 
These rates apply to widely separated local labor markets, but the companies 
can be considered to be in a fairly homogeneous product market, that is, in 
basic steel. 

A study of these wage series clearly compels at least two findings of fact. 
(a) A high degree of uniformity in timing and amounts of wage changes is 
apparent as early as 1904, is more firmly established by 1910, and is virtually 
invariant since 1915. These are 25 instances of changes in the common labor 
rate since 1915. Incidentally, the Pittsburgh rate moved from $0.15 per hour 
in 1901 to the present $1.09 per hour. (0b) Small differences in the levels of 


1 War Labor Reports, vol. 1, p. 393. 

2 The whole occupational wage-rate structure has tended to move with changes in the 
yard-labor rate. It has not been possible to check this fact in every instance of a change 
in this rate over the 50-year period. 

*It is a pleasure to acknowledge the courtesy and cooperation of executives of these 
companies in providing the wage series. 
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the common labor rate persisted among some of these localities until 1937. 
Since then, the level also has been uniform among the companies and localities 
indicated. 
one findings of fact in turn suggest two conclusions. (a) Uniform timing 
and amounts of wage changes among these companies and localities antedates 
effective unionization of the basic steel industry. Industrywide uniformity of 
wage changes Cannot be ascribed to the union. The union certainly accepted 
the established institution. (b) The growth of an effective union, combined 
with Government policy under the Walsh-Healey Act, produced a uniform rate 
evel among these labor markets over and above uniformity of timing. 

rhe steel case is a critical test for those who oppose or favor industrywide 
bargaining. If the practice antedates the union, it cannot be eliminated by 
placing restrictions on the union. But why did it develop? How is it to be 
explained? Industrywide wage setting in basic steel is derived from the char- 
acteristics of the industry—the location of plants, the size of plants, the nature 
product competition, and pricing practices. Industrywide wage setting is not 
arbitrary imposition or accident; it follows from these features of the life 
the industry. 
In the first place, a part of the explanation for the practice derives from 

bor market influences. The U. S. Steel Corp. has plants in several labor 
markets and for numerous reasons has chosen to pursue a companywide policy. 
In a single locality, steel plants are such large employers of labor that any change 
in rate is certain to be widely noticed, certainly by other basic steel employees. 
These labor market factors indicate that by chain reaction an announced change 
in wage rates would tend to be effective over a number of markets and producers. 

In the second place, a larger share of the explanation must be placed on 
product market influences. The factors which have produced the basing-point 
system and price leadership in the industry require that, if prices are changed 
simultaneously, the relative competitive positions of individual companies would 
be seriously distorted if wage rates changed at uneven times and by unequal 
amounts. In the case of a reduction in wage rates, this factor alone is deter- 
minative. In the event of a wage-rate increase, the labor market factor would 
be relatively more important, perhaps, but here again the common rules of 
thumb on pricing including views regarding breakdown points, indicate simul- 
taneous timing of wage changes if competitive conditions are not to be seriously 
distorted.*. Thus, fundamentally, industrywide changes seem to be built into 
the location, size, and price policy of the industry.° 
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When we come to examine the contracts between these steel corporation sub- 
sidiaries and the united steelworkers in the light of their purpose and history, 
we find that the companies’ refusal of the retroactive wage adjustment is based 
on a matter of form, not of substance. For nearly a quarter of a century it 
has been the invariable custom for all the employers in this industry to put 
any changes in wage rates into effect simultaneously. The reason for that 
established policy is intertwined with the whole price structure of the industry. 
When in 1988 these steel corporation subsidiaries renewed their 1937 contracts 
with the 8. W. O. C., that policy might have been changed. The companies 
might, for instance, have adopted the pattern that is usual in the coal mining 
industry; a pattern of firm contracts as to wages for a fixed period of time. 
In negotiating such a contract both parties assume, of course, certain risks 
and bind themselves to abide by a fixed wage structure for the stated period 
regardless of what anyone else does or what changes in conditions may occur 
in that period. But the steel corporation subsidiaries and the 8S. W. O. C., in 
their 1988 contracts, did not do this. They provided, on the contrary, for ad- 
herence to the policy which had been so long established in the industry. They 
entered into contracts which provided for termination by either side on 10 
days’ notice, thereby making it possible for the employer and the union to 


‘It is interesting to note that prior to 1933 list-price changes clearly lead wage-rate 
changes in both increases and decreases. Since 1933 wage changes have tended to lead, 

to move upward simultaneously with price changes. There have been no wage reduc- 
tions since 1933. Price reductions would apparently still lead any wage reductions as 
concessions from list prices are made first with any reduction in demand. 
\ Case Study: Basic Steel, Allocation of the Labor Force, by John T. Dunlop, professor 
economics, Harvard University. Reprinted from Proceedings of the Conference on 
Industrywide Collective Bargaining, May 14, 1948, University of Pennsylvania Press, 
Philadelphia, Pa., 1949. 
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achere to the established practice; to bring the employer’s wage structure into 
line with any wage increases or decreases that might be made by other em- 
ployers in the industry. It was the very purpose of that proviso to preserve 
to these companies this possibility of keeping their wage rates in line with the 
wage rates of their competitors in basic steel. 

To apply the proviso now to break the established pattern would be to defeat 
its essential purpose. The situation would, of course, be a very different one 
if the companies and the union had chosen in their contracts to definitely de- 
part from the custom of the industry and to agree upon a wage scale for a fixed 
period of time. 

af ” * * * ” * 


There can be no reasonable doubt about the applicability of the $0.055 per 
hour wage increase specified in the “little steel” cases to the plants of the 
United States Steel Corp. involved in this case. In view of the long and vyol- 
untarily established policy under which uniform wage adjustments have been 
mace by all plants in the basic steel industry, it would be quite unthinkable 
for the board now to specify a different rate of wage increase for the subject 
companies as compared with the Little Steel concerns. Such an unstabilizing 
action could not properly be contemplated under established practices and cer- 
tainly not under the national program for the stabilization of wages. 

Clear recognition was given, at every stage in the Little Steel proceedings, to 
the industrywide applicability of any wage determination made in the cases 
which were, in reality, a test case for the entire industry. The “little steel” cases 
could not fail to have such a status in view of the industrywide wage policy 
wh'ch has become an established part of the operation of plants in the basic 
steel industry. There is no dispute on this point. 

The National War Labor Board accepted the wage issues in the Little Steel 
cases in the manner in which they were presented—as a test case for the entire 
basic steel industry. Other wage cases in this industry, including the subject 
companies, were held in abeyance since it was unmistakenly recognized by the 
interested parties that such other cases would finally be settled on the basis of 
the “little steel” award. The subject companies do not deny this situation. 
The broad sign'ficance of the “little steel” cases, as just recounted, is fully ap- 
parent in the board’s use of industrywide data in appraising these cases. Their 
general applicability is unmistakably evident, moreover, in that part of the 
board's opinion in “little steel” which states that the board has been confronted 
by a demand for a general wage increase affecting a widely extended and sub- 
stantially equalized wage structure throughout an industry. All of these cir- 
cumsiances merely serve to indicate why such significance was attached, and 
properly so, to the “little steel” cases. Important in their own right, these cases 
assumed widespread national importance because their disposition determined 
the wage adjustments to be made, in line with established policy, throughout 
the basic steel industry. 

CONCLUSION 


There is no doubt that wage policies in the basic steel plants have been and 
are applied on an industrywide basis. The wage issues presented to the board 
in the “little steel” cases represented a test case on wage policy ftr the entire 
basic steel industry and they were so recognized by the board and by the indus- 
try. The companies involved in the present case do not dispute these facts. It 
follows, therefore, that the wage increase of $0.055 per hour specified in the 
“little steel” cases must be made applicable to the subject companies. Only by 
such a determination can the National War Labor Board resolve the present 
issue in conformance with established industry policy and with the national 
program for the stabilization of wages.° 


Senator Gotpwater. The next witness is Mr. Irving Leuchter, 
counsel for the American Newspaper Guild, of New York. 
Mr. Leuchter, it is nice to have you here. 


*Vol. 2, War Labor Reports, pp. 457-459, The Issue of Wage Adjustment, summary 
opinton of the Board: United States Steel Corp., in re Carnegie-Ilinois Steel Corp., Colum- 
bia Steel Co. the American Steel & Wire Corp. of New Jersey, National Tube Co. and 
Tennessee Cool, Iron & Railroad Co., and the United Steelworkers of America (CIO). 
No. 364, August 26, 1942. 
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into TESTIMONY OF IRVING LEUCHTER, COUNSEL, AMERICAN 
— - NEWSPAPER GUILD, NEW YORK, N. Y. 

™ Mr. Leventer. Thank you, sir. ays f 

feat My name is Irving Leuchter. I am here to testify in behalf of the 
—_ \merican Newspaper Guild. 

oa lhe guild is a trade union affiliated with the CIO, and we represent 


employees in the newspaper industry. . 
Our representation is in the editorial and business and clerical 
operations of the newspaper, rather than in the mechanical sides. We 


- 
the represent approximately 25,000 employees in that field and have con- 
ey tracts covering the major newspapers in this country, including almost 
ble all of the great metropolitan dailies. 
ect We propose to confine our statement to two points, the reason being 
ing not that we don’t have other objections to the act, and other complaints 
” to make, but rather that we feel that they have been made so often and 
hie by others in perhaps greater number and importance than we, so that 
seg it would be a waste of time to do it again. 
Ses There are, however, two aspects of the act that we feel we have some 
icy contribution to make on. Those two aspects of the act are the present 
oe definition of the excluded supervisor and the present prohibition upon 
eel the procedure which has been known prior to its abolition as the pre- 
ir hearing election. 
> . . [ should like to point out at the outset that these two provisions 
of of the law, which would appear on their face to be unrelated, are in 
mf fact and in operation very closel} related. As a matter of fact, I 
iD think that so far as our particular operation is concerned, you can’t 
- | appreciate the effect of one of these provisions without taking into 
se account the other. 
ib This unexpected, perhaps, and certainly underlying connection be- 
y 7 tween two unconnected provisions of the act is something that I think 
ne is typical. None of these provisions mean anything unless they are 
od taken into account along with all of the others. 
ut Now, at the present time, supervisors are excluded from the coverage 
of the law. Weare not here to complain particularly about the exclu- 
sion of supervisors, but we do complain about the breadth of the present 
nd definition of supervisors contained in the law. We find that this def- 
rd inition results in the exclusion from contract coverage of newspapers’ 


employees who we do not think should properly be classified as super- 
It visors at all, 

he The written statement we have filed goes into some detail setting 
forth what we consider typical cases. And I don’t propose to repeat 


each of those cases. I would not have time to do it in the time allotted 
to me. They result, however, in such things as the exclusion of 2 
, individuals, 2 employees, as supervisors, on the ground that they both 


supervise 1 rank and file employee. 

We have situations where employees who have been covered without 
objection by voluntary agreement for 15 years are excluded by virtue 
of the definition of the act, excluded at the same time the emplover 
is again voluntarily agreeing to coverage. This happens in a case 
where, in order to sustain a valid charge of refusal to bargain, the 
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Board had to find what the appropriate unit is, since the condition of 
finding the refusal to bargain is finding the appropriate union in which 
the charging union represents a majority. 

In the | finding of that appropriate unit, the Board excluded some 12 
employees who had been covered by the contract for 15 years and whose 
coverage under the contract was continued by voluntary agreement at 
the very time that the Board was finding that supervisors were ex- 
cluded under the law. 

I think you will find also in our statement that a vast amount of 
time and energy in collective bargaining is dissipated in arguing who 
is and who is not a supervisor rather than bargaining about the things 
that really count, that is to say, wages, hours, and working conditions, 

Accordingly, we feel that the present definition ought to be looked 
into with the purpose of making it more realistic. And when I say 
that, I mean narrower in scope, so as not to permit the exclusion of 
employees whose supervisory authority rests upon such slight founda- 
tion as substituting for a supervisor while the supervisor is out for 
lunch, perhaps while the supervisor is out on a vacation, or illness, or 
substituting for a supervisor during a few hours of an operation that 
is longer than the 8 hours that the supervisor is on. 

All of these things do happen in our industry. They happen per- 
haps more in the field represented by the guiid than elsewhere, be- 
cause there is great departmentalization in the operation of a 
newspaper. Ev erything i is segregated into little cubby holes. There 
is an operation with a name here, a sports desk here, a woman’s desk 
there, a financial desk somewhere else, there is a copy desk, a dispatch 
room. Each tiny group of employees has a name, and there are more 
titles in the newspaper industry than you can shake a stick at. There 
are perhaps more generals than army. And we find, as I say, that 
we sometimes have more generals excluded as supervisors than we do 
soldiers whom they supervise, a condition which we think is somewhat 
fantastic. 

We think that proper amendment to the definition would take into 
account what we consider the prime factor of a true supervisor, which 
is to say simply that he is hired for the purpose of supervising. His 
job is there primarily for supervisory purposes. He is not there as a 
production employee. His main job, his main function, for his em- 
ployer, is not to produce as other employees do. His main function is 
to supervise other employees. 

If the Board, upon facts, finds that an employee’s main function is 
to supervise, then I think he should justly be excluded as a supervisor. 

However, the present definition does not attempt at all to place any 
weight at all upon the principal function or the main function; and 
accordingly you find exclusions based upon supervisory authority 
exercised in very slight degree and over very small periods of time, 
while the main function is to produce and not to supervise. 

Accordingly, we would urge that consideration be given to our pro- 
posal set forth in detail in our statement that the definition be amended 
so as to require the basic factor of supervision to be found; that is to 

say, that the job is there for the purpose of exercising supervisory 
functions over other employees and not for the purpose of production, 
with some slight supervisory authority thrown in on some rare and 
sporadic occasions. 
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Now, sir, I said at the opening that you cannot consider the effect of 

his provision alone. You must consider it in conjunction with the 
abolition, the prohibition, upon prehearing elections, two provisions 
which, on their face, would appear to be unrelated, but which in actual 
operation are very, very closely related. 

The provision for prehearing election was hit upon by the Board as 
an operation; a procedure, to speed the disposition of representation 
cases in such cases where there were only minor issues, which need not 
be resolved in advance in order effectively to determine a majority 
in an appropriate unit. 

The Board found, in a great number of instances, one or the other 
party to a representation proceeding would not consent to an immediate 
election, even though the issue raised by such party was of such minor 
nature that it could have no controlling effect upon the main issue. 

In such cases, I think possibly a year or a year and a half prior to the 
enactment of the amendments in 1947, the Board, by rule, authorized 
its regional directors to hold an election first in such cases, and then 
to hold hearings afterward. 

A typical case is the kind that we run across each and every time 
we file a petition. We will find, for example, that we are petitioning 
to represent a unit of 100 employees. ‘The employer will say : “I agree 

that the unit you seek to represent is in its general form appropriate.” 
We seek an editorial department or we se eek a business office or we 
seek to represent all employees not already represented by the 
A. F. of L. mechanical union, and there seems to be no argument but 
that that is an appropriate unit. However, out of these 100 employees, 
there will perhaps be 4 assistant editors and 5 swing editors or night 
editors, and perhaps a total of 15 to 20 employees w ith respect to whom 
there is no agreement on alleged supervisory status. 

The employer will then, ‘properly perhaps under the present law, 
decline to consent to an election, because he says there is no agreement 
on the appropriate unit. He says these 15 people don’t belong in the 
unit, and we say they do. 

Now, obviously, it is entirely unlikely that the inclusion or ex- 
clusion of these 15 employees will in any way affect the result of the 
election. The Board, in almost all such instances, could quite appro- 
priately run the election immediately, determine whether there is or 
is not a majority in the unit, and then proceed to decide without 
interfering with prompt certification and the ensuing collective bar- 
gi gaining, whether these 15 employees are or are not covered by the act. 

Nobody will be hurt. Matters will be expedited a good deal. Collec- 
tive bargaining would be expedited. And it is my understanding that 
the purpose of the act is to remove obstacles to collective bargaining, 
to bring the parties to the bargaining table, where they can solve their 
problems by collective bargaining. 

We think that the provisions regarding supervisors simply pro- 
vides a readymade excuse to employers to refuse to consent to elections 
even though there is no good reason why an election should not be held 
immediately. It is simply a device, a reason, for delaying bargaining, 
and a reason which very often pays off. 

It has been observed that in organizing, timing is essential. You 
must achieve a majority before you file your petition, a substantial 
majority, so that if you should go into an immediate election by way 
of consent, you can win that election. If you have that majority, 
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and if it appears clear that you have that majority, the employer, 
however, need not consent to an election, and all he has to do is perhaps 
find 2 or 3 or 4 or other minute number of controversies with regard 
to supervisors. 

Accordingly, there is a delay of anywhere from 2 to 6 and more 
months. During that period of time, especially in small units, turn- 
over is large; interest lags. You then get a decision several months 
later ordering an election within 30 days. In those 30 days, or less, 
frequently, because it is rare that the election is a full 30 days after 
the Board’s decision for the direction of an election, and during that 
time you then have to go in and reorganize the plant completely. 

The combination of these two provisions, in our opinion, simply 
provides the opportunity to disrupt and delay, for no reason at all. 

I want to make just one more point with respect to the question 
of prehearing elections. 

In examining the reports of the committees, on the 1947 amend- 
ments, and in examining the debates, I did not discover anyone ad- 
vancing any reason whatsoever for the rigid prohibition upon pre- 
hearing elections. 

Now, I did not read all the testimony that was offered to the House 
and Senate committees, and it is quite possible that there were some 
complaints about it. I don’t know. I don’t, myself, know of any 
reasonable complaint that could be made. I do know that in the 
debates and in the committee reports, no single example of abuse was 
pointed out ; that in the debates and in the committee reports no reason 
whatsoever was advanced for the abolition of this extremely beneficent 
device. 

If you will examine the Board’s 11th and 12th annual reports, which 
were the last reports prior to the enactment of the amendments, or, 
rather, covering the periods just prior to the enactment of the amend- 
ments, you will find the extreme usefulness of this device of the pre- 
hearing elections. You will find that it resulted in a very significant 
increase in the number of consent elections as against the number 
of elections which the Board had to order 

The reason is obvious. If the parties to a representation proceeding 
are made aware that they can not procure delay by raising unsub- 
stantial and insignificant objections, they will not tend to raise them. 
They will tend either to remain silent or at best to enter into a reason- 
able agreement as to what the unit ought to be with respect to these 
controversies. 

If, however, they know that they can delay these proceedings, irre- 
spective of the merits of their contention, then, to whatever party delay 
is important, that party will seize upon any excuse whatsoever to 
delay. And I will say that I know this, because our own unions, and 
my own experience, knowing that it was not necessary to consent to 
an election, in rival union situations where one union needed more 
time to perhaps gain additional support, did seize wpon insubstantial 
reasons to refuse to consent, and in some cases simply refused to con- 
sent, period, for no stated reason. And I know that employers more 
frequently do the same thing. This is made possible only because the 
law rigidly and for no good reason at all prohibits the Board from 
immediately advancing to an election without the consent of the 
parties where the issues are of such a nature that it can do so without 
any prejudice to any party. 
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Now, of course, there are cases in which the nature of the issue is 
that you can’t hold an election before you decide the issue. If, 
example, there are 2 plants, and each plant contains approxi- 
ely an equal number of employees, and there is a controversy as 
hether the 2 plants should be in one or in 2 units, it might be 
ewhat difficult to hold an election before deciding that issue. 
Of course, it might be possible, upon consent, to poll each plant 
rately, segregating the votes, and see what happens. But by and 
oe, issues of that nature would probably require determination 
vane of election. Issues, however, which reflect only upon the 
ves of the unit need not be decided before the election. 

Ey xperience shows that holding the election first very frequently 

liminated these issues altogether, speeded up the processes of the 
Board very, very much, hurt no one, benefited everybody, eliminated 
obstinate delays for purposes which were foreign to the purposes 
of the act. 

It seems to me, and we very, very strongly urge, that serious consid- 
eration be given to restoration of the power to the Board, under appro- 
priate rule, to hold, in appropriate cases, these prehearing elections. 

If we have one single request to make, if the guild has one single 
request to make, that would be it. Because we think that simple 
device, that simple restoration of the prehearing election, would aid 
mmeasurably in expediting proceedings under the act, representation 
proceedings, that is. 

Now, just one closing word. 

In our statement, we have said that we think that the entire nature 
of representation proceedings ought to be reexamined and efforts 

ould be made to render them less formal, less legal, less adversary 
n nature; that they should be subject to a decentralization rather than 

centr alization process; that more authority with respect to these 
ctions should be given to the regional director; that they should be 
swthiieinel to run elections, not after formal hearings but after field 
nvestigations, not trials. We recognize that these proposals are per- 
haps somewhat radical in their nature; that is, radical in relation to 
the present practice, although we think they are entirely justified, 
ind we don’t think there is much hope of persuading the Congress 
to adopt these more radical provisions. We do, however, think that 
ar short of these reforms which we think are necessary and desirable, 
ls s the restoration of the prehearing election, which would accomplish 
a great deal without fundamentally disturbing present practice and 
vithout prejudicing anyone, as far as we can see. And, therefore, 
igain we very strongly reiterate that if there is one single change 
that the guild would like to see made in the law, it is the restoration 
hi the authority of the Board in appropriate cases and under appro- 
iate rules to run prehearing elections. 

“Thank you, sir. That is the « nme of my statement. 

Senator Gorpwatrr. Senator Neely, do you have any questions? 

Senator Neery. Has the operation of the Taft-Hartley Act on the 
whole been beneficial, or injurious, to your organization ? 

Mr. Levenrer. It has been, I think, both. There are aspects of 
the law which, of course, are beneficial. The continued Wagner Act 
prohibition of unfair practices, although very delayed in its opera- 
tion—the mere existence of the law in that respect helps. The re- 
quirement that the employer bargain with representatives of majori- 
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ties, the procedure for determining representatives of majorities, is 
undoubtedly of help, this, too, continued from the Wagner Act. 

On the other hand, there are a great many provisions that certainly 

do not help, in the 1947 amendments. 

Senator Neery. On the whole, has it been helpful, or hurtful? 

Mr. Levucuter. On the whole? 

Senator Nreety. Yes. 

Mr. Leucurer. It is immensely difficult to say. I think if you 
could put the question this way: Would we be better off without the 
law entirely than with the law as it now stands? I should probably 
think we would be better off with the law as it now stands than with- 
out any lawatall. Because I do think that the basic provisions of the 
Wagner Act, which are continued the requirement that the employers 
meet and bargain with representatives of majorities, is probably more 
important than the cumulative weight of the numerous complaints 
we have about the added amendments. I will say that. There is 
no doubt, however, that the law could give these beneficient effects 
without at the same time running up against the complaints we now 
have. The conclusion of a union with greater economic power than 
we have might well be different. The conclusion for organized labor 
as a whole might well be different. 

Senator Neery. That is all. 

Senator Gotpwater. Mr. Leuchter, you are talking about your in- 
dustry, which is the newspaper field. Do you feel that a redefinition 
of the supervisory should be carried into all fields? 

Mr. Leucnrer. It is very difficult for me to speak with authority on 
all fields. However, in reading the decisions that come down, I am 
aware of the fact that practically every industry does have this prob- 
lem, and I have read numerous decisions of the Board in other indus- 
tries which, upon their face, appeared to me to be excluding employees 
who ought not to be excluded. I know some other industries, largely 
from reading decisions, where the problem appears to be quite as 
acute as ours. Take the international retail clerks, for example. 
These clerks have represented so-called store managers of chain stores 
for long periods of time, and I am sure that, from the descriptions of 
their operation that I read in the decision, these chain store managers 
have no real supervisory authority at all. They have been voluntarily 
covered in the past without any apparent damage to anyone. And 
yet the retail clerks run into tremendous difficulty; indeed, difficulty 
that causes industrial strife from time to time because the act force- 
fully excludes these people from continued coverage. 

I would say, without purporting to be an authority upon the other 
industries, that the definition that we propose would be generally 
applicable. It seems to me that, generally speaking, it is safe to say 
that the main test of a supervisory job is whether the job is there for 
the purpose of exercising supervision, and not whether it is there for 
the purpose of production, with some supervisory authority thrown 
in from time to time. 

Senator Gorpwater. Of course, there has to be the foreman or 
supervisory personnel in the scheme of our economics. 

Mr. Leucuter. Oh, yes. 

Senator Gotpwater. If we pursue this too far, I think you and I 
can both see the day when management itself would come under 
Taft-Hartley regulations. 
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Mr. Leucuter. Well, Senator, I don’t propose to engage in a de- 
bate as to whether supervisors ought or ought not to be excluded 
from the law. Ihave my own views on that subject. 

But my purpose here today is not to debate on that subject. I am 
ready to agree, at least for the purpose of getting to what I consider 
the more important issue to us, that supervisors ought to be excluded. 

Let us assume that as the basis, even though I have my doubts 
apoul it. 

So agreeing, however, does not at all solve the problem of who is 
and who is not the supervisor. 

Now, if I am correct in my reading of the committee reports and 
debates prior to the last amendments, the main issue was whether 
supervisors ought or ought not to be excluded from coverage. There 
was little complaint, so far as I have been made aware, and so far 
as I can see, as to the Board’s ability to accurately pick out who the 
supervisors are. Yet we have this rigid definition in the law, a rigid 
definition which is very, very broad in scope, which compels the 
Board, I think by statutory language, compels the Board, to go much 
further than they would if given either some latitude or given a more 
reasonable definition. You will note that the Board has been re- 
versed on several occasions by courts which have felt, and probably 
correctly so, as a legal proposition, that in order to find a supervisor 
it is not necessary to find that the employee in question actually exer- 
cises any supervisory authority over any employees on any occasions. 

It is sufficient if he has the power to do so. Or in one case recently 
in Boston, the circuit court held that once conferred upon the em- 
ployee, supervisory authority continues even though the conditions 
have so changed that there are no employees left for this supervisor 
to exercise supervisory authority over. 

So again I say, without engaging in an argument as to whether 
supervisors ought or ought not to be covered, I think there is clear 
need for a consideration of whether or not the effect of the present 
definition of supervisors is not one that ought to be revised. 

Senator Gotpwater. Thank you. 

Do you have any further questions ? 

Senator Neety. No further questions. 

Senator Gotpwarer. Thank you very much, Mr. Leuchter, for your 
testimony, and we will certainly consider your request. 

Mr. Leucnurer. Thank you, sir. 

(The statement of the American Newspaper Guild is as follows :) 


Two PROBLEMS OF THE AMERICAN NEWSPAPER GUILD UNDER THE TAFT-HarTLEY ACT 


The American Newspaper Guild, CIO, represents employees in editorial, com- 
mercial, and circulation departments of the newspapers and related news en- 
terprises. The guild is the largest, and for all practical purposes, the only trade 
union in that jurisdiction. The guild has a membership in excess of 25,000 covered 
by more than 200 contracts throughout the Nation. The daily newspapers under 
contract with the guild have approximately 50 percent of the total daily news- 
paper circulation in the United States. 

It is not the intention of the guild to repeat here all of the multitudinous in- 
equities and oppressions with which the Taft-Hartley Act burdens the labor 
movement. All of these have interfered with the legitimate operation of the 
guild. These have been impressibly and accurately detailed on many occasions 
by spokesmen for our national organization, the CIO, and other national and 
international trade unions, CIO, A. F. of L. and independent. 

We intend to concentrate on two provisions of the act. We do so in order to 
avoid repetition, and to achieve whatever advantage in emphasis such concen- 
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tration may yield. We certainly do not find other aspects of the act unobjection- 
able. Were we to document our complaints, against such matters as the ban 
on traditional refusal to handle struck work and the right to honor picket lines 
of other guild members; as the rigidity of election rules preventing runoffs or 
second elections within a year irrespective of circumstances—for example, in 
case of a tie vote: as the attack, through restrictive union security and checkoff 
clauses on efforts to encourage membership participation in union affairs through 
a schedule of nominal nonattendance penalties; as the use and effect of the free 
speech provisions; as the disruptive effect of the 60-day notice provision on con- 
tinuation of negotiations past the expiration date of a contract; as the Board’s 
application of the compliance provisions to require compliance of every local to 
which employees of a nationwide enterprise, such as the Associated Press, 
belong, despite the fact that the national organization, the American Newspaper 
Guild, is the genuine, sole and exclusive bargaining agent for such employees; the 
frustration, in the latter matter, in an effort to secure reconsideration of the 
matter, arising out of the split responsibility as between the Board and General 
Counsel ; then this statement would have to be enormously expanded. 

There are, however, two aspects of the Taft-Hartley Act which do not seem to 
have been touched upon to any great extent: the extremely broad definition of 
excluded “supervisors”; and the inflexible procedural rigidity imposed upon rep- 
resentation cases, principally by the prohibition of prehearing elections (sec. 9c), 

Although the provisions broadly defining “supervisor” in terms statutorily 
rigid, and excluding supervisors so defined from the term “employee” under the 
act, and the provisions which prevent prehearing elections appear on the surface 
to be separate, they have operated in combination, and so operating, have inter- 
fered with normal and peaceful collective bargaining and with normal and 
healthy growth of the guild. This interaction of apparently separate provisions 
is, we believe typical of the act. 


I, SUPERVISORY EXCLUSIONS 


The breadth of the definition of “supervisor” (sec. 2 (11)), excluded from the 
status of employee by section 2 (3), is probably the single greatest statutory 
obstacle to effective collective bargaining, and joined with the prohibition of 
the prehearing election, to organization, that the guild has faced. 

The importance of the supervisory exclusion—or more accurately, its broad 
scope—arises out of the intricate departmental and subdepartmental organization 
of the newspaper or news periodical. This departmental structure means that in 
every unit, even small ones, there are a great number of employees who to some 
extent assign or direct work, functions which are recited in the disjunctive in 
section 2 (11) as factors which makes an employee a supervisor. Such em- 
ployees, the guild estimates, number about 20 percent of the total number of 
employees within guild jurisdiction. The ratio is larger in small papers, 
smaller in large ones. For example, in A. 8. Abell Co. (Baltimore Sun), 81 
NLRB 82, the employer demanded 30 supervisory exclusions out of a total of 
235 employees (including the 30 alleged supervisors), a ratio of 1 supervisor to 
7 nonsupervisory employees. In another, Arizona Times, 21-RC-—680, the em- 
ployer claimed that out of 17 employees, 7 were supervisors. 

The character of exclusions which has resulted from this sweeping definition 
of “supervisor” may well be illustrated by the following cases: 

Indianapolis Newspapers, Inc., 883.NLRB 407, concerned the advertising depart- 
ment serving a group of Indianapolis newspapers; included within this unit were 
advertising solicitors. Among the advertising solicitors was one George Binger. 
In September 1948, Binger was assigned exclusively to selling the kind of adver- 
tising for which his employer supplied engravings, known as commercial en- 
graving. A preliminary minor operation in making these engravings is known 
as masking, and two maskers were hired by the advertising manager, Binger’s 
superior. Several months later, when the volume of this kind of advertising had 
increased, Binger was asked by the advertising manager to work out a schedule 
of work flow, which included the hours during which the maskers would work. 
He, did. Tt was approved by the Advertising Manager, who then told Binger to 
instruet the maskers to appear at the times thus scheduled. At the time of the 
hearing, in January 1949, one of the two maskers had resigned, and the adver- 
tising manager had instructed Binger to hire a replacement, and Binger testified 
that he expected to do so. Binger also testified that he, like all other advertising 
solicitors, sold advertising, and this function took almost all of his time. He 
testified that his sole contact with the maskers was to give them the advertising 
copy for advertising he had sold, whereupon the maskers masked the copy pre- 
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tory to engraving. Witnesses for the employer dubbed this operation a 
irtment” and Binger its “manager.” The Board excluded Binger, saying: 
ie commercial engraving manager has the authority to hire employees, and 
erefore a supervisor within the meaning of the act, we shall exclude him 
the unit.” We may say, incidentally, that Binger was a member of the guild 

did not consider himself a supervisor or representative of management, but 

n advertising solicitor no different from his fellow advertising solicitors, 

eannot be gainsaid that Binger did have authority to hire; and under the 

employees who can hire are supervisors, irrespective of their actual status 
iined from their job as a whole. As a matter of fact, there are in our 
liction numerous employees, such as stenographers and desk men, who hire 
minor employees, such as copy boys or girls, dispatch boys, and so forth, 
vho are covered by guild contract, and whom no one has ever thought of as 
visors; and yet an application of the literal language of the statute would 
them supervisors. In other instances, the authority to hire is incidental 
entirely apart from such employees’ job. For example, in Record Pub- 
ng Co., 91 NLRB 215 (not reported officially) a credit manager (it should 

t be supposed that the title connotes any wide managerial or administrative 

rity—no exemption for this employee was asked on such ground) was given 

isk on one occasion to straighten out a tangled work schedule of three tele- 

perators, largely, it seemed, because no one else could be found to do it. 

se operators did not work under his direction. To properly schedule hours of 

work for these operators required the hiring of an additional operator. The 

t manager so reported to his superior who had assigned him the schedule, 

| his superior instructed him to insert an ad in the paper and hire a girl. He 

Some time later, when an operator resigned, his superior again instructed 

to insert an ad and hire another operator: and he did so. The credit man- 

also made up a list of accounts for a collector, whose duty was to solicit 

accounts for payment. Accordingly, the credit manager was found to have 

rity to hire, and to direct the work of another employee, the collector, and 
xcluded. 

ham Herald Company, Inc., 99 NLRB 28, concerned the editorial depart- 

ts of two relatively small newspapers, involving some 34 employees. The 

saw in this unit three executive and supervisory exclusions, and one addi- 

employee exclusion by reason of substantial financial interest in the pub- 

The publisher sought 15 executive and supervisory exclusions, and two 

usions for other reasons. The Board found that 9 employees were properly 

uded for executive and supervisory reasons, and one employee for substan 

financial interest in the publisher. (This latter employee was found in- 
eligible to vote, rather than excluded from the unit as such.) The character 
of these exclusions compelled by the present definition of “supervisor” is en- 
lightening. A sports editor of one paper with one full-time and two part-time 
assistants was excluded. The sports editor of the other paper, with one assist- 
ant, was likewise excluded. A “women’s editor” with one part-time society 
reporter working under her, in work which the employer himself characterized 

“routinized” was excluded. The Herald had a copy desk of 3 employees; 

soard excluded 2 of them—the copy desk chief and his assistant, who had 
rge on the chief's day cff--as supervisors of 1 copy reader. The Herald 
‘ity desk consisted of the city editor, his assistant, and 4 reporters. One super- 

r for this huge staff was insufficient: the Board also found the assistant 

the city editor a supervisor, because he was in charge when the city editor 
was off. On the Sun, an employee did 90 percent of his work under assignment 
from a telegraph editor. The Board concluded that the telegraph editor directed 
the work of this employee and could recommend his hire and discharge. The 
telegraph editor was excluded. The testimony of the employer on which this 
conclusion is based was as follows (reference is to page of the transcript of 
testimony given at the hearing) : 

“Question. Is he in a position to recommend effectively discharge or reward 

‘ disciplinary action for other employees? 

\nswer. He may in the case of the one person to whom he assigns work. 
That has never arisen but if the quality of the work is not what he thought 
it should be he could make recommendations for a change and I am sure it 
would be considered.” (Italies added.) (Tr. 98.) 

The testimony in this latter instance is typical of the inconclusive specula 
tions in lieu of facts which the Board seems to feel requires exclusion as super- 
Visor under the present definition of the act. 

Matter of B. W. Scripps (Cincinnati Post), 94 NLRB 55 offers further example. 
In this case, Cincinnati Newspaper Guild, a local of the American Newspaper 
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Guild, had filed a charge alleging refusal to bargain in that the employer had 
refused to furnish to the guild certain wage and salary data. (Guild contracts 
generally provide for minimum wage structures only; in order to devise intel- 
ligent wage proposals, and bargain intelligently on wage questions, it is indis- 
pensible to know the relation between the minimum wages provided by contract 
and the actual wage structure.) There was plainly no meritorious defense 
to the charge; the publisher informed the guild that if it persisted in pressing 
the charge, it would counter by seeking to exclude from the unit as “supervisors” 
14 employees who had been covered by the contract since 1937. The Board 
eventually found that 11 of these 14 employees were supervisors. 

Before describing the character of these exclusions and the kind of evidence 
on which the exclusions were based, it is significant to note that at no time 
did the employer claim that the inclusion of these 14 employees had at any 
time hampered his operation or hindered or embarrassed supervision of rank 
and file employees or dealing with the guild. The exclusions were raised for 
no other reason than as a counterweight to induce the guild to withdraw a 
justified charge. While the charge was pending, the employer entered into 
a new renewal agreement with the guild covering, as in the past, the very em- 
ployees whom he was at the same time contending were “supervisors,” before 
the Board. 

The “evidence” submitted in support of the contention that these employees 
were supervisors was of the most vague and general nature, avoiding facts like 
the plague. 

Typical is the first question put to the publisher’s business manager on the 
question of supervisory exclusions (reference are to pages of the transcript 
of testimony taken at the hearing) : 

“Question. Will you state whether or not the assistant national advertising 
manager has the power to hire, transfer, suspend, lay off, recall, promote, dis- 
charge, reward, or discipline other employees? 

“Answer. That man, in addition to the advertising manager, has all of those 
rights. When the national advertising manager is there, he has some of those 
rights. 

“Trial Examiner DowntnG. Which ones? 

“The Witness. Direction, recommendation. 

“Trial Examiner DowniNnea. Well, now, as that question is phrased, it includes 
the term ‘responsibly to direct.’ Is that what you mean? 

“The Wirness. Correct.” (Tr. 184-185.) 

Quite obviously, the witness had been well versed in the definition of super- 
visor found in the act, and was out not to testify to facts, but to affirm in 
statutory terms that the employee in question had the powers enumerated in 
the definition of supervisor found in the act. 

Note that the original question does not enumerate the powers of direction 
and recommendation. It enumerates in a single question 10 separate powers, 
and the witness hastens to answer that the assistant national advertising 
manager has all. But then he adds that when the national advertising manager 
is there, he has but two powers: to direct and recommend, neither of which 
were included in the question. The exact facts constituting the direction is 
touched on in only the haziest fashion, and only after prodding from the trial 
examiner (Tr. 185-186); and the nature of the alleged recommendation, the 
weight accorded it, is nowhere tonched on. 

Further examples of the publisher’s failure to offer any facts in support of 
its position, but only opinion and conclusion: 

“Question. Does the assistant classified manager have the power and authority 
to responsibly direct other employees or to effectively recommend promotions, 
transfers, suspensions and that sort of thing? 

“Answer. In exactly the same degree that the assistant national manager 
has.” (Tr. 187.) 

But the testimony with regard to the assistant national manager was, as we 
have seen, itself the vaguest kind of assertion, unbesmirched by mundane facts, 
and there was no evidence whatever regarding the character or weight of rec- 
ommendations within the power of the assistant national manager. 

The news editor has authority over a group of from 8 to 11 employees (Tr. 
225) but what that authority consists of, what the man does, what the facts 
are, the witness does not bother to establish. And the assistant news editor is 
compared in authority to the assistant city editor, for like periods of time (Tr. 
225); but all that had been said about the assistant city editor up to the point 
at which this testimony was given is that he acts as city editor when the city 
editor is not there (Tr. 224). The extent of authority wielded by either on 
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ecasion of the absence of the editor is left entirely to guess work; indeed, no 
proof whatever of the exact nature and scope of the authority of the news 
editor himself was offered. 

{nd the Board relied on testimony of that character, to exclude from the 
protection of collective bargaining and contract, 11 employees who had been 

vered by contract since 1937, and who had just been included within the 

erage of a renewal contract by the employer’s voluntary agreement while 
such testimony was offered to the Board. 

\!l this is attributable to the sweeping definition which is in the statute, and 
hence unalterable irrespective of circumstances. 

And now to examine the character of some of the exclusions which the Board 
rdered in this case. 

An assistant national advertising manager was excluded because he directs 

ff of five when the national advertising manager is away on vacation, sick- 
ness, or out of town—some 6 to 8 weeks per year. An assistant classified adver- 
tising Manager was excluded on the same ground—i. e., he substitutes for the 
assified advertising manager in his absence—duration unspecified in the record. 
rhe classified advertising department is itself a subdepartment within the adver- 
tising department, and thus subject to the top direction of the advertising 
nager and the classified advertising manager, and his assistant, the lat- 

r of whom, the Board found, is also a supervisor. Within this subdepartment is 
, further grouping, consisting of 10 to 12 girls who solicit classified advertising 
by phone. The Board excluded the supervisor of these telephone solicitors, and 

addition excluded the assistant to the telephone supervisor, again on the 
ground that she acts for her superior on her superior’s day off or 3-week vacation. 
lhe employer’s own testimony established that at all other times this assistant 

pervisor was in the same position “as the regular working girl’ (Tr. 220), and 
that the supervisor’s day off was Saturday, a light day on which only two or 
three solicitors worked (Tr. 210). And yet this assistant to a minor super- 
visor, who directed a group of employees within a subdepartment which has its 
own supervision, and in turn subject to the top supervision of the manager of 
the department of which it is a subdepartment, is excluded by virtue of the 
ict’s sweeping definition. 

The other exclusions found by the Board in that case are all of a like character. 

In practically every negotiation for a renewal contract since the enactment 
of the law, employers have raised the demand for the exclusion of employees, 
is supervisors, who had been covered by agreement for years. They base their 
demands squarely and solely upon the supervisory provisions of the law. In 
no instance has any employer demonstrated, or even claimed, prejudice to his 
operation in the past contract coverage. In most cases, these demands were 
successfully resisted, in the sense that the employer ultimately agreed to con- 
tinued coverage of most, or all, of the employees he sought to exclude from the 
benefits of collective bargaining. Ina large sense, however, the employer 
achieved his purpose: he forced the guild to expend collective bargaining 
strength on the maintenance of the unit, and deflected the bargaining from its 
normal course, the protection and improvement of economic and working 
conditions. 

And removal of substantial numbers of employees from the represented unit 
saps collective bargaining strength, which, of course, adversely affects the col- 
lective bargain. 

The broad supervisory exclusion has also raised grave obstacles to the ex- 
tension of new organization. There is literally no employer who cannot claim 
exemption for numerous employees to whose exclusion from the unit the guild, 
as a trade union whose function is to extend the benefits of collective bargaining 
to the employees in the industry, cannot agree. The mere raising of the issue, 
coupled with the abolition of the prehearing election, automatically forces long 
delay in the holding of an election. It is unnecessary to detail the effect of such 
delay, during which there is no collective bargaining or contract protection, on 
the maintenance of a majority. Further detail will be given below, in discussing 
the impact of the abolition of the prehearing election. 

A problem of supervisory exclusion which is unique to the newspaper industry 
is the status of district managers or branch managers in circulation departments. 
Such district managers (known under various titles) are the heart of a ecircula- 
tion department. They are in charge of a specified territory, in which they are re- 
sponsible for the distribution of paper through a corps of carriers, who are 
frequently, although not always, schoolboys or other casual labor. Almost in- 
variably, district managers hire and fire these carriers and very closely and 
tightly control and direct the operation of the carriers. Although publishers 





1848 TAFT-HARTLEY ACT REVISIONS 


ordinarily claim that these “little merchants” are contractors and not employees, 
the slightest inquiry into the facts of control and direction of work, hire and 
fire, and so forth, establishes that, apart from verbal characterization, they are 
employees, not contractors. See, for example, Hollywood Citizen, 97 N. L. R. B 
61. Also, it is common for district managers to use one of the older and steadier 
carriers as a station captain, who is then paid a small stipend for performance 
of such tasks as sweeping the distribution branch or station. Regardless of the 
status of other carriers, the use of such station captain makes the district mana- 
ger a supervisor. Oklahoma Publishing Co., 81 N. L. R. B. 982. On occasion, 4 
publisher will take the position that carriers are employees, thereby immediately 
defeating a representation petition for a circulation department. News Publish 
ing Co. (Pasadena Star), 21 R. C. 2076. In one circulation department case, de 
spite the agreement of two participating unions and the publisher involved to an 
NLRB consent election, the regional director refused to conduct a consent ele 
tion, because it appeared to him that district managers included within the unit 
were supervisors because of their relation to newsboys. (Portland Oregonian, 36 
R. C. 433.) 

Thus, in most instances, recognition for unions seeking to represent circula 
tion departments cannot be secured through the orderly procedures of the Board 
The efforts of these employees to avail themselves of the benefits of collective 
bargaining must either be abandoned or realized through recognition strike. 

It should be made clear that these district managers are in no true sense super- 
visory employees. Their work is physically arduous, their hours—in the absence 
of unionization—without limit. They need, and seek, the protection of union 
contract. The present definition of “supervisor” allowing no exception or Vari 
ation for actual circumstances, denies them this benefit unless they can secure 
it by resort to strike. 

The guild has not organized, does not feel a need to organize, and does not 
propose to organize, true supervisors. Our objection is to the defining of “super- 
visor” in such a broad fashion that employees who are essentially nonsupervisory 
may be found to be supervisors. The vague qualification that assignment or 
direction of work (as with the other factors of the definition) must involve inde 
pendent judgment is of no value. Where is the line between routine and inde 
pendent judgment?’ Every act of assignment or direction requires some judg 
ment, especially in the newspaper industry. The essential problem for the guild 
is the breadth of the definition of “supervisor” and not their status. 

We think the basic faults of the present definition are: (1) that it fails to 
recognize that the true supervisor should be identified by the purpose of his job 
as a whole; that is, the supervisor is one whose job is primarily to supervise, and 
not one who sporadically, occasionally or collaterally exercises some supervision, 
but whose main job is to perform productive work, and (2) that it fails to recog 
nize that true supervision is in fact exercised over a distinguishable department 
or subdivision of the enterprise which the supervisor heads. 

While we recognize that the purposes of the F. L. S. A. and the N. L. R. A. differ, 
and that definition need not be the same under both acts, we think that the defi- 
nition of “executive” promulgated under the F. L. S. A. does a much better job in 
analyzing the elements of true supervision than does the definition found in 
the N. L. R. A. 

In our opinion, the best solution to the correct defining of the term “super- 
visor” is to allow the Board to define the term by regulation, as the F. L. S. A. 
assigns that task to the Administrator. We think it a mistake to force decision 
on such issues as these into a rigid mold of statutory definition. 

However, if a definition must remain in the statute, we would suggest the 
following. 

Section 2 (11): 

The term “supervisor” means any individual whose primary duty in his em- 
ployment consists in either (a) the management of the enterprise in which he is 
employed or a customarily recognized department or subdivision thereof in 
which he customarily and regularly directs two or more other employees, or (0b) 
the direction of a regular and customarily recognized crew of two or more other 
employees and who does not spend more than 20% of the regular workweek of 
such crew in the performance of work regularly and customarily performed by 
nonsupervisory employees, and who, with respect to either (a) or (b), is com- 
pensated for his services on a salary basis, customarily and regularly exercises 
discretionary powers, and has [having] authority in the interest of the employer, 
to hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, [or] 
discipline, [other employees or responsibility to direct them,] or [to] adjust 
(their] grievances of his subordinates, or effectively to recommend such action, 
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[if in connection with the foregoing the exercise of such authority is not merely of 
sutine or Clerical nature, but requires the use of independent judgment]. 


Il. THE NEED FOR PROCEDURAL FLEXIBILITY IN REPRESENTATION CASES 


he purpose of section 9 of the act, is to provide machinery for the determina- 

1 of legitimate questions regarding majority representation by unions claim- 
ecognition refused by employers, and regarding the form of unit appropriate 
collective bargaining. The objective is to remove these questions as obstacles 
llective bargaining. 
ie time necessary to dispose of such questions through a process of formal 
ring, referral to the Board at Washington and formal decision, gradually in- 
sed through the years. Delay became so substantial that the whole purpose 
he law was defeated. Instead of removing obstacles and bringing employer 
union together in collective bargaining, the obstacles were perpetuated for 
nuths, S months, a year. In many instances such delay defeated bargaining 

since it is an immensely diflicult task to maintain majority over too 

g a period of time without bargaining and without contract protection, 

ecially if there should be antiunion employer action. 

Recent efforts have been directed to speeding such representation proceedings. 
enlarged Board has allowed speedier case handling. General counsel has 
ntly streamlined prehearing procedures which has cut down the time 

tween filing the petition and the hearing. This however, does not affect the 
or time gap, between the hearing and the election. The streamlined procedure 

s its own defects: the petitioner does not know until the hearing opens what 
es it will be expected to meet, what evidence it will be necessary to produce. 

Our opinion is that a radical revision of the approach to representation pro- 

ings is called for. Representation proceedings are today in fact if not in 
formal, technical, and legalistic adversary proceedings. They should 
stead be investigations conducted by the Board. They should, we think, be 
lisposed of at the regional level, unless it appears to either the regional director, 
the Board, that questions exist requiring disposition by the Board. They 
uld, as now, be initiated by petition, and all interested parties should at once 
required to state, in writing, their position relative to the petition. This may 
eem to tend toward formality, while our position generally is that more in- 
nality is needed, but actually, such written statements are easily possible 

| would do much to clarify and expedite subsequent proceedings. (The forms 
nd procedures used for this purpose by the Ontario Labor Relations Board offer 
vood example of this practice, recognizing necessary differences which must 

t under a provincial act of the character of the Ontario Labour Relations 

ind a national act such as the N. L. R. A.) 

\n immediate investigation should follow—and we mean an investigation in 
e field, not a trial. (Industry experts would probably develop in the regions, 
expediting the investigation and making the investigators report increasingly 
eliable and accurate.) Report on the investigation should be followed by prompt 
hearing in the region of specific points of objection raised by any interested 

rty. Appeal to the NLRB should not be allowed except by leave or direction 

either the regional director or the Board. The Board should be given power 
to set up such a procedure by rule. 

\ much less extensive alteration of the representation proceeding, and yet one 
that would be highly beneficent in its effect, is restoration to the Board of the 

ht to run prehearing elections in circumstances in which the Board or regional 
director find it possible and appropriate to do so. Such procedure had been in 
effect for a short time prior to the amendments to the act. 

For example: If a union alleges that it represents 1,000 employees of a manu- 

cturing plant, but the employer or another union claim that 100 of such employ- 
ees are craftsmen who should be in a separate unit, the disposition of the con- 
roversy regarding the 100 employees would hardly effect the result of the elec- 
tion as a whole. It prejudices no one to hold the election, segregating the votes 
of the alleged craft unit, and later dispose of the issues. But such procedure is 
beneficial because it quickly answers all questions of representation concerning 
the vast bulk of employees. 

The same is even more true if, for example, the guild should seek recognition 
for a union of 200 editorial employees, and there is a controversy as to whether 
15 of such employees are or are not supervisors. And if there is no controversy 

all, but one or another party for ulterior motives arbitrarily refuses to con- 
sent to an election, it is obvious that an immediate election should be possible. 
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Regional directors were extremely cautionus—in our opinion overcautious— 
in ordering prehearing elections. We know of no case in which anyone has 
demonstrated prejudice resulting from such procedure. But the knowledge that 
fringe controversies would not delay elections for months tends to induce parties, 
who for their own reasons seek delay, to reach agreement on the issues. 

Such preelection agreements are now rigidly prohibited, regardless of circum- 
stances, for no reason of which we are aware. The sole effect is to impede col- 
lective bargaining. 

At the present time, irrespective of the nature of issues raised, or even where 
no issues exist, no immediate election can be had without the employer’s consent. 
This, in effect, requires the union to organize the plant twice—the union must be in 
a position to win an election at the time the petition is filed, for otherwise, the 
employer can consent to an election, to which the union, having filed the petition, 
must consent or else suffer severely in prestige amongst the employees. But when 
it is in such a position, the employer can, and does, refuse consent. Then the 
plant must be reorganized months later, when, after formal proceedings, the 
actual election is ordered. Employers are well aware of this situation, and 
utilize it to force concessions from the union on the scope of the unit which they 
could not win on the merits. Nor are such concessions unimportant—inclusions 
and exclusions may alter majorities, and the overall shape and scope of the unit 
as well as inclusions and exclusions has potent effect upon collective-bargaining 
strenvth, and hence upon the ultimate collective bargain. 

Arthur T. Jacobs, in The Impact of Government Regulation Upon Collective- 
Bargaining Negotiations (3 Labor Law Journal 311, May 1952) observes the 
effect of this, as he phrases it, “exploitation of the election machinery of the 
NLRA.” He points out that timing is of the essence in organization and repre- 
sentation elections, and that the employer has absolute control of timing, through 
his ability under the present law to give or withhold consent to an election ai 
will, with or without reason. “In return for his consent” the author observes, 
“* * * the employer can insist upon the exclusion from (the unit) of various 
fringe groups. Again, in the interests of speeding up the election procedure 
rather than risk protracted hearings, the union frequently will be willing to 
grant concessions.” 

This we consider a most unfair and oppressive advantage given to employers, 
an’ for no reason that we have ever heard of, unless it be considered sufficient 
reason to vest, in this manner, control over timing of an election or shape of a unit, 
in employers. Are we to believe that this is desired, intentional? We note with 
distress t'at while restoration of the prehearing election was included by 
Senator Taft in his 1948 proposals, it is not, so far as we can ascertain, amongst 
his present proposals. And again, we have heard no reason why it is not. We 
mivht add here, that advance releases indicated that the Senator agreed that 
redefinition of the term “supervisor” was needed, but his bills thus far intro- 
duced contain no modification of the definition. 

As we have indicated, we are of the opinion that even a more flexible approach 
to representation cases than that afforded by prehearing election is desirable. 
Representation proceedings are, in their nature, adapted to speedy and just dis- 
pesition through an on-the-spot investigation by Board field examiners. We 
believe that the experience of the National Mediation Board in conducting elec- 
tions under the Railway Labor Act and of the National Labor Relations Board 
under its prehearing rules demonstrates that there are few elections which can- 
not quickly be arranged by on-the-spot investigators and agents, without need 
for formal hearing. But if formal hearings be deemed desirable, then there is 
certainly no reason to prohibit the Board, regardless of circumstances, from 
hold’ng a prehearing election. 

Some guild representation cases well illustrate the need for such flexible 
approach. 


(1) The A. 8S. Abell Co. (Baltimore Sunpapers editorial departments), 81 
NLRB 82 


Petition was filed by the guild on April 7, 1948, seeking election in a unit of 
the news and editorial department of the Baltimore Sunpapers. 

The Board held an informal conference on April 19, 1948. 

The employer refused to consent to an immediate election. He maintained his 
refusal even when it was pointed out to him that any issue he desired to raise 
regarding the inclusion or exclusion of particular employees could be disposed of 
by challenge to such employees and determination of the challenge—by agree- 
ment, if necessary, that they should be determined even if they did not affect the 
result of the election. 
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The unit alleged by the guild contained 200 employees. The publisher sought to 
exclude 65 employees. Thirty employees he sought to exclude as supervisors 
(one for every seven concededly nonsupervisory employees) ; and the balance in 
four group exclusions: (a) editorial writers, on the ground that they expressed 
opinion; (0) field correspondents, on the ground that they were highly skilled; 
(c) copy boys, on the ground that they were unskilled menials; and (d) telephone 
operators, on the ground that they were part of another department. There was 
no merit whatever in the first three group exclusions, the Board having included 
such employees within editorial units time and again; and the exclusion of the 
telephone operators the guild was willing to concede since it did appear that they 
vere not part of the editorial department. Of the alleged supervisory exclusions, 

y a very few classifications presented any issue at all. The others were pat- 
é utly rank-and-file employees, who had never been known as supervisors, did not 
themselves know that they were supervisors, and were given rank-and-file and 
not supervisory titles on the payroll. 

Hearing was held on June 14-18, 1948, and the case decided on January 11, 
1949. Ten employees, in four classifications, whom the guild sought to include, 

re excluded as supervisors. The telephone operators, to whose exclusion the 
cuild had been willing to agree, were excluded. All others were included. 

Had the law allowed, or preferably required, the flexible procedure essential 
to the prompt disposition of representation cases, collective bargaining would 
have been initiated 7 months earlier than it was. There was no issue which 

uld not have been disposed of informally, or determined with equal effective- 

ess to the ultimate form of the unit, in post election hearing. 

The election, held on February 4, 1949, resulted in substantial guild majority. 
Thus the desire of an overwhelming majority of Sun editorial employees for 
representation by the guild and for collective bargaining was frustrated for 10 
months. 

2») Cincinnati Enquirer, case No. 9—RO-325 (not reported) 

The guild on November 22, 1948, filed a petition seeking certification in a long- 
standing unit covered by contract with an independent union, comprising the 
editorial department of the Cincinnati Enquirer. (An amended petition, cor- 
recting the corporate name of the employer, was requested by the Board's re- 
sional office, and filed, on December 14, 1948.) 

The Board’s informal conference was called for and held, on January 3, 1949. 

At this informal conference, rapid agreement was reached on the appropriate 
unit, all parties agreeing that the historical unit was the appropriate one. 

The employer and the independent union then announced that they would not 
consent to an election unless the guild agreed that all balloting be by mail. The 
cnild refused to agree to a mail ballot, on the ground that such ballot gave oppor- 
tunity to interfere with the secrecy of the ballot, and that no unusual circum- 
stances were present to justify departure from the usual rules governing the 
conduct of elections. 

No agreement on the method of polling the employees was reached. The re- 
gional director took the position that despite the fact that when the Board issued 
its direction of election, it would simply order it in accordance with the 
applicable rules, placing its actual conduct in his discretion, he could not pro- 
ceed to an election in the absence of signed consent election agreement. He was 
correct. Hearing was held on January 18, 1949. Despite the absence of issue, 
the Board did not hand down its decision and direction of election until March 
1949. The decision of course merely ordered an election in the agreed unit and 
placed the conduct of the election, in accordance with the usual rules and pro- 
cedure, in the hands of the regional director. The election resulted in a majority 
for the independent union. Whether that result would have been reached had 
there not been a 3 months’ delay cannot be told. We have reason to think not. 
In any event, it is clear that the question of representation could have been 
settled 3 months earlier, had not the act required formal hearing and Board 
decision, although the only question was one of procedure that would eventually 
be determined by the regional director in the actual conduct of the election. 


(3) Jersey Publishing Co. (Jersey Observer, Hoboken, N. J.) 76 NLRB 467 

A petition for election in the editorial department was filed on June 9, 1947, 
prior to the passage of the Taft-Hartley Act. Since there was no disagreement 
between the publisher and the guild on the appropriate unit, an agreement for a 
stipulated election was entered into. At that time, had the publisher refused to 
enter into such stipulation, the regional director could have ordered an immedi- 
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ate election with hearing in due course on any points the publisher desired to 
raise. 

Between the date of the stipulation and the date on which the election was 
scheduled, the 1947 amendments were enacted. The publisher immediately with- 
drew from his agreement for a stipulated election. The Board’s power to con- 
duct a prehearing election even in the absence of any substantial issue was taken 
away. The case, therefore, had to go to formal hearing. 

At the formal hearing on July 17, 1947, the publisher claimed that approxi- 
mately one-half of the editorial department constituted professional employees 
within the meaning of the act. The contention was entirely without merit, 
The Board did not decide the case until March 4, 1948, at which time it overruled 
the publisher's contention, supported the contention of the guild and ordered an 
election which was held on March 19, 1948. 

Prohibition of prehearing election obviously resulted in substantial and un- 
necessary delay 
(4) The A. S. Abell Co. (Baltimore Sunpapers business departments), case No 

5-RC-1002 (unreported) 

In this case petition was filed on January 10, 1952. The unit included 360 
employees. The employer would not consent to an election, because he claimed 
2? employees in the unit were supervisors. Nor would he agree to an election, 
even though it be stipulated that the status of the 22 employees be decided on 
challenged ballots, whether or not the number of challenges affected the result 
of the election. Accordingly, formal proceedings were necessary. Hearings 
were held en March 16 to 21, 1952, and election was ordered on June 12, 1952. 
and, upon an overwhelming vote, the guild certified on July 7, 1952. The 
Board's decision found that only one of the 22 alleged supervisors, was in fact a 
— rvisor, and this one the eas . - ad been willing to concede. The availability 
of prehearing elections could hi cpedited an election by 6 months and without 
pre judic e to anyone. 

It has always seemed to the guild that there can be no pretension of an interest 
in making the act effectively operate to promote collective bargaining so long as 
the absolute prohibition on prehearing elections is retained. The power to con 
duct immediate elections in appropriate cases should be restored. 

AMERICAN NEWSPAPER GUILD, 
Ratpn B. Novak, Eavecutive Vice President. 
J. WitttAM Buiatz, Director of Organization 
April 16, 1953 
InvVING LEUCHTER, Counsel. 


Senator Gotpwarter. The next witness this morning is Mr. James B. 
Carey, president of the International Union of Electrical, Radio and 
Mae -hine Workers. 


Mr. Carey, it is good to have you here. 


TESTIMONY OF JAMES B. CAREY, PRESIDENT, INTERNATIONAL 
UNION OF ELECTRICAL, RADIO, AND MACHINE WORKERS, CIO 


Mr. Carry. Thank you, Senator Goldwater, and members of the 
committee. 

Iam James B. Carey, secretary-treasurer of the Congress of Indus- 
trial Organizations, and president of the International Union of Elec 
trical, Radio and Machine Workers, CIO. 

I am grateful to this committee for the opportunity to testify con 
cerning proposed amendments to the Taft-Hartley Act. In aceord- 
ance with the committee’s suggestion I shall devote my testimony pri- 
marily, although not entirely, to matters relating to the subject of 
election problems. 


1. PREHEARING ELECTIONS 


In the field of industrial relations time is a critical factor. It is 
universally declared, if not always understood, that the solution of 
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utes between labor and management should be accomplished as 
editiously as possible. This is especially true of disputes as to 
ether or not employees desire to be represented by a labor organi- 
on. Delay in ordering an election can destroy a union’s majority. 
Moreover, where one union challenges bargaining rights possessed by 
nother union there is need for speedy determination of the contro- 
ersy in order to prevent or cut to a minimum any interruption in 

e processes of collective b: argaining. The Taft-Hartle by Act unjus sti- 
fial shy protracts the time require sd for settling questions of re presenta- 
tion, and on this, as on so many other points, it is sorely in need of 
orrection. 

During the last years of existence of the Wagner Act, the National 
Labor Relations Board devised the expedient of conducting elections 
before hearing in cases where no substantial issues existed. The law 

rmitted this procedure. Experience with the prehearing election 
proved it to be highly desirable. In the overwhelming majority of 

ises the results of the election ended the representation controversy 
without any necessity for hearing. There was a great saving of time 
nd expense. The Taft-Hartley Act, however, abolished the pre- 
iring election by requiring the Board to hold a hearing before di- 
recting an election except where all parties agreed to dispense with a 
hearing. 

No sound reason was ever advanced for the elimination of prehear- 

g elections by the Taft-Hartley Act. Since the enactment of Taft- 
Hartley, procedural changes introduced by the present General Coun- 
sel have reduced the time gap between the filing of a petition and the 
holding of a hearing. However, an average of between 1 and 2 months 

lapses before the Board issues its direction of election. Employers 
we all too quick to take advantage of this delay in order to frustrate 
ind defeat unionism. The knowledge that the statute confers the right 
to block an election for a considerable period makes employers and 
some intervening unions reluctant to consent to elections and much 

ore insistent upon a hearing in each case. 

So far as the work of the agency is concerned, the result is that the 
Board in Washington must process a large number of representation 
disputes involving no substantial issues. As the staff report of the 
Humphrey subcommittee pointed out: 

Forty-five percent of the representation cases handled by the Board in Wash- 
ington are the short-form type, which means that there were no substantial 
i s involved but an application of already established law. Only 10 percent 
of the representation cases raised suffic iently novel issues to require a decision 
Or the full five-man Board. 

Senators who are interested in economy and in streamlining Gov- 
ernment operations would do well to consider whether the Board 

should be relieved of the burden and expense of processing the over- 
whelming proportion of the representation cases presently disposed of 
by short-form decision through the simple remedy of reinstituting 
prehearing elections. 

Certainly employers should not be permitted to delay representa- 
tion elections and collective bargaining in the absence of good reason 
for a hearing upon substantial issues. In fact, curtailment of such 
delay by use of prehearing elections will lessen the opportunity: for 
emplover interference with the right of workers freely to choose a 
bargaining agent. 
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The absence of a prehearing election procedure has also enabled 
a st-dominated unions to profit from the disruption caused 
by delay. International Union of Electrical, Radio and Machine 
Workers, CIO, which came into existence in 1949 in order to free 
workers in the electrical, radio, and machine industry from Commu- 
nist control, has had extensive experience in combatting the tactics 
of Communist unionism. Let me cite one example showing the need 
for prehearing elections. 

Since 1950 an IUE-CIO local union has represented many thou- 
sands of employees in the large East Pittsburgh works of the West- 
inghouse Electric Corp. The workers selected this local union as 
their bargaining agent in preference to one affiliated with United 
Electrical, Radio and Machine Workers of America, or UE, expelled 
by the CIO because of its Communist leadership. In 1952 UE filed 
a petition for the East Pittsburgh works while IUE-CIO and West- 
inghouse were in the process of negotiating a new collective-bargain- 
ing agreement. Both the IUE-CIO and the employer wanted an early 
election and offered to consent to one. UE refused, although no sub- 
stantial issues existed. 

While the petition could have been dismissed by reason of UE’s 
stand, the petitioner would not have been prevented from refiling im- 
mediately. For technical reasons a new petition would not have been 
untimely. What was required was a prompt and decisive election. 
To get an election it was necessary to go through the formality of a 
hearing in which there were absolutely 1 no disputed i issues and then to 
await issuance by the Board of a direction of election. The resulting 
delay, harassment and confusion were precisely what UE sought. 
Weeks were lost solely because the Board was not able to hold an elec- 
tion immediately, without a hearing. In the end UE was soundly 
defeated. But in all likelihood its disruptive scheme would never 
have been attempted if the prehearing-election procedure had been 
available. 

Just as the elimination of prehearing elections by the framers of 
Taft-Hartley demonstrated a preference for legal rigmarole as op- 
posed to a genuine concern for the most effective way to resolve repre- 
sentation disputes, so this committee’s treatment of the pr ehearing 
election question will be widely regarded as the touchstone of its 
willingness to abandon the Taft-Hartley attitude in favor of a more 
realistic and fairer approach to labor relations. We urge adoption 
of the Humphrey ame S. 1146, section 2—to section 9 (c) (4), 
that would restore prehearing elections. 

In order to reduce still further the time required for Board handling 
of representation cases, I believe that this committee should give seri- 
ous consideration to the recommendations of the Humphrey subcom- 
mittee study that legal assistants to Board members should be pooled 
to permit greater flexibility in use of personnel; and that the Board 
should be allowed, in appropriate cases, to use simpler methods of de- 
termining the existence of a majority than the election, methods such 
as the cross-check of union membership cards against a payroll. S. 
1164 contains worthwhile provisions to this effect which merit favor- 
able action, although there should be added the safeguard that use of 
methods of determining a majority in lieu of an election should be 
conditioned on agreement of the parties. 
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2. VOTING RIGHTS OF STRIKERS 


No more indefensible change was effected by the Taft-Hartley Act 
than the amendment to section 9 (c) (3) disfranchising “employees on 
strike who are not entitled to reinstatement.” This refers chiefly to 
economic strikers who have been replaced by strikebreakers. The 
provision also ties in with section 8 (d) so that employees who strike 
within the 60-day notice period prescribed by that section, even if it 
is only the 59th day, are automatically ineligible to vote in a repre- 
sentation election. 

The Taft-Hartley Act denial of the voting rights of strikers fur- 
nishes a dangerous mechanism for breaking strikes and unions. Presi- 
dent Eisenhower recognized this danger during the election campaign 
when he declared, “I know the law might be used to break unions. 
That must be changed. America wants no law licensing union busting 
and neither do I.” 

Senator Taft himself, in S. 655, would eliminate the voting disquali- 
fication imposed on strikers by sections 9 (c) (3) and 8 (d) of the 
act. In this matter we are in complete agreement with President 
Eisenhower and Senator Taft. 

In the face of condemnation from such responsible and authoritative 
sources of the ineligibility of strikers to vote, it might well have sur- 
prised this committee to find that there are still powerful employers 
who try to justify the present harsh rule. Such employers have told 
this committee that a union representative who demands the right to 
vote for replaced strikers is guilty of agitation based on exaggeration 
and misinformation. 

These nearsighted employers say that the contention that the voting 
disqualification for strikers could be used to bust unions, particularly 
during a time of unemployment, is based on conjuring up “a wholly 
hypothetical and imaginary situation.” But there is nothing fanciful 
about the situation in which a striking union can be deprived of its 
certification through the votes of replacements. There is likewise 
nothing fanciful in the likelihood that the replacements could effect 
certification of their own organization so as to render continuance of 
the strike subject to the mandatory injunction provisions of the act. 

It is claimed that such a course of events must necessarily involve 
employer unfair labor practices. That is not true. 

Certainly no unfair labor practice is needed to wipe out an out- 
standing certification of a striking union through filing of an employer 
petition. Nor need there be an unfair labor practice in the filing of a 
petition for certification by the strikebreakers. Even if there were it 
would be no easy matter to prove. Moreover, it is also naively con- 
tended that to unseat the striking union the employer would have to be 
guilty of selecting replacements on the basis of their union sympa- 
thies; and that, in the absence of picking and choosing, there is no rea- 
son why scabs should not vote in favor of the union whose strike and 
picket line they have ignored. 

Finally, even if the employer were guilty of an unfair labor practice, 
under the rule laid down by the Board in 7imes Square Stores, 79 
NLRB 361, the Board could not initially determine that question for 
itself in the representation proceeding. It would be bound by- the 
decision of the General Counsel with respect to whether or not a 
complaint should issue. If a complaint were issued the ballots of the 
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replaced strikers would be impounded and, if such votes were determi- 
native, they would not be counted until after the passage of the 1 or 2 
years re quired to process the unfair labor practice proceeding. During 
that time, of course, the employer could effectively evade ba irgaining 
with the striking union and the strike would in all likelihood collapse. 

So much for the unreal argument that the present rule does not 
sanction “union busting.” 

It is further argued that the disqualification of striking voters is 
required by the Supreme Court decision in VZRB y. Mackay Radio, 
304 U.S. 333. But in Mackay the Supreme Court decided only that an 
employer was privileged to refuse to reinstate economic strikers after 
the end of a strike to the extent that they had been replaced during the 
strike. The right of an employer to replace strikers does not require 
disfranchising them during the strike. To deny that a striker has an 
interest in reenployment, even though he may have been replaced by 
a strikebreaker, distorts the facts of industrial life. It is the presence 
of such an interest, rather than the availability of a specific job, which 
should determine whether a striker is eligible to vote. There is 
nothing unusual in having more voters than jobs. The National Labor 
Relations Board has customarily permitted employees to vote who are 
il], or on vacation, or tempor: arily laid off, or called for military serv- 
ice, even though those who filled their positions also vote. Moreover, 
the Board allows employees to vote who have ben placed on a pref- 
erential hiring list because of a reduction in the work force. There is 
no inconsistency in letting both strikers and replacements vote, as the 
National Labor Relations Board pointed out when it adopted the rule 
recognizing the e ligibility of both classifications of employees. Wur- 
litzer ¢ ‘ompany, + 2 NLRB 163. 168, 169. 

Callously to ben ny that strikers have an interest in their jobs means a 
re ~ n to the outworn notion of a strike as an illegal conspiracy. Re- 
pudiation of the right of strikers to vote stems from a strikebreaking 
philosophy, directly contrary to that in section 2 (3) of the act which 
recognizes that a striker remains an employee. 

In practice, those who would deprive strikers of their status as 
employees intend to force settlement of all disputes on the employer’s 
terms. They mean that strikes must result in acceptance of the em- 
ployer’s offer or in destruction of the strike and the union itself. They 
mean that strikers should be regarded as economic and social out- 
casts, who must endure punishment for having dared to take collective 
action against their employers. 

We say a worker who strikes so that his family can eat and live 
satisfactorily must not be condemned to total loss of manhvive status. 
There can be no question about the vital and substantial character of 
the relationship between the striker and his employment. It is the 
strikebreaker whose attachment to the job is notoriously tenuous. If 
anyone should be ineligible to vote it should be the strikebreaker and 
not the striker, who by the very fact that he is striking demonstrates 
his tie to the enterprise where he has been working and desires to 
continue to work. At the very least, however, the fair and prompt 
settlement of industrial disputes requires rejection of the medieval 
notions advanced by employers who want to keep available an easy 
method for breaking a strike. Adoption of the proposal of Senator 
Taft, endorsed by President Eisenhower, to make all strikers eligible to 
vote in representation elections, is clearly called for. 
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3. STRIKE VOTES 


There has also been urged upon this committee the desirability of 
enacting legislation requiring that whenever union officials urge or 
idvocate a strike of an entire bargaining unit, or establish or support 
picket lines which have the effect of keeping an entire bargaining unit 
out of a plant, they shall be under the positive legal obligation to sub- 
mit the issues over which the strike is called a secret ballot of ” 
employees in the bargaining unit. This employer proposal is of 
single piece with the demand that strikers should be deprived of the 
right to vote in representation elections. It is derived from the same 
senseless and unreasonable antagonism toward labor unions as free, 
voluntary, and democratic associations. 

Employers who call for mandatory strike votes demonstrate their 
utter failure to understand what strikes are about. They maintain 
that strikes are never justified and are whipped up by irresponsible 
union leaders over meaningless issues, Quite the contrary is true, as 
this committee well knows. Employees do not go on strike lightly. 
Phey do not risk loss of earnings and deprivation for themselves and 
their families simply because they have been told that their local 
union voted to go on strike. No union can conduct a successful strike 
on the basis of a fraudulent or unrepresentative strike vote. If a 
strike is to be effective it must rest upon the participation of the over- 
whelming majority of the employees. It is an ‘pea to American 
workers to believe that they can be easily duped or ae They 
will only refuse to work for a good reason. W ithout such a reason 
they will continue to work and no strike vote will keep dives out. 
( oneeguaily, to emphasize the strike vote is to ignore the realities 
of industrial life. It is to concentrate attention on a form and to 
ignore the serious underlying reasons for labor disputes. 

Experience with strike-vote procedures under the Smith-Connally 
Act and with union-security elections under the Taft-Hartley Act 
showed that mandatory elections did not accomplish what their pro- 
ponents claimed would be accomplished. Such elections did not lib- 
erate employees from the domination of labor organizations, as pro- 
claimed by those who urged them. Overwhelmingly, in such elections, 
employees voted to support the stand of their unions in favor of 
strikes and of union security. Such procedures were enacted in the 
hope of driving a.wedge between the workers and their union. They 
were repealed because it was soon strikingly evident that no wedge 
developed and that there was no reason for the measures themselves. 

The proposal for a mandatory, union-conducted strike ballot of all 
employees in the unit would constitute a drastic change in the nature 
of unions as democratic, voluntary organizations and would amount 
to a wholly unwarranted intrusion into the affairs of such organiza- 
tions. The vast majority of unions are democratically run. This is 
especially true of unions in the Congress of Industrial Organizations, 
which pride themselves, and with complete justification, upon the 
opportunity provided all members to participate democratically in 
the conduct of the union and its affairs. I can speak with special 
knowledge of the union I am privileged to represent, International 
Union of Electrical, Radio and Machine Workers, CIO. We yield 


to no labor organization in the matter in which we adhere to and apply 
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~ pwene of democracy on the international and the local-union 
eve 

It was implied to this committee that a recent strike of IUE-C1IO 
Local 320 in Syracuse was based upon trumped-up issues. Nothing 

can be further from the truth. The strike vote and the resulting 
strike at Syracuse were based upon widespread discontent among the 
workers over local issues that union officials called to management’s 
attention time and time again and that management adamantly re- 
fused to settle satisfactorily. 

The significant part of the strike-vote proposal is that nonunion 
members should be allowed to participate in union strike votes. This 
is part and parcel of the longstanding effort of some employers to 
render union membership worthless. It is part and parcel of their 
irrational opposition to union-security arragements. It is part and 
parcel of their unremitting campaign to wean workers away from 
unions and to convince them that nonunion employees will enjoy more 
benefits and privileges than union employees. The effect of the pro- 
posal would be to relegate unions to a position of impotence. The 
power to make the most vital decisions affecting the conduct of col- 
lective bargaining would be vested in the general body of employees, 
exposed to ‘the relentless sway of company propaganda. The status 
of the union as bargaining agent would be thoroughly undermined. 

Our local unions in Syracuse and everywhere ‘throughout the in- 
dustry contain within their ranks the great majority of the employees 
in the units they represent. Such unions are open to all employees, 
without regard to rac e, color, or religion, and continuously strive to 
bring into membership all employees in the bargaining unit. The 
local unions are run democratically. But the way to increase democ- 
racy is to bring the nonunion employees into the ranks of the union 
so that they may effectively and responsibly register their will along 
with their fellow unionists. Democratic control of an organization 
must remain in the hands of its responsible members. In no sense 
is democracy served by destroying the independent strength of volun- 

tary trade unions. Employees who are displeased with an organiza- 
tion are and should be able to vote it out. But no union that is the 
duly designated bargaining agent should be compelled to desist from 
striking or to support a strike because of the wishes of employees who 
are not. members of the union. 

It is, moreover, a monstrous hypocrisy for the managers of a typical 
giant corporation to demand that the Government legislate democracy 
for unions. Ev eryone knows that democracy is far more prevalent in 
labor organizations than in such corporations. The ruling hierarchy 
in most large corporations governs the affairs of the corporation in 
completely dictatorial fashion. The members of the managerial 
hierarchy do not ballot their stockholders or even their board of di- 
rectors before taking the most important decisions affecting the cor- 
poration and its employees. What cries of outrage would be heard 
from management if it were proposed that Congress should require 
a secret vote among the stockholders before management could refuse 
union demands when such refusal would mean a strike. What still 
louder cries of protest would be heard from the “democratic” gentle- 
men who run the affairs of powerful corporations if it were proposed 
that Congress should require them to poll not only their stockholders 
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uit their employees before turning down any union demands that 
might lead to a strike. 

Let the autocrats who run large corporations practice democracy 
n their own house before av ocating that democracy should be forced 
ipon union members who already practice it. 


4, SEPARATION OF FUNCTIONS 


The present law provides for a general counsel independent of the 
National Labor Relations Board, with supervisory power over all 
personnel other than trial examiners and legal assistants to the Board, 
and with final authority over the investigation of charges and issuance 
of complaints. The effect of the existing separation is to create a two- 
headed monster unique among Federal ‘administrative agencies. The 
Administrative Procedure Act contains adequate safeguards with 
respect to separation of the investigative, prosecuting, and judicial 
functions of all administrative agencies. No sound reason exists for 
singling out the NLRB for special treatment. 

As stated above, in the section on voting rights of strikers, the 
existing separation permits the General Counsel alone, by refusing to 
ssue a complaint, to prevent replaced strikers from voting in a repre- 
sentation election, even though the Board is supposed to have final 
uthority as to all election matters. This is obviously an undesirable 
rangement. 

The split in authority between Board and General Counsel can 
produce unjust results where the General Counsel prevents issuance 
of complaints that the Board would uphold. Moreover, as shown by 
experience, effective administration of the agency becomes impossible 
where Board and General Counsel have “fundamentally different 
policies. The present General Counsel may get along with the Board. 
But, as we know, administrations change. There is no guaranty that 
in the future the Board and the General Counsel will always share 
the same overall viewpoint. 

For these reasons, the statute should be amended to eliminate the 
separate General Counsel. At the very least, there should be provided 
an appeal to the Board from the refusal of the General Counsel to 
issue a complaint. 

On the other hand ,a bill introduced by Senator Taft, S. 659; would 
substitute for the General Counsel a new independent agency under 
the control of an administrator. This proposal would accentuate and 
increase the disadvantages of the existing split. The administrator 
would continue to exercise final authority over the issuance of com- 
plaints, while the Board would decide unfair labor practices cases. 
The administrator would also investigate representation petitions 
and transmit the result of the investigation to the Board, which would 
decide whether to hold a hearing and would be responsible for the 
conduct of the hearing. When the Board directed an election the ad- 
ministrator would conduct the election, but the Board would issue a 
certification. Division of responsibility in election cases and the 
necessity for channeling all decisions as to issuance of a notice of hear- 
ing through the Board in Washington would greatly increase the de- 
lay in election ¢ sases, without any conceivable compensating advantage. 

The Taft proposal for an administrator would compound con- 
fusion by allowing both the Board and the administrator to be repre- 
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sented in proceedings for enforcement or review of orders as to which 
they disagreed. How a court would react when the Government ap- 
peared be fore it in the form of two opposing representatives is not 
hard to imagine. Consistent and efficacious administration of the act 
would become impossible. 

At other times Senator Taft took a different view as to the desir- 
ability of a separate General Counsel. Some people suggest that the 
change in administration may have had something to do with in 
spiring current reorganization proposals. At any rate we remain 
consistent. We have always favored eliminating the split between 
Board and General Counsel. We still do. 


5. FREE SPEECH 


Section 8 (c) of the Taft-Hartley Act provides that the expression 
of views shall not constitute or be evidence of an unfair labor prac- 
tice, unless such expression contains a threat of reprisal or force or 
promise of benefit. This is the so-called free-speech provision of the 
Taft-Hartley Act. Actually no specific protection for speech was 
necessary. The Supreme C ourt recognized the employer speech was 
subject to constitutional protection but that the Government might 
curb such speech where the employer's total conduct restrained or 
coercised his employees. Section 8 (c), however, went far beyond 
what the Supreme Court considered the Constitution to demand. 
That provision required that speech should be divorced from the con- 
text in which it took place and even directed that speech which was 
not on its face coercive should not be used as evidence in an unfair 
labor practice case. 

Under section 8 (c) the National Labor Relations Board has per- 
mitted employers to pressure their employees through antiunion 
speeches and statements merely because such expressions did not con- 
tain the explicit threats or promises required by that section. 

Senator Nrery. Mr. Carey, can you give the committee any specific 
instances of the misuse or the abuse of the section which you have just 
read ? 

Mr. Carry. Well, the history of the Board is replete with cases of 
that nature. One example recently was in a representation election in 
the Stewart-Warner case in the city of Chicago. There we had two 
unions competing to represent the employees of Stewart-Warner. 

In this case the employer flagrantly, openly favored the IBEW 
against the IUE—-CI1O, the union I am privileged to represent. The 
employer sent communications to the employees in which they said, 
and supported with argument, that “We frankly recommend that the 
employees vote for the IBEW against the IUE. t 

The employer also stated that a 4-cent wage increase that was due 
the employees was being held up and would be denied the employees 
if the employees voted for the IUE-CIO against the IBEW. 

We have relations with that same employer in other plants. There 
is now a strike in North Carolina. In another plant we are having 
difficulty in Connecticut. That is largely due to the effort on the part 
of the employer to undermine the collective-bargaining agent. 

Senator Nzery. What has been the attitude of the Labor Board 
in the cases to which you refer ? 
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Mr. Carey. In this particular case, the Board has the difficult task 
of accepting the issues based on the way this free-speech provision is 

resented in the law at the present time. The Labor Board felt it 
was unable to have another election, even though the Board admitted 
that the results of the election were largely determined by the action 
of theemployer. So the people in this particular case were denied the 
right to determine their own collective-bargaining agency withont 
ictual interference by the employer. And the Board was unable to 
rder a new election, even though they admitted the contentions of the 
IUE-CIO that the employer engaged in activities impeding the right 
of the employees to make their own determination. 

Senator Neety. Are you suggesting, or will you suggest, or have 
omeone suggest for your organization, the change that you think 

hould be made in the law to prevent a recurrence of the matter to 
which you have just referred ? 

Mr. Carry. I come in my presentation to a decision of the Board 

at was helpful in that regard. 

On the other hand, section 8 (¢) has not prevented the Board and 
he Supreme Court from seriously curbing picketing, which a Su- 

eme Court Justice once called “the workingman’s means of com- 

unication.” 

Recently, in Bonwit Teller, 96 NLRB 608, and in subsequent. cases, 

e Board ruled that an e mploye r who addresses an antiunion speech 
to his employees on company time and property commits an unfair 
labor practice if he refuses to give the union an equal opporunity to 
reply. 

Now some employers who profess to be interested in free speech have 
expressed grave horror over the Board’s decision in Bonwit. Teller. 
Furthermore, they have urged that the requirements of section 8 (c) 
hould be extended to representation cases, where they are nore int appli- 
ble : and Senator Taft has introduced a bill to that effect, S. 655. 

The questions that occur to me are: Why don’t these self. styled 

mpions of free speech express concern over infringement of the 
cht of workingmen to picket? Why do these people assert that 
peaceful picketing can never be protected persuasion while employer 
tatements of the most insistent and demanding variety are always 
noncoercive ? 
The Bonwit Teller rule prevents improper employer interference 
ith elections. It isa good rule. It does not deprive the employer of 
free speech. It simply makes it necessary for him, if he wishes to 
exercise the privilege of devoting company time and property to 
propagandizing against the union, to give the union an equal privi- 
lege. Without such equality the union’s voice would be effectively 
drowned out. Free speech is not impaired by this rule. 

On the contrary, the rule preserves and extends freedom of speech. 
E mploye rs who have an aversion to permitting unions to address their 
employees can rely on their house organs, their letters, reports, special 
bulletins, radio programs, posted notices, and the statements of their 
supervisory employees, all of which are more than sufficient, in ordi- 
lary situations, to counterbalance the methods used by unions to 
communicate with employees. 

The Federal Communications Act requires that broadcasters who 
made their facilities available to one candidate must give equal time 
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to an opposing candidate. This rule protects fredom of speech in 
a restricted medium. In the same way, the Bonwit-Teller rule pro 
tects free speech in the restricted and potent medium of the plant 
meeting. 

There is absolutely no justification, in any event, for extending the 
requirements of section 8 (c) to representation cases. It is one thing 
to protect free speech. It is quite another thing to insure that elec- 
tions are conducted in an atmosphere free from improper influence 
and in such a manner as to reflect accurately the employees’ choice of 
a bargaining agent. If an election is set aside because of something 
an employer said which influenced the result, the employer’s right of 
free speech is not in the least affected. The employer is not subjected 
to any penalty or adverse action. No order is directed against him. 
The only consequence is that the election is repeated in the hope that 
the employees involved will be able to express their choice more freely. 

For this reason there is no need to extend the complex restrictions 
of section 8 (c) to representation proceedings. Even if the Bonwit- 
Teller doctrine were reversed and the conduct forbidden by that rule 
were no longer to constitute an unfair labor practice, it would still be 
desirable and fair for the Board to insist that it would not consider 
an election valid and conclusive unless an employer who filled his 
employees’ ears with antiunion propaganda during working hours 
in the plant permitted the union an equal chance to reach such em- 
ployees. Such a rule would not harm freedom of speech but would 
protect the integrity and dependability of the Board’s own election 
processes, 

We knew from experience that employers who use company time 
and property to pressure employees by means of antiunion speeches 
cause unfair and improper distortion of election results. We have 
seen it happen time and time again. We see nothing wrong in the 
practice of the Board to set aside the or iginal election ‘and run it over 
again, although we believe the Board does so far too infrequently. 
Such a practice does not infringe on anyone’s right of free speech. 
It does help to secure for employees the opportunity to vote freely. 

I cannot emphasize to strongly my opposition to the proposal of 
Senator Taft, supported by a number of employers who are over- 
anxious to defeat unions, that the artificial and restrictive conditions 
of section 8 (c) should hamstring the Board in representation cases. 

Senator Gotpwarer. Mr. Carey, just a question on that. 

Suppose that a union, in approaching a group of employees, hired 
a hall or used their own meeting hall and invited the employees to come. 

Let us say that they attended a hundred percent, and the union told 
of the benefit to the employees from joining the union. 

Would it not be proper to allow the employer to assemble those 
people and give his side of it? 

Mr. Carey. I would think so. I would think the employer could 
have the opportunity of hiring a hall 

Senator Gotpwater. No, using his own place, since he already has 
it. 

Mr. Carey. Pardon me, Senator. The point I make is this: The 
employer calls together employees for the purpose of rendering a 
service, and then, while that employer has them as a captive audience, 
they must be present. That is an unfair action. That is unfair 
competition. 
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Now, if the employer is able to exercise his captive-audience tech- 
nique, it is only fair that what the employer contends on that basis 
is properly rebutted in a democratic fashion by someone whose point 
of view may be different from that of the employer. 

We don’t object to employers—and they exercise it—having all 
the means of communication that are open to labor organizations, 
even though labor organizations can’t compete fairly. Our union can’t 
compete with General Electric; General Electric has its advertising 
policy underwritten through arrangements with the Government. 
lhey can avoid the payment of taxes. And the general public is 
therefore paying the GE’s antiunion propaganda in large part. We 
don’t object to General Electric holding all the meetings they care to 
on the same basis that unions have. But we do object to General 
Electric engaging in this unsatisfactory practice of saying that the 
union can’t approach a group of workers in Schenectady because of 
security regulations and putting these people under conditions, for 
supposed security purposes, that the union will not have access to 
them. 

Senator, there is a difference between the captive audience tech- 
nique that is used by employers and the open and democratic method 
of free discussion. 

Senator GoLpwATerR. But you do believe that it should work both 
ways. 

I used a hypothetical case, which I must agree with you would be 
rather hard to imagine being filled a hundred percent. But if the 
union approached the employees first in a meeting in a matter which, 
I will say, was a hundred percent attended, or attended by the same 
percentage that the company would find in their meetings, would not 
the employer then be justified, in his own time and in his own place 
of employment, answering any charges or answering questions that 
might arise on the part of the employees? 

In other words, should not this thing work both ways? 

Mr. Carey. It should work both ways. Senator, we have violations 
of what we would term “freedom of speech.” We call a meeting, and 
by invitation the employees attend the meeting. The employer quite 
frequently—and it is a growing practice—will say to the employees: 
“You are required to work overtime covering the period that the 
meeting has been called for.” Another meeting will be called, and 
the employer can do that. And we recognize that that is something we 
have to deal with. We don’t have equal access with the corporation, 
especially these large corporations, to television and the radio. It is 
awfully difficult, even if we had the money, to get the time, in competi- 
tion with these people who buy time for a 13-week period or a 26-week 
period or engage in the expenditure of millions of dollars for adver- 
tising purposes. We certainly don’t get the issues presented in the 
American newspapers. The employers all have their own papers. 
Labor unions have to have papers, too. That goes on. But the public 
means of communication are pretty well tied up with the employer’s 
point of view. 

Now, we raise a question about this captive audience technique, where 
the employer has the sound equipment throughout the plant, and the 
employers won’t permit the unions to operate democratically, because 
they deny them the right to hold a meeting. 
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Take this case I mentioned of the Westinghouse plant in East Pitts- 
burgh. Visualize, if you will, Senator, a union with 14,000 members in 
a plant where 17,000 people are employed, or perhaps 18,000, spread 
over a large community. We have to call our meetings when the 
weather is good in a ball park. 

We have to use whatever opportunity we have at our disposal to 
get the story to the members. If that employer sought to do it—in 
this particular case it was not true—he could deny those employees 
the right to participate in that meeting by simply announcing that pro- 
duction will take place during that period. It has happe med on other 
occasions. I would agree that if you operated on the basis of what 
rights the employees have, we would have no complaint. But the 
proposition that has been going on in American industry has been one 
of employers and their totalitarian methods. 

In my testimony, I mentioned Local 320 in Syracuse. This em- 
ployer, the General Electric Corp., decided to poll its employees, be- 
cause a strike is being conducted there. We were getting along with 
the employer in conference in New York, resolving this dispute. At 
least, we had worked out 4 of 6 very difficult issues. Both sides agreed 
to reduce the area of agreement to a written document and exch: ange it 
the following morning and discuss it. The employer adopted this tech- 
nique of sending out an item that is returned to the employer: “I am 
against this strike,” and a box for them to take a vote, “I am in favor 
of this strike,” and a box for them to take a vote. No signature is 
required. 

1 am sure that this ballot, being sent with the stamped envelope back 
to the employer, will be used in a tremendous propaganda program by 
the General Electric Corp. 

What hurt was the fact that the employer, relying on this technique, 
decided, after 1 day of discussing these issues in New York, not to 
follow ee with the points that were agreed upon. 

The representative of the employer came in the next morning and 
said, “We didn’t reduce this area of agreement to writing. We are not 
going to follow this procedure of working it out through collective 
bargaining,” and our effort to resolve that dispute coll: apsed. 

The unfair advantage the employers have is great enough at the 
present time in dealing with these issues without enlarging the area 
to make it legal to deny unions access to the employees in a plant where 
the employer has access to them on a captive-audience basis. 

Senator GotpwaTer. Well, you mentioned 17,000 people. Are they 
on strike in Westinghouse ? 

Mr. Carey. No, sir. I will try to make it clear. They are not on 
strike in Westinghouse. That is the East Pittsburgh plant. I men- 
tioned them as the example of how the employer has an advantage 
over unions in reaching employees. 

The same thing would be true in the plant of General Electric in, 
say, Lynn, Mass., where because of the holding of a meeting in an 
open-air ball park, because there are 14,000 people that were ‘eligible 
to attend that meeting, and because it rained tremendously that day, 
our meeting was washed out. Some Communist agents sitting in that 
meeting captured two microphones in the stadium. And it made it 
difficult to conduct a vote. 
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In that particular case, the employer’s interference with the affairs 
of the union made it possible for the local union not to have a meeting 
take place under democratic procedures. 

Now, we have the employers with all modern techniques of dealing 
with their employees, and the one I cite here, it was not done in the 
Westinghouse plant in Pittsburgh. It is being done in several in- 
stances Where the employers have an undue advantage and that is just 
prior to an election or a representation election is going to be con- 
lucted, propagandizing the amavenees on a captive-audience basis and 
preventing a free choice by the employees in the determination of 
their collective-bargaining agent. 

And here in this case these employees say that the reason we have a 
dispute in Syracuse is because nonunion 

Senator Gotpwarer. Are these 17,000 people in Pittsburgh on 

trike now ¢ 

Mr. Carey. No, sir. 

Senator Gotpwarer. So negotiations you are engaged in that you 
referred to on this ballot do not affect these 17,000 people? 

Mr. Carry. No, sir. 

Senator Gotpwarer. Does this affect people that are on strike? 

Mr. Carry. Yes, sir. 

Senator Gotpwarer. Under your constitution, do you take a vote 
on a strike? 

Mr. Carey. Yes, sir. 

Senator Gotpwarer. What are the total number of employees en- 
gaged in this particular strike? 

Mr. Carry. It would be some 8,000. 

Senator Gotpwarer. What was the total number of votes for the 
strike ? 

Mr. Carry. The votes for the strike were somewhat overwhelming. 
It was a matter of several thousand against a few hundred. There 
was no question about the people voting for the strike and the inter- 
national president approving that strike. The question was that par- 
ticipating in that vote were the members of the union and the mem- 
bers did not permit to participate in the vote for a strike people who 
were not members of the union but employees of the company. So the 
company contends that everybody in the unit, whether they are mem- 
bers of the union or not, should participate in the vote. 

Senator Gotpwater. I wanted to ask one question here. When you 
take the strike votes, are they taken in a meeting or do you take them 
by mail ballot ? 

Mr. Carry. There are various ways of taking a strike vote, 

Senator Gotpwater. In this particular case did you use the mail 
ballot ? 

Mr. Carey. No, sir; at a meeting with the opportunity for all the 
members of the union to participate. 

Senator Gotpwater. That were present ? 

Mr. Cargy. That were present. I might say, Senator, so that you 
will know, that the grievances involved in this dispute in the Syracuse 
General Electric plant were in existence in 1950, and we had a strike 
in General Electric in 1950. We had to have a strike to get General 
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Electric to deal with this non-Communist IUE-CIO, in collective 
bargaining. They had been dealing with the UE for quite some time. 

I might point out that was an awfully good case for the committee 
to note. We filed our petition for an election on November 11, 1949. 
It was expected that in view of the issues involved as to whether or 
not GE employees desired to be represented by the Communist UE 
expelled from the CLO on November 2 for being the Communist Party 
masquerading as a labor union or the International Union of Electri- 
cal, Radio and Machine Workers—one would think under the circum- 
stances that an election could be held with some measure of dispatch. 
The UE was opposed to having an election, and of course they used 
the present arrangement of no prehearing election as a method of 
tying it up. It took us 5 months to get an election in General Elec- 
tric, even though I might say in this particular instance the Board 
was trying to produce an election. 

The IUE of course wanted an election. But you tie up collective 
bargaining for that period of time and, of course, during that period 
of time unfortunately the employer was insisting on dealing with the 
UE for a great part of it, contending that he had a contract with the 
UE. That was not true of all employers, but it was in this particular 
case. 

There are 5 months where you had absence of collective bargaining 
and excellent opportunity for an employer to play one group against 
the other. The Communists were contending that the ClO through 
the TUE was disrupting their relations with the employer, and the 
employer was taking advantage of it. In that last respect they were 
correct. 

We contend in this presentation that if the Board were permitted 
to hold prehearing elections, we could have done a much better job in 
dealing with this Communist-dominated situation of the UE. 

Senator Gotpwater. Now, in answer to a previous question on how 
you take these votes, you mentioned that you do it in several ways. 
{ presume that is in open hearing such as we have discussed. Do you 
resort to the mail ballot such as is common among organizations and 
business ¢ 

Mr. Carey. No, sir. 

Senator Go_pwatrer. You never use the mail ballot? 

Mr. Carry. In General Electric most of the unions have an arrange- 
ment by which their constitutions provide the strict rules under which 
they have a strike. As an example, although this Syracuse strike in 
General Electric is over local issues, over local wages, the wages in 
the Syracuse plant are 25 cents an hour on an average below what they 
are in General Electric on an average. People get $1.24 for jobs that 
other plants of General Electric will pay far more than that. I would 
say it is virtually a sweatshop situation in comparison with other GE 
plants. 

And the management is more reluctant to settle grievances than 
they are in other GE plants. We just went through the process of 
taking local strike votes, having failed to arrive at an agreement on 
a national basis with the General Electric Corp. Through the methods 
provided by our constitution votes were taken in all these plants of 
General Electric—Fort Wayne, Lynn, Philadelphia, and various other 
establishments—under their rules. For us to have a chainwide strike 
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there have to be delegates on the conference board representing two- 
thirds of the employees who vote affirmatively for a strike. 


We were unable through these votes that were taken locally to get 
he two-thirds vote necessary and there was no strike called, even 
hough we had this dispute with General Electric and no agreement 
was arrived at on the wage question and we had the right to strike. 

Now, that would prove I think beyond any question that even 

ough there was no question in the mind of the president of the 

‘ion that the only way we could get a satisfactory settlement of the 
ssues in dispute, namely, wages in GE, would be if the union com- 
nittee had the support of the membership to the extent that they 
ould call a strike, and I believe sincerely as I would contend to you 
today that the only way that we could get a settlement would be if 
we had a right to call a strike, yet through the voting arrangement 

the IUE and the GE employees, members of our union, said no 
strike and no strike was called. 

Now, some of the votes are taken on a rather complicated basis. In 
Fort Wayne they have a polling booth arrangement for a secret strike 
vote and the regulations require a certain number of days and certain 
hours. It sets forth a method of counting the votes. And the vote 
was taken just recently under that procedure and the people over- 
whelmingly voted not to have the strike. I think it was unfortunate. 
If there was ever a time when a strike would be helpful in bringing 
ibout a better relationship between management and union, it would 
be in this particular instance of Géneral Electric. 

But General Electric in Fort Wayne was contending publicly and 
otherwise through letters to their employees that the vote would not 
be a good one because it should be taken on company property and 
everybody that is affected by the strike should have the right to cast 
a ballot. 

Now, in that Fort Wayne plant there you have to have a percentage, 
I think it is three-fourths, of the people, members of the union, cast- 
ng an affirmative ballot. In other words, if you have 25 percent of 
the people that do not show up to vote, then a strike cannot be called. 

Now, if you compare the techniques of this union, the IUE-CIO, in 
expressing the wishes of the membership with the technique of the 
General Electric Corp. in expressing the wishes of their stockholders, 
you have a democratic procedure involved as against a totalitarian 
method of operation. And I feel certain that if the stockholders of 
General Electric had the right to vote whether or not GE should pro- 
vide 7 paid holidays in 1953 instead of 5 paid holidays, as GE had in 
ts contract with our union in 1950, 1951, and 1952, in the face of their 
financial report just issued the other day, I think the stockholders 
would vote that we should get the 7 paid holidays. 

I sincerely believe that the stockholders would have voted correctly 
on another issue in this dispute, arising out of the fact that Congress 
in its wisdom decided to recognize that the people on pensions and 
social security ought to get an adjustment of their pension because of 
the increase in the cost of living. GE decided to take that action by 
Congress as bringing profits for themselves. : 

[ will explain that. In our contract with General Electric people 
who work for a certain number of years for GE get not less than $125 
‘month pension. They have been getting it. Then Congress decided 
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to raise the amount that would be given to people under social security 
from $5 to $8.60 because of the increase in the cost of living. 

Some people would think that Congress had in mind that these pec- 
ple who were getting the pension would get, instead of $125, the in- 
crease to $130. But not in the case of General Electric. General Elec- 
tric gave them $125 and took that $5 increase in the form of paying less 
to the pensioners from the amount the company was obligated to pay. 

I think the stockholders of General Electric in the face of their tre- 
mendous financial situation would say GE ought to do the right thing 
and permit the will of Congress to be carried out with these people on 
pension. The lowest group of pensioners getting the least amount 
surely ought to get the benefit of the action of Congress. 

I also sincerely believe that the stockholders of General Electric, 
if given a chance to vote on the issues in this dispute in Syracuse, would 
vote in favor of the management doing the right thing and settling 
these grievances. 

Senator Gotpwarter. Of these 8,000 people that we are talking about 
who are on strike, how many of those would you say actually put a 
ballot in the box? 

Mr. Carey. In the several elections that were held several thousand 
of them did. I don’t know exactly how many. 

Senator GotpwatEer. Would 50 percent of them have voted ? 

Mr. Carry. Certainly. More than 50 percent of them expressed 
their views. 

Senator GotpwatTer. I meant by actual ballot. You do not know 
the total? Is there any way this committee could be supplied that 
number ¢ 

Mr. Carey. Certainly, we could give you documentation of that 
whole case if the committee is interested. 

Senator Gotpwater. The committee, I believe, is interested, because 
this has come up time and time again. Both sides have presented 
this question, this particular part of it. 

Mr. Carey. Senator, I might suggest that we would be delighted 
to have all the people in the General Electric plant in Syracuse partici- 
pate in these decisions, all the people eligible to the union, but in order 
to do that they have to accept the responsibility of membership in the 
organization. 

Senator Gotpwater. The 8,000 people we are talking about are all 
members of the union? 

Mr. Carey. The vast majority are. 

Senator Gotpwater. This is probably not germane to this discus- 
sion, but all corporations in this country give all stockholders the right 
to vote, the opportunity to vote. I will agree with you that they do not 
all exercise that opportunity. 

Mr. Carey. I happen to be a stockholder in General Electric. 

Senator Gotpwarer. So am I, and I get my proxy every year. I get 
it from every corporation I have a share of stock in and if I do not 
vote, it is my own lack of interest or whatever you want to call it. 

Mr. Carry. Senator, if you voted the holiday question, would you 
vote for a reduction of holidays? 

Senator Gotpwater. Those are not presented to the stockholders. 

Mr. Carry. The only thing that is presented to us stockholders, 
Senator, is an opportunity one day a year to come in and listen to a 
report made by a corporate management official. We ask that these 
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ssues should be placed on the agenda. The answer is “No,” that they 
ire not proper subjects for the stockholders to deal with. They con- 
tend that it is the prerogative of management. Even the board of 
directors—we would like them to express a view on these important 
sues that may lead to a strike or a settlement that would avoid a 
strike or prevent a strike or develop a happy relationship. We know 
even they are denied the opportunity to express themselves on man- 
igement’s activities with regard to these issues. 

Senator Gotpwater. As I said, this discussion is a little ungermane 
to this, but I would like to point out that your trouble in getting 8,000 
people to vote is the same trouble that General Electric or any other 
corporation has in getting the majority of their stockholders to vote, 
and there are many cases that have been presented before us where the 
board of directors, so to speak, of a union has exercised the same 
control over the union as you infer that General Electric and other 
corporations do over their corporations. 

Mr. Carey. No, sir. 

Senator GotpwarTer. So I think there are things to consider on both 
sides of this. The discussion has been here, time and time again, the 
democratic vote of unions. I just wanted to bring that out. It came 
about through your introduction of the form of ballot that is used b 
General Electric and I imagine by many other corporations and 
rather suspect voting is done this way in some unions in this country. 
| find nothing wrong with that particular form of balloting on any 
subject. 

Mr. Carey. Do you find anything wrongwith the manner with which 
the company is counting them ¢ 

Senator Gotpwarer. Well, I have heard some testimony here that 
might cause me to find something wrong with the way the union 
counts them. 

Mr. Carey. What? 

Senator Gotpwarter. I have heard testimony that might cause me to 
find something wrong with the way the union counts them. 

Mr. Carey. Have you heard of any instance of that in the IUE-CIO? 

Senator Gotpwarter. I believe you are the first witness we have had 
here. 

Mr. Carry. We would like to get at the charges that are made so 
freely and would like to pin them down. So I ask you, are there 
any cases where democratic procedure was not followed in the 
IUE-CIO? 

Senator GoLtpwarer. I believe you are the first witness for IUE- 
CIO. You have not introduced any, so I do not have any. 

I want to point out that this problem is a problem of both sides, 
that the fact that sometimes among 8,000 or 10,000 employees a few 
hundred can call a strike is the same trouble in unions that you infer 
we have in corporations when a handful of 15 or 20 can control the 
destinies of the corporation. 

I would not condone either one of them. I think the problem is 
for you to instill greater interest in your union membership and for 
corporations to instill greater interest among their members, their 
stockholders. That is all I have to say about it. 

Mr. Carey. Senator, but it comes with poor taste for these cor- 
porations to call upon you, an official of our Government, to legislate 
to democratize the unions which practice democracy and for the 
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interest of the committee to be directed in that regard alone. I find 
no great interest even on the labor committee of the Senate to bring 
about a proper democratization of corporations. All the interest 
seems to be to indict unions, that they are undemocratic, and that 
they do not know how to conduct a vote. 

Frankly, Senator, we are confronted with this in a very practical 
sense. I represent a union, the [UE-C1O, where the corporations are 
trying to infiltrate and control the union. We have had experiences 
in labor where corporations did that, did it successfully. In this par- 
ticular case again we have the corporations trying to run the affairs of 
the union, try ing to determine a method of balloting, trying to deter- 
mine who shall be eligible to vote. General Electric puts out full- 
page advertisements saying, “It is time for a change,” in which they 
decide that the officers of this union do not meet their standards and 
therefore they ought to be removed. 

I am not talking now because it was directed against me, although 
my name happened to be mentioned. The GE corporation is doing 
that, even though at the same time we are engaged not in a cold war 
against the Communists; we are engaging in ‘something that is much 
more than a cold war. Some people get hurt occasion: illy. We have 
to go toa plant and convince people of the Communist danger. While 
the Communists are trying to dominate our union, the corporations 
are trying to dominate our union. We are put in a very difficult posi- 
tion. Our simple suggestion is that if the employers would please 
not interfere with our affairs to the extent that they are and if the 
Communists would not, we would be able to build our democratic 
organization. 

Senator Gotpwarer. All right, you can proceed. You had gotten 
up to communism, and I think you made a good statement to get into 
it. 

Mr. Carry. We in CIO and in the International Union of Elec- 
trical, Radio and Machine Workers, CIO, have direct knowledge, 
gained through bitter struggle, of the evils of Communist-led union- 
ism and of the best methods to combat totalitarian misleaders of la- 
bor. Our fight has been hard and, at times, slow, but it has been 
effective. Equally important, it has been a fight carried on with 
scrupulous respect for the democratic rights of American working 
men. 

As a result of our efforts, the Communist unions expelled ,from 
CIO have severely dwindled in strength and importance. A prime 
example is the electrical industry, where IUE-CIO now represents 
over 385,000 workers, most of whom were liberated from Communist 
control. 

The job of eliminating Communists from the labor movement can 
be done. However, it must be accomplished in a democratic way, by 
those who know how. It must not be performed by means that invite 
destruction of democracy or by people who cannot tell a Communist 
from a sick cat. 

For these reasons we in the CIO have opposed special legislation 
supposedly aimed at driving Communists from the labor movement. 
We vehemently disagree with those who propose to destroy termites 
with a howitzer, without regard for the safety or freedom of Ameri- 
can workers. This viewpoint was expressed by the late CIO presi- 
dent, Philip Murray, a leader of extraordinary wisdom, when during 
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e last session of Congress he wrote to Senator Humphrey who then 
eaded a subcommittee of this committee investigating Communist 
mination of unions. In his letter, President Murray stated : 


It is the position of the CIO that legislation in this field is both unnecessary and 
vise, Asa basic philosophy, we in the CIO believe that the right of American 
workers to choose their own collective bargaining representatives is as funda- 
tal to our democratic way of life as the right to speak, to worship, and to 
ible freely with one’s fellow men. Encroachments upon this fundamental 
right to choose collective bargaining representatives should never be undertaken 
pt after a showing that such encroachments are vitally necessary to our 
onal safety. We do not believe any such showing has been made. 
he dangers of the shotgun legislative approach to the problem of 
munism are clearly evident in the bill introduced by Senator Gold- 
vater, S. 1254. This bill demonstrates in striking form the extreme 
imfulness of the drastic proposals advanced by those who, what- 
ever may be their sincerity, are willing to sacrifice fundamental liberties 
ind create widespread havoc for the ostensible purpose of combating 
nmunism. The Goldwater bill would not effectively curb com- 
cette in labor. Instead, it would serve to harass and destroy demo- 
ratic and anti-Communist labor unions. It would create the very 
chaos and confusion that organized Communists seek. 

I would like briefly to discuss what the bill provides and what 
onsequences it threatens. 

The bill confers upon the Subversive Activities Control Board, set 
up by the McCarran Internal Security Act of 1950, authority to de- 
termine whether a labor organization, or union officer or employee, or 
person influencing union policy, is a Communist labor representative. 
Board action could take place only upon petition of the Attorney 
General. The Board would have the most sweeping powers. It could 
direct a labor organization to dismiss or remove from office, employ- 
ment or positions of influence any of its officers or employees found to 
be 2» Communist labor representative; to sever relations with any 

affiliated organization found to be a Communist labor representative ; 
to remove from positions of control or influence in the organization, 
or in any organization affiliated with it, persons found to be Com- 
munist labor representatives. 

In any case, however, the Board would be required to order that a 
Communist labor representative cease representing or advising em- 
ployees; soliciting or accepting dues and initiation fees; and instigat- 
ng, encouraging or supporting, directly or indirectly, any strikes, 
slowdowns or any other interruptions of work. 

An order of the Board directed against a labor organization or in- 
dividual would automatically ¢ ancel the protection “of certain labor 
statutes. For example, the ongatiination or individaul concerned, and 
any employees with whom such organization or individual was in- 
volved, would be denied the protection of the National Labor Relations 
Act, the Norris-LaGuardia Act, the Clayton Act, and the jurisdiction 
of Federal courts over suits for breach of collective-bargaining agree- 
ments. 

To cap everything else, the bill carries the severe criminal penalties 
of a $10,000 fine for any labor organization, and a $10,000 fine and 5- 
year term of imprisonment for any individual, who after entry of a 
final order by the Board continued to represent employees, accept- 
dues, or directly or indirectly institute or encourage any work stop- 





1872 TAFT-HARTLEY ACT REVISIONS 


page. Such penalties can reach fantastic heights since each day's 
violation is made a separate offense. 

As soon as the Attorney General has begun a proceeding under the 
act the National Labor Relations Board is empowered, nothwith- 
standing any other provision of law, to direct an immediate representa- 
tion election, upon presentation of a petition supported by a specified 
percentage of employees. 

The crux of the bill consists of its loose and vague standards for 
determining who or what shall be deemed to be a Communist labor 
representative. For example, an individual shall be deemed to be a 
Communist representative if there exist reasonable grounds to believe 
that: 

(a) He advocates or has in any way aided or supported, “the ad- 
vancement of the economic, international, military, and governmental 
doctrines, policies, or aims of the world Communist movement, while 
knowing or having reason to know that such doctrines, policies, or 
aims are those of the world Communist movement”; or 

(6) He has knowingly aided or supported any Communist organiza- 
tion listed as subversive by the Attorney General; or 

(c) He has instigated or encouraged or may instigate or encourage 
strikes for the purpose of aiding and supporting the world Communist 
movement or a Communist foreign government. 

A labor organization would be deemed a Communist labor repre- 

sentative if there exist reasonable grounds to believe any one of the 
following: 
_ (a) It or any parent with which it is affiliated operated in whole or 
in part as an instrumentality for promoting or publicizing and 
advocating the economic international and governmental doctrines, 
policies, or aims of the world Communist movement: or 

(2) It or any parent labor organization operated or functioned as 
an instrumentality for giving support to a Communist organization or 
movement ; or 

(c) An individual found to be a Communist labor representative is 
an officer or employee of or is influential in or nomeuniids for the poli- 
cies of the organization or holds a similar position in any parent 
organization. 

Now, let us see how the Goldwater bill would operate. Under the 
loose provisions of the bill one individual or local, international or 
labor confederation would be singled out for adverse treatment on the 
basis of innocent and legitimate activities with the result that many 
persons could be severely punished, labor organizations destroyed, 
strikes broken, blameless employees deprived of important statutory 
protection and established bargaining relations disrupted. 

An individual could be adjudged a Communist labor representative 
because he had advocated a policy of the world Communist movement, 
while knowing or having reason to know that it was such a policy. 
By this standard an officer or employee of a labor organization could 
be pilloried for having advocated, no matter how long ago, some policy 
which was also advocated by Communists. If this labor union official 
or employee ever spoke up in favor of a second front during the last 
war, or called for abolition of racial discrimination, or legislation 
designed to insure full employment, the Subversive Activities Control 
Board could let the ax fall on him because he knew or should have 
known that such policies were being advocated by Communists. 





TAFT-HARTLEY ACT REVISIONS 1873 


Moreover, consider the question of instigating or encouraging 
kes to aid or support communism or a C ‘ommunist government. 
hould we entrust to a Government board the power of determining 
ether a strike does or does not aid communism or a Communist 
gove ae nt¢ Should we entrust to a Government agency the power 
decide whether or not an individual might instigate or encourage 
ch a strike even though he has not done so? If we do so within 

e framework of this bill, we instantly surrender the freedom of 

nerican workers to strike. 

labor organization would fall within the ban of the Goldwater 

| for supporting worthwhile and legitimate objectives which the 

ibversive Activities Control Board might consider communistic, or 
cause its parent organization formerly did so. 

Widespread harm would result from the singling out of one in- 
dividual as Communist by the Subversive Activities Control Board 
f that individual was an officer or employee of one of the large labor 
onfederations or international unions, or if such individual was found 
to have some influence on the policies of any of these organizations. 
The effective functioning of all affiliated labor organizations or 
ocals would immediately be halted as soon as the order of the Sub- 

ersive Activities Control Board was entered. Strikes could be in- 
discriminately broken, for the protection of the National Labor Re- 
lations Act against discharge for striking would be withdrawn from 
alle mployees who acted in conjunction with or pursuant to the leader- 

_ of an individual branded as a Communist representative. 

\ strike in which a Communist labor representative was directly or 
ndirec tly involved could be enjoined without regard to the safeguards 
of the Norris- Laguardia Act. The interest or involvement of the 
so-called Communist labor representative would cause application 
of the civil and criminal provisions of the antitrust laws. Finally, 
neither a so-called Communist labor organization nor any employees 
would be able to sue in a Federal court for breach of the collective 
bargaining contracts of such a labor organization. 

Mere alleg: ition by the Attorney General that an individual labor 
representative or organization was Communist would upset. estab- 
lished collective bargaining arrangements by permitting the National 
Labor Relations Board to hold an immediate election, despite existing 
contracts or the recentness of a prior election. This could take place 
even if there had been no hearing whatsoever upon the charges made 
by the Attorney General. Thus the Attor ney General would have 
unlimited power to harass unions, set aside collective bargaining 
ontracts, and displace existing bargaining representatives by pro- 
voking an election and swaying its result through leveling the charge 
of being a Communist representative against a union. Even though 
the charge was ultimately not sustained, the accused labor organiza- 
tion would in the meantime have suffered fatal loss. 

The dangers that would be caused by the Goldwater bill are in- 
calculable. Their full meaning could not be detailed in any testimony 
as brief as mine necessarily must be. I think it must be readily appar- 
ent, however, that the Goldwater bill embodies a pernicious and mon- 
strous plan to abolish fundamental American freedoms and destroy 
American trade unions. 

In sharp contrast to the reckless scheme of the Goldwater bill is 
the proposal advanced by the International Union of Electrical, Radio 
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and Machine Workers, CIO. This proposal was first suggested at 
hearings of the Humphrey subcommittee of this committee held dur- 
ing the last session of Congress. It is a recommendation which is both 
practical and at the same time carefully protective of labor’s cherished 
rights and liberties. It is designed to afford suitable protection to the 
Nation’s interest in security without unjustifiably infringing upon 
labor’s basic freedoms. It is a proposal administratively to implement 
existing legislation rather than to enact any additional legislation. 

Our plan provides for the establishment in the Department of 
Defense of a tripartite committee consisting of representatives of the 
procurement agencies, employers, and labor. This committee would 
have the authority to determine whether a union representing the 
employees of a present or prospective defense contractor is Communist 
dominated and creates a security risk. 

If a majority of the committee finds, after hearing, that the allega- 
tions are substantiated, the Defense Department, acting pursuant. to 
provisions which it will place in its security regulations and in all 
procurement contracts, will refuse a contract to a prospective con- 
tractor or will cancel an existing contract, unless there is no other 
manufacturing facility available for the items involved. In the latter 
case a provision will be placed in the contract on the basis of which 
the contractor may be enjoined from continuing to deal with a Com- 
mupist-dominated organization. 

TUE-CIO’s plan is simple. It is scrupulously limited to defense 
work. It would be administered with the assistance of labor represent- 
atives having thorough knowledge of the form and dimensions of 
the Communist threat. It carries no drastic remedies. Its impact 
would be confined solely to the withholding of new contracts or the 

cancellation or enforcement of existing contracts. It requires no addi- 
tional legislation. 

We respectfully submit our proposal for this committee’s considera- 
tion. We can see no justification whatsoever for the inept and de- 
structive proposals contained in the Goldwater bill. 

I would like to endorse fully the statement of CIO President Walter 
Reuther to this committee concerning proposed amendments to the 
Taft-Hartley Act, especially insofar as President Reuther discussed 
matters on which I have made no comment. We are in full agreement 
with every aspect of the statement presented for the entire Congress of 
Industrial Organiaztions by President Walter Reuther. 

We join with him in expressing the opinion that the Congress can 
and should amend Taft-Hartley to make it fair and equitable to work- 
ers, management, and the public. 

Senator Gotpwater. Senator Neely, any questions? 

Senator Nrety. No questions. 

Senator Gotpwater. I just have a few questions. I am very happy 
to see that you have suggested some other means of getting at this 
Communist thing. So far there has been nothing but criticism, not 
joined with suggestions. 

Suppose this tripartite board found that union X was controlled 
or dominated, whatever you want to use, by Communists, how would 
you eliminate the Communists from those positions? As you have 
outlined it here, it does not do it. 

Mr. Carry. Senator, our proposal grows out of this experience we 
have had in dealing with the Communists. There have been a great 
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umber of proposals that the Attorney General should do this and 
should do that, that a subversive control board should do this or do 
that, or that Congress should enact legislation. I submit that the 
fight that has been going on in the electrical industry against Com 

nists is not a recent fight. It has been going on for some time and 

s largely successful. The only places where that fight has not been 

cessful is where confusion is brought to bear. You take the case 
f the General Electric plant in Schenectady, N. Y. It is difficult for 

employees of GE to consider that the officers of that local union 

d their international union are Communists. Why?! Because that 

ippens to be the plant where General Electric put most of the im- 
ortant defense work of a very critical and secret nature. 

[his corporation owns over 100 manufacturing establishments and 

ey could produce that important defense work of a secret nature 
nd I am not privileged to discuss it in detail because of security reg- 

itions—where it is not easily accessible to the Communists. Also 
the workers in GE are told, quite properly, by the Communist leaders 
f the UE that how could they be Communists, since they signed non- 
Communist Taft-Hartley affidavits, and if they were Communists, the 
Government would do something about it. 

Well, sir, we cannot rely on a non-Communist affidavit in dealing 

th the situation. When that was proposed, we testified that the 
on-Communist affidavit proposes would be helpful to the Com- 
iunists just as I am now testifying that the approach in the Gold- 
vater bill would not be a proper way of dealing with it because it 
would set up a chaotic situation in the field of collective bargaining 
ind would do more harm than good. 

Our proposal would be sufficient to deal with the problem as it 
emains in the electrical industry. Why do these corporations that 
can place these contracts place them in such a fashion to make them 
most easily accessible to the Communists? We would contend, sir, 
that one reason for doing it is because a company like General Electric 
wants to use this Communist issue for the purpose of destroying any 
inion, be it as anti-Communist a union as UE or some union of the 
\. F. of L. Their primary interest is not to get rid of Communist 
UE. They get along extremely well with the UE. In fact, General 
Electric keeps the UE alive. Why do we go into this field of legisla- 
tion to endanger the rights of labor organizations when a very prac- 
tical approac h is available to the procurement agencies of the Govern- 
ment ¢ 

We suggest a simple proposition. Yes, sir; we have reason to be- 
lieve that this simple approach, if given proper consideration, would 
do a better job in providing security for this Nation than would this 
other approach that is so dangerous to an important American insti- 
tution like labor unions. 

Senator Gotpwater. I would like to get back to my original ques- 
tion because in your statement the mechanics now that you have recom- 
mended are that if this tripartite board finds that a union is Commu- 
nist dominated or directed, in other words, there are 4 or 5 or 2 or 3 men 
it the top, under this tripartite board if that is found to be true, then 
you deny a contract to the contractor who is dealing with that union. 
But you say unless there is no other manufacturing r fac ility available 
for the item involved. Now in your particular case you mentioned, 
General Electric. There are many firms around the country who are 
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the only ones able to make a particular item for defense. General 
Electric might not be one of them. I know of several, and so do you. 
How then are you going to accomplish this job of removing Com- 
munists, known Communists from labor unions when you say if there 
is no other manufacturing facility they can still get this contract? 
That is the reason I asked you the first question. This tripartite thing 
has been thoroughly studied. It has bt suggested time and time 
again. I do not see under your provisions how it would eliminate the 
known Communists. 

Now, let me get at the nub of this problem. We have unions in this 
country and I think you will be the first one to agree that they have 
known Communists or Communist sympathizers in the driver’s seat 
of the union. That is what we want to get at. We do not want to get 
at the union. We want to get at 3 or 4 or 5 or 10 men who are the 
threat in the union. If your suggestion could be more specific as to 
how to do it; in other words, if you said a tripartite board finds that 
there are known Communists at the head of the union, then here is 
machinery to remove those people, then I think you would have a 
Letter reception. 

Mr. Carry. The machinery would be to remove the danger. Yon 
take the contract away from that area of danger. 

Senator Gotpwater. But, you see, you leave a loophole. 

Mr. Carry. The only loophole I leave is if someone would suggest 
we have to have the contract done in that particular plant, that there 
is no other plant in the country, that there are no other workers that 
can perform that work but a band of Communists. That is the only 
case. We are saying that if the Government needs a particular item 
and the Government, despite its sincere effort or the employers, cannot 
find some other place in the country to produce that particular item, 
that is the only exception we make. The item has to be made. I would 
prefer we leave out the exception, but I put it in there simply because 
it has been contended that the only way you can get this particular 
item produced is to produce it in a particular plant. 

GE contends that the work produced in the Schenectady plant can 
only be produced in the Schenectady plant, in a particular department 
where there is a Communist shop steward. Now, it is nonsense, I agree, 
Senator. I agree it is nonsense, but it is a claim they have made. 

Senator Gotpwater. Do you not think you could in this suggestion 
incorporate some mechanics to get rid of the heads of that particular 
union that control that little group, as you say, in General Electric? 
That is frankly what my bill is aimed at. I am very happy to see your 
criticisms of it. It is very complete. I naturally do not agree with all 
of them. But in making the suggestion for something to replace it, 
you have not gotten at the same thing I want to get at, which is in 
your heart, and by your past actions and by our past statements you 
want to get at the same thing I do, which is to eliminate the Com- 
munists from these unions. 

Now, can you resubmit this suggestion with some set suggestion in it. 
After the tripartite board finds it true, that there are Communists 
at the head of the union then where do we go from there? Do you see 
what I am getting at? 

Mr. Carey. We presented this proposal before the Humphrey com- 
mittee. I would like to present to you the whole proposition here. 
Because of time limitations I merely summarized the proposition. 
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I may say I appreciate the interest of the Senator indicated in that 
approach. We had hoped, Senator, that these Communist-dominated 
unions would be judged by their peers through the democratic pro- 
cedure we adopted in the CIO. We gave these union leaders all the 
opportunity in the world for freedom of expression in hearings and 
we were extremely patient in that situation and when they were de- 
termined to be Communist-dominated unions by their peers, where 
there is no employer influence or pressure from other sources, they 
were properly judged and found to be Communists. We would 
naturally expect that recognition of that fact would be noted by cor- 
porations like General Electric, by agencies of the Government, by 
defense procurement agencies, and others. 

Now, the CIO did voluntarily and very deliberately through demo- 
cratic means search the record to make sure that all the rights and 
privileges of even the Communists would be preserved, and then we 
found them guilty. Then what did we find? The employers would 
say “A plague on both your houses.” They would contend that the 
[UE-C1O is no different than the UE. They would contend, in fact as 
General Electric does, that the UE is bad but they get along well with 
them, but the IUE is worse because the IUE processes grievances, it 
does seek to improve conditions. 

Senator, we are a little bit upset by the fact that these labor organiza- 
tions that have been doing a constructive job in this field have been 
beaten about and harassed. 

Now, we have taken on the task in the electrical industry. All we 
ask is that we not be impeded in our patriotic effort to do a clean-up 
job against the Communists. If the Government would arrange to 
keep these contracts out of the hands of the Communists, the workers 
of course and the employers might be encouraged to stop dealing with 
Communists in a fashion that makes it difficult for a competing organ- 
ization to eliminate them. 

Now, we want a good union in the Schenectady plant of General 
Electric Co. Those workers certainly need a union. If they are given 
a choice between a decent, racket-free, Communist-free, democratic 
union and a company-controlled proposition or a Communist-con- 
trolled proposition, they will vote for the decent union. Give them 
the choice, Senator, of that nature and they will do that. 

Senator Gotpwarter. Mr. Carey, I would like to pursue this just a 
little bit further because you have repeated in a different way state- 
ments that were made earlier, that companies having a choice want to 
work with Communist unions. Now, you realize that under Taft- 
Hartley the Board certifies the union they will do business with. 1 
talk now from experience in an entirely different field, which is mining. 
To back this up, I would like to show you how it is almost impossible 
for a company to do what you propose to do. That is, the company 
saying you are Communist-dominated, we know you are, we won't 
do business with you, we will take the other union. Now, this came 
out of the Labor Relations Reporter the 13th of this month: 

Election voided after slap at UE. By inserting in a preelection speech to 
employees that he would not do business with the local of the United Electrical 
Workers, an employer improperly interfered with the employees’ right of a free 
choice of a bargaining agent, according to the NLRB. The employer explained 


that he would not do business with the UE local beeause it was Communist- 
dominated. The Board says the employer’s remark prior to an election, lost 
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by both the UE local and CIO electrical workers, was calculated to impress 
upon the workers the futility of voting for UE. 

After the approach by LUE, erroneously based in part on the company’s 

criticism of its arch union enemy, the Board voided the election. 
This to me is a very important part of the meat of my bill which I 
feel your bill approaches but does not quite accomplish, that is, remove 
the people from those unions that the company knows. I agree with 
you, I think these companies know where the Communists are as well 
as you do. 

[ would like to ask you what you would do in a situation that we 
are faced with out there, one big union that is pretty well known to 
be Communist-dominated, that will testify here tomorrow. Now, here 
is a man who is the secretary-treasurer of this union, mind you. There 
is no guess work here. You mentioned some people did not know 
Communists from sick cats. Here is a sick cat that can meow. This 
is a result of his meow in a newspaper on March 15, 1949. I read 
this in the record before. This man said that he regretfully resigned 
from the Communist Party in order to fulfil the requirements of the 
Taft-Hartley Act so that his union could be certified by the NLRB, 
and the union was certified as a result of this action. Yet the com- 
pany had pointed out to the members of the union, had pointed out 
to the public, pointed out to the NLRB, pointed out to all authorities 
that this existed; that this man said in winding up this rather com- 
plete statement of his love for the Communist Party: 

Therefore, I want to make it crystal clear that my belief in communism is 
consistent with what I believe to be the best interest of the members of this 
union and American people generally and that I am especially happy to be able 
constantly to remember that it is consistent with the finest traditions of the 
international union. 

The whole purpose of my bill, and I agree there may be imperfec- 
tions in it, is to be able to get rid of that person or groups of persons 
that you know by name, I know by name, the Federal Government 
knows by name, but the NLRB keeps on certifying as a bargaining 
agent. If the NLRB had not certified 3 in this case, if they had not 
certified in the case I cited, maybe we would have a different picture 
here today, Mr. Carey. 

You and I are trying, believe me, to get at the same exact thing. 
The only thing I mentioned about your approach that comes to me 
immediately and it may have lots of merit is the fact that you still 
have not gotten rid of that fellow because they can still be certified 
by the Taft-Hartley and what you in effect do, if you say, “Well, we 
will deny the contract to this company,” you in effect are doing to 
the company what you say to the Government don’t do to a union, 
you are putting them out of business or seriously hampering their 
operation. You still have not answered the question of what you are 
going to do to eventually get rid of that fellow. 

You have hundreds of people that belong to that union who are not 
Communists. They are good, solid Americans, Believe me, I know 
the members of this union in my State. I was in the service with a 
lot of them. They belong to the American Legion with me. There 
are no more solid Americans in this country than belong to the unions 
in the localities, but they cannot get rid of these people. They are 
still certified by the NLRB. That is what I want to hear. 
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Senator Neety. Does the witness answer that on page 20 of his 

inted statement which is as follows: 

In the latter case a provision will be placed in the contract on the basis of 

ich the contractor may be enjoined from continuing to deal with a Com- 

\ist-dominated organization. 

Senator Gorpwarer. That is true. I agree with you, Mr. Carey. 
| have read that. But here you have a group of, say, 500 members 
of this union and you say to the company, “You can’t do business on 

s particular contract.” Now, here sits this union as a bargaining 

t, with the same head. They are going to continue not to get con- 

ts. The NLRB is going to continue to certify them as bargaining 
gents. 

Mr. Carry. Senator, I do not have an easy answer to the Communist 
effort to dominate labor unions. I have been working at it for quite 

few years. I do know this, that you have to have some training in 

field. Now, perhaps the Communists have given me some measure 
of schooling in this operation. But as an officer of the CIO, I did 

ke some recommendations and eventually after considerable effort 
ome of the recommendations were adopted. 

We had the hard work of addressing meetings where the Commu- 

sts were. The steel workers go into that situation, see if they can 
provide a Communist-free union. Now, what kind of treatment did 

steel workers get in their effort? They were not asking the Sen- 
ite to enact an arrangement by which the unions that were fighting 
Communists would get the benefit of the Marshall plan. We did not 
vet anything like that. We did not get any RFC loans to do this job 
we had to do. 

One of the jobs that I was engaged in was on this particular or- 
ganizational situation that you “speak of, mine, mill, and smelter 
workers. We had acharacter named Robinson who was the president 
of that union. He was an officer of the CIO. So we bounced him 
out of his position as vice president of the CIO. We proceeded to 
see if we could not do something to eliminate the Communist officers 
if that union. While we were engaged i in this process, advantage was 
being taken by the employers. You could name them, and I can 1 docu- 
ment the instances in the case of the mine, mill, and smelter workers, 
[ can document them in the instance of the longshore situation out 
on the west coast, and I can give you chapter and verse regarding 
the electrical industry. 

You might say, “You could put your time to better use if you could 
handle it in the mine, mill, and smelter workers,” but the radio, elec- 
trical, and machine industry is the most critical of all industries. It 
can cripple the aircraft industry; it can cripple the whole atomic- 
energy development; it can cripple all these things. So it becomes 
extremely important. I happened to be from that industry and was 
president from 1933 until 1941 when I was defeated over this issue of 
the Communists. The issue at stake at that time was, I contended, that 
our constitution provided that a local union is an autonomous body 
and the local union could enact constitutional provisions as long as 
they were not in conflict with the international’s constitution. There 
was nothing in the international constitution that prevented a local 
from enacting in its local constitution prohibitions on Communists, 
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Nazis, or Fascists holding office and representing the members. I so 
interpreted the constitution. Over that issue I was defeated in the 
1941 convention. I maintained membership in that organization and 
attended conventions, representing my local union from Philco in 
Philadelphia. 

The fight went on. Of course during the war, when the Commv- 
nists had control, it would have been unfortunate if we had jeopar- 
dized production in this fight. But as soon as the opportunity was 
again presented, the fight went on with greater vigor up until 1949. 
I attended the convention of the UE in Cleveland, Ohio, in 1949, and 
the record is a public one about this fight within the UE. 

When we got a majority in the UE that would have upset those 
officers, they decided to adopt the usual Communist practices, to expel 
us, the group that was operating under the name of U. E. Members for 
Democratic Action. A fight ensued. When they decided to place the 
ultimatum before the CIO—the CIO had to permit them to engage in 
the Communist activity or they would withhold the per capita tax— 
before the CIO Convention, they were expelled. 

All through that period one would expect that the employers would 
not take advantage of the internal disorder growing out of that effort 
to fight the Communists, that they would not seek the right to deny 
the workers their proper wages and working conditions. 

But the employers in some cases took advantage of that situation. 
Now, a Communist-controlled union is pretty much a discredited 
union. The membership does not want these Communist officers, but 
they do need a union. Given the proper opportunity, the American 
workers will take care of the situation and have in the instances I 
pointed out in this critical industry. 

So, Senator, we would like to make available our experience in these 
things, but if the employers are going to use this Communist question 
to destroy democratic labor organizations of an anti-Communist na- 
ture, then we are placed in an extremely awkward position. 

Now, this UE is a crowd that is weak except in a few plants, and it 
is in these few plants only because of the aid they receive directly or 
indirectly by the companies. We would like to finish our job. We 
would like this committee to please give consideration to the proposal 
that we made before the Humphrey committee and summarized ~y 
It isa very democratic and proper procedure. It answers the one very 
simple question : Why does the Government permit the employers who 
have a wide choice of where they place this contract, right within Gen- 
eral Electric or right within Westinghouse, to place such a contract in 
a UE-represented plant. The case I am citing is General Electric 
because they are guilty of this particular offense. We are not saying 
that GE should be denied the contract. We ask GE why do they put 
the contract with the Communists, where the Communists will have 
easy access to defense work. We contend GE does this only for the 
purpose of making it easy to get along with the UE and to prevent an- 
other union from supplanting them and getting rid of the Communists. 

I might say, Senator, I was involved in the very early days in this 
situation with the mine, mill and smelter workers. We had knowledge 
of what the officers like Reed Robinson were engaged in and the 
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aracter you referred to there. I suppose that is Travis; is it not? 
| was designated by the CIO to go out to their executive board on a 
day that Reed Robinson refers to as black Friday. I was anxious to 
render some assistance in bringing about the application of trade- 

nion policies rather than these Communist policies. 

We worked out some arrangements to impede the progress that the 
Communists were making. We were fairly successful. Perhaps in 
that process, had we continued it or been able to, we might have been 
able to complete the job. But that opportunity was denied us and 
we had to take this other course. They were expelled. I think it is 
unfortunate the corporations took the attitude they did with regard 
to the struggle that ensued between the steelworkers and the Com- 
munist-dominated mine, mill and smelter workers. You say they know 
who these Communists are, and have been outspoken about that? I 
do not find that to be my experience. 

As I say, I have looked into this field pretty well. Have you heard 
, statement by General Electric that Emspak is Communist or that 
UE is Communist-dominated? Their attitude is to direct their fire 
against IUE-CIO, and in conjunction and in combination with this 
UE band of Communists, they are attempting to defeat the collective- 
bargaining purposes of this anti-Communist union, the I1UE-C1O, 

I would like to submit to the chairman and members of the com- 
mittee additional information regarding our proposal, some additional 
information with reference to the mine, mill and smelter situation as 
well as any other additional information that might prove helpful to 
the committee. 

Senator GoLpwater. We would like to have that. 

(The information referred to, by direction of the chairman, is made 
a part of the record and is on file with the committee. ) 

Mr. Carry. I will say, Senator, we know the purposes you have in 
mind in presenting your bill are good, if we do have the same objec- 
tives and if—as you said—your purpose is not to destroy unions. We 
would like to provide any information to show how unions can con- 
tinue to exist and, where Communists do dominate those unions, how 
we can have unions free of Communist domination. 

Senator Gotpwarer. I do not see anybody else around to ask 
questions. 

I want to thank you very much, Mr. Carey, for your testimony, and 
I enjoyed very much discussing this with you. 

There being no objections heard from the committee, we will recess 
until 2 o’clock. 

(Whereupon, at 12: 25 p. m., the hearing was recessed until 2 p. m.) 


AFTERNOON SESSION 


Senator Gotpwarer. The afternoon meeting of the Committee on 
Labor and Public Welfare will come to order. 

I want to apologize for the committee’s tardiness, but there is quite 
a tieup today in the discussion on the floor. 
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Our witness this afternoon is Mr. Joseph Curran, president of the 
National Maritime Union. 
Mr. Curran, it is a pleasure to have you here. 


TESTIMONY OF JOSEPH CURRAN, PRESIDENT, NATIONAL 
MARITIME UNION, WASHINGTON, D. C. 








Mr. Curran. It isa pleasure to be here. 

My name is Joseph Curran. I am chairman of the CIO maritime 
committee and president of the National Maritime Union of Amer- 
ica, CLO. 

The CLO maritime committee is composed of the National Mari- 
time Union of America, Industrial Union of Marine and Shipbuilding 
Workers of America, National Marine Engineers Beneficial Associa- 
tion, America Radio Association, and district 4, United Steelworkers 
of America. 

I shall try to acquaint the new members of the committee with prob- 
lems created by 'Taft-Hartley in this industry. As briefly as possible 
I will therefore limit myself to a statement pertaining to (1) the im- 
pact of the Taft-H: urtley Act upon the employment practices in the 
maritime industry; and (2) our exper ience under the injunction pro- 
vision of the Taft-H: urtley Act. 

The Taft-Hartley Act has proven to be disruptive to labor relations 
in the maritime industry. Our experience under Taft-Hartley is an 
illuminating example of the unrealistic approach of the act to the 
problems of labor-management relations in the maritime industry. 

The Taft-Hartley Act has operated to destroy the union hiring 
hall. The union hiring hall is the most important single labor-rela- 
tions device ever to be developed in the maritime industry . Specifi- 
cally, Taft-Hartley would prevent preferential employment and ro- 
tary shipping. Without preferential employment union security can- 
not exist. To eliminate rotary hiring is to return seamen to the scan- 
dalous and horrible conditions of the east coast longshore “shakeup” 
and more. 

Prior to the union hiring hall merchant seamen were subjected to 
the most archaic and outrageous hiring practices ever to exist. Ship- 
owners hired seamen off the docks in “shakeups”; through shipping 
masters who operated saloons, houses of prostitution, boardinghouses, 
supply houses, and the like; or through offices operated by employer 
associations, 

Where the shipping masters were used to supply seamen many pe- 
culiar practices grew up. The usual boardinghouse practice was to 

require a month’s rent in advance. A day or so later the seaman 
would be shipped and his advanced board money was kept. Seamen 
were usually tricked into running up large debts in establishments. It 
was a common practice for seamen to “be “rolled” when under the 
influence of liquor. 

Merchant seamen will not willingly permit a return to the indigni- 
ties, discomforts, and abuses which they suffered prior to the estab- 
lishment of the union hiring hall. 

Let us examine the way in which the union hiring halls operate. 
Under the rotating system, the unemployed seaman who has been long- 
est without work is first to secure employment when a vacancy he is 
qualified to fill occurs. Employment 1s based upon priority of regis- 
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on at the hall with preference given to seamen who have been pre- 
uisly employed by one or more companies under the agreement. 
Ship operators notify the hiring hall of the number of men needed 
various ratings. The man at the head of the list for that particular 
of work is sent to the representative of the company. The sea- 

1 may not insist upon shipping on any particular vessel or for 

particular company. 

\n applicant may twice turn down a job offered him without losing 

place on the registration list. If he declines the third job offered 

im, his name is dropped to the bottom of the registration list. If 

e union has not supplied a replacement within an hour before sail- 

ng time, the companies may obtain the needed personnel from other 
sources. 
Such a system equalizes opportunities for placement in the same 
upation and prevents favoritism and collusion. It does not post- 
pone immediate reemployment of regular employees or those who are 
ibsent due to illness or injury or because they are on vacation or leave 
if absence. This does not interfere with continuous employment, but 
nerely provides replacement for those who quit or are unable to ship 
uit again. 

[t should be noted that employers are free not to accept for employ- 
ment any seamen referred to them by the union if they decide that 
the seaman is not satisfactory. In such cases the union has agreed 
io promptly furnish a replacement. If the union fails to promptly 
furnish replacements, the company is free to fill vacancies from any 
source they choose. 

In this industry, stability of employment does not exist. A con- 
stant high rate of personnel turnover is an important factor. Par- 

pation in the hiring process by a union is indispensable if organ- 
ization is to exist at all under such conditions. No comparison can be 
drawn between the union security problem of a union ee 
factory workers, and a maritime union’s need for a hiring hall. The 
first is essentially a device to protect the status of the organization 
and thereby to enable it more effectively to promote the welfare of its 
members. 

The maritime hiring hall, on the other hand, exists primarily to 
protect seamen against discrimination—not only for union activity, 
but for race, creed, and color as well. It is also the only tested means 
of protecting seamen against employment practices which in the past 
were notorious. It was the means of putting an end to the archaic 
hiring practices existing prior to its establishment. It also stopped 
the vicious practice of permitting workaways to ship without pay. 
Workaways were used as a company threat against shipboard work- 
ing conditions and against the very jobs held by bona fide seamen. 

Senator Gotpwater. Would you explain what a workaway is? 

Mr. Curran, A workaway is one who is employed aboard a ship 
without the payment of wages, for board and room only, and is work- 
ng his passage, so to speak. 

Senator Gorpwater. It is not a round-trip passage? If he wants 
to get to some place, he will work his way ? 

_ Mr. Curran. That is the ordinary conception of what a workaway 
s, but in the days we speak of here the workaway was actually picked 
from the dock for round-trip purposes with the promise if he did the 
right thing and behaved himself right, he would be next in line for 
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the job of the paid seaman who was aboard the ship. They used him 
against the seaman on pay. The pay was very little, but even at 
that, they used him. 

The workaway today is one who might be working his passage, 
although they do not carry them on ships today. 

It is a commonplace fact that every major maritime strike revolved 
about the hiring hall. That was because the old hiring practices were 
the most vicious cause of the bad conditions seamen worked and lived 
under in those days. Despite the fact that strike after strike was 
lost in the early days of modern organization in the industry, seamen 
continued their struggle until the hiring hall became an accepted 
practice. The heart of maritime labor organization is the hiring hall 
It is the link between the union and the men on the ships. When that 
is destroyed, the men are dispersed ; they lose effective ioe 

It is impossible to keep a seaman forever on board his ship. Even- 
tually he must leave in order to rest, enjoy recreation, or to be with 
his family. Unless he is replaced by another seaman from the union, 
the door is wide open for the introduction of nonunion elements and 
the shipowner is left free to subvert all union influence. 

In sum, therefore, to outlaw the hiring hall would have two results, 
The seaman would no longer be free to contract for the sale of his 
services. He would no longer, through his bargaining agent, be 

yrotected by being hired in honest rotation from lists maintained by 
is union. Instead he would have to offer his services for acceptance 
in whatever manner the employer dictated. 

The second result would be that the seaman would lose all of the 
services of his union. Although the right to organize and bargain 
collectively are basic rights, constitutionally protected, he would not 
even discuss the question of hiring. An area of bargaining, essential 
to him, would be removed forcibly from his reach. Without this right 
the discussion of wages, hours and working conditions becomes aca- 
demic. At the very base of the employer-employee relationship, he 
would be cut off from the assistance of his union. 

To appreciate the unremitting intention of seamen to retain the 
hiring hall, we must consider the nature of a seaman’s employment. 
When a seaman boards his ship, he is completely dependent. on its 
owner or master. When the shoreside worker finishes his day’s work, 
he is a free agent. The seaman, however, depends upon the employer 
for food and lodging as well as employment. He lives on the job 
without means of partaking in the daily life of his family. He is sub- 
ject to order and discipline not only at work, but also during leisure 
hours as well. 

When a shore worker differs with his foreman, he is always free to 
quit on the spot. A seaman must continue obeying orders at the risk 
of being locked up or charged with mutiny. 

On March 1, 1940, the Maritime Labor Board report to the Presi- 
dent and to the Congress summarized these conditions as follows: 

Legally the seaman is restricted. Once he signs shipping articles he becomes 
a member of a group apart, whose rights and duties are closely circumscribed by a 
special code of laws. Economically he is insecure; his right to industrial self- 
government is often unrecognized and his collective bargaining challenged, 
especially when in conflict with navigation laws. Politically he is virtually dis- 
franchised owing to frequent absence at election time. Yet, no other group of 
industrial workers is asked, or is expected to show the compliance, discipline, 


loyalty, courage, and the spirit of self-sacrifice, demanded of seamen by the 
employer and the public. 
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(nder these conditions the special need for the present kind of hir- 
ng practices for seamen through the union hiring hall can be better 
ippreciated, 

it should be apparent that the protection of seamen and the existence 

le unions are impossible without the union hiring hall. 

(he practical effect of Taft-Hartley on labor relations is best illus- 

ed by our experience with Lake Tankers and Great Lakes Trans- 
ort and the Texas Co. Those contracts, which expired Janu- 

19, 1948, contained provision for the hiring hall practice. The 
ompanies refused to continue the provisions of the hiring hall. This 
efusal was based on Taft-Hartley. 

Negotiations proceeded at a slow and fruitless pace because of this 
ompany position inspired by the expected injunctive protection of 
the law. Finally, the union authorized a strike in the Great Lakes 

an effort to obtain agreement. The companies filed unfair labor 
charges against the NMU as violating section 8 (b) (3) of the act. 

\Ve were then exposed to the fastest action any union ever had from 
the National Labor Relations Board. Certainly, under the Wagner 
Act no union ever had an employer hailed into a hearing as precipi- 
tously as was theNMU on the basis of the charges filed by these em- 
ployers. Despite our protests of insufficient time to prepare and our 
being tied up with the negotiations covering the Atlantic and Gulf 
Coasts, the Board proceeded with the hearing on the complaint. At 
the same time negotiations between the maritime unions and the At- 
intic and Gulf Coast ship operators also bogged down on the issue 
of the hiring hall. 


By June 15, 1948, the refusal of the employers to continue this em- 
ployment practice became the principal issue for striking the industry. 
It was obvious that the employers were relying upon the Federal 
njunction under the Taft-Hartley Act and so avoided real collective 
bargaining as the deadline come. 


As anticipated by the employers the Taft-Hartley Act was invoked 
and a presidential fact-finding board was designated. At the hear- 
ng before the President’s Board it again was evident that the em- 
ployers were depending upon governmental intervention. The prin- 
cipal issue, again was the continuance of the hiring hall employment 
practice. 

One June 14 a court order was issued, initiated by the Federal 
Government, restraining the parties from making any changes in the 
wages, pay, hours, terms, and conditions of employment other than 
by mutual consent. 

On June 23, 1948, on request of the court, the union and the com- 
panies agreed to preserve the status quo during the life of the in- 
junction issued on that date. A similar injunction applied to the 
Great Lakes controversy. 

It is significant that during the injunction period on bona fide 
negotiations took place. It was obvious that the injunction period 
was being used in the collective bargaining process against the unions. 
On the eve of the termination of the injunction, when the unions 
would have been as free to strike as they would otherwise have been 
on June 15, agreement was reached. The result was that the hiring 
hall was preserved and the seamen were granted wage increases and 
other benefits. 
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However, the lapse of the time caused by the injunction not only 
resulted in confusion and uncertaintly, but created the additional 
problem of delayed application of wage and other benefits and of 
retroactivity. This is a common problem which occurs whenever 
collective bargaining goes beyond the termination date of a contract 
It was aggr: avated in this case by the fact that several months had 
passed since the terminal point of the contracts. 

Certainly, no one can argue that the Taft-Hartley Act in any way 
contributed to industrial peace in this situation. 

It is my earnest conviction that if no injunction had been applied 
to the maritime unions on the Atlantic and Gulf coasts, the employers 
would have settled with us prior to June 15 and avoided the necessity 
for a period of uncertainty, uneasiness, national anxiety and threat- 
ened disturbance. 

On June 11, 1948, the Atlantic and Gulf coast ship operators had 
filed an unfair labor practice charge with the NLRB, because of the 
NMU’s insistence upon renewal of the employment clause. Com- 
plaint was quickly issued by the Board and hearings were held. The 
trial examiner followed the ruling on the Great Lakes case and re- 
ported against the union. 

No real negotiations took place for the next month, with the ship 
operators resting on their oars. Soon it became apparent to the com 
panies that the union would not abandon its position on the hiring 
hall, and that a strike would occur. 

On August 17, 1948, the NLRB issued an order against the NMU 
in the Great Lakes case. The next day, August 18, Is 48, agreement 
was reached preserving the hiring hall subject only to a final deter- 
mination of its legality by the United States Supreme Court. 

The New York Herald Tribune, on August 20, 1948, commented edi- 
torially on the hiring halls in part as follows: 

The National Labor Relations Board decision holding union-controlled hiring 
halls in the maritime industry illegal under the Taft-Hartley Act throws the 
industry into serious confusion. There can be no question as to the correctness 
of the Board's decision in terms of the Taft-Hartley Act. Inherent in the sys- 
tem of union hiring halls is the intent to refer for employment only union mem- 
bers—a prohibited “discrimination” against nonmembers. Yet the decision 
could very well precipitate disastrous shipping strikes which would affect our 
whole European recovery plan. Other industries which made agreements of 
expediency and compromise over closed shop conditions may also find themselves 
enbroiled. 

The Board has rejected the contention that the peculiar characteristics of the 
maritime industry require union control of employment. Their duty, as the 
decision points out, is to administer the law as written and not to pass upon the 
wisdom of its provisions. However, anyone familiar with the shocking cond 
tions under which seamen were employed, including being drugged and shang- 
haied aboard ship—in the days before the unions were strong—will agree that 
union hiring halls have brought urgently needed reforms, as well as sume 
abuses. 

The decision against the National Maritime Union in the Great Lakes case 
poses squarely the question of need for revision of some of the terms of the Taft- 
Hartley Act. We have suggested before that a blanket prohibition against the 
closed shop, for example, may not be the best way to cure abuses that exist in 
some closed shop situations; and experience indicates that there are other parts 
of the act which needs reconsideration. Some provisions need tightening, such 


as that directed against featherbedding, and others need to be relaxed or at least 
clarified. 


The employment section in the agreement between the dry cargo and 
passenger shipping companies and the NMU is attached as appendix I. 
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Labor Board petitioned the circuit court of appeals for en- 
forcement of this order against the National Maritime Union. On 
July 1, 1949, the circuit court of appeals upheld this petition against 
the National Maritime Union. 

However, Judge Jerome Frank, who wrote the opinion for the 
cout t. clearly indicated that in his opinion no other choice faced the 
court in view of the provisions of the Taft-Hartley law. He stated 
In p irt: 

Wherefore (passing for the moment the question of constitutionality) we must 

. effect to that purpose, without regard to our own beliefs, no matter how 

ig they may happen to be, as to the social undesirability of the resultant 
rn to the so-called shapeup in the employment of seamen. 

If our interpretation of the Supreme Court’s interpretation of the Constitution 
s sound, then respondents, who deem the statute harmful, must pursue the 
onstitutional, democratic, process of either persuading the present Congress 
r electing new Senators and Congressmen who agree with them. 

We are following the suggestion of the circuit court of appeais 
by asking Congress for relief. 

Ihe Taft-Hartley law recognizes that some protection should be 
given to unions in the form of a union shop. This acknowledges that 
f in an NLRB election the workers themselves desire the union shop, 
, union may obtain it from an employer. However, the union shop 
s not pre actically available to the maritime union. 

In spite of the existence of a union shop agreement, a seaman could 
continue his employment indefinitely without ever being required to 
join a union. This condition is not as remote as may appear on its 
face. Many voyages in the industry, particularly on passenger vessels, 
do not exceed 30 days. With the termination of a voyage, a seaman is 
required by maritime law to signoff articles of employment. What a 
simple matter it would be for a seaman, particularly with the aid and 
encouragement of antiunion employers, to select voyages of relatively 
short duration, thereby avoiding the contractural requirement of join- 
ng a union within 30 days. Nor can a seaman be prevented from ter- 
inating membership after a longer voyage. In no time, nonunion 
elements could make such effective inroads as to render impotent any 
effective union organization. 

Thus, while Congress has preserved union security for workers in 
shoreside industries, it has effectively denied this protection to sea- 
men, without whose labor, marine commerce would cease and our 
national defense would be impaired. In this respect, the amended act 
s arbitrarily discriminatory towards a vital segment of the Nation’s 
economy. 

During the war the War Labor Board established union security 
for shoreside unions which in effect is the same as that provided for 
in the Taft-Hartley law. The Board at the same time rejected this 
type of union security for merchant seamen and established the 
hiring hall as the only possible type of union security that could be 
practiced in the maritime industry. 

On June 23, 1949, the New York Times, which had been following 
our attempts to legalize the hiring hall, contained an editorial which 
in part reads as follows: 

Perhaps the most important of all, as an element bearing on future labor- 
management relations, was the easily won agreement on the hiring hall, which 


Was extended pending a Supreme Court decision on its legality. Both the unions 
and the operators want the hiring hall to stay in the industry, and Congress will 
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err if it does not give a full hearing to those seeking an exemption for the 
shipping industry in any hiring hall ban. 

Recently the newspapers, in conjunction with responsible public 
and private agencies, have stepped up criticism of the crime and cor- 
ruption which exists in those segments of the maritime industry not 
controlled by union hiring halls. It is little wonder that racketeering 
and gangsterism result from such employment practices as the shape- 
up system of hiring. This cannot happen under our hiring hall system 
which is basically controlled by the rank and file seamen. 

Not even the most ardent proponent of sections 8 (a) (3) and 
8 (b) (2) of the Taft-Hartley Act will quarrel with the proposition 
that a seaman who is not a good citizen has no place in the maritime 
industry. 

One of the first maritime unions to demand, fight for, and win the 
employment practices which were in effect under the Wagner Act, 
the National Maritime Union has also been a pioneer in the matter of 
educating the membership as to their responsibilities while at sea, 
To this end, the membership has written into its constitution specific 
provisions which make certain acts of misbehavior the subject of 
disciplinary action ranging from fines to the extreme penalty of ex- 
pulsion. For example, the constitution provides for expulsion of any 
member who has been found guilty by a court of competent juris- 
diction of the commission of a felony. Leaving a ship shorthanded is 
also an expellable offense. 

So long as the merchant seamen themselves can control the conduct 
of bad characters, the industry will reap the benefits from a strong 
and healthy American merchant marine. Eliminate the preferential 
hiring practices which existed and you openly invite subversives, 
perverts, dope fiends, and other criminals to man the ships of our 
merchant marine. 

The Coast Guard has not been revoking the seamen’s documents 
of all persons guilty of crimes of the type and seriousness which should 
keep them out of the merchant marine. 

It is a matter of public record that the NMU through its relentless 
drive against the Waterfront Section of the Communist Party has 
made an outstanding contribution to the welfare and security of our 
nation. This task would not have been possible without the Union’s 
control over the employment practices in the industry. Yet the Taft- 
Hartley Act has provided an avenue of return for these subversives 
and criminals. 

Unfair labor charges had been brought before the National Labor 
Relations Board against the NMU, Cuba Mail Lines, Moore-McCor- 
mack Lines, the United States Lines (cases Nos. 2-Ca—990, 1,000, 1,001) 
by one Joseph L. Stack, an avowed Communist, who was expelled 
from the NMU on September 24, 1949. Stack alleged that this Union 
~aused or attempted to cause various steamship companies to discrimi- 
nate against him in violation of the Taft-Hartley Act. He further 
alleged that the Union discriminated against him by terminating his 
membership on some ground other than his failure to tender the pe- 
riodic dues and membership fees uniformly required as a condition of 
acquiring or retaining membership. Other known Communists have 
threatened to pursue the same course of action. 

Also brought before the NLRB was the charge filed by one James 
Oscar Yates against the NMU and the United States Lines (case No. 
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9 _— 607). Yates was automatically expelled from the Union be- 
ise he had been found guilty and convicted of a serious sex crime. 

Tl his is the type of individual who enlists the aid of the Board to obtain 

employment for him on a passenger vessel operated by the United 
tates Lines. 

The Stack and Yates cases are concrete examples of what confronts 
labor and management under the present posture of the law. Instead 
of working together for the common purpose of strengthening our 
merchant marine, the union and the shipowners find themselves be- 
fore the NLRB defending their actions against Communists, perverts 
and other undesirables w who have been given the green light by the 
Taft-Hartley Act to disrupt an industry that is so vital to our national 
defense. 

Actually what we are saying is that the rank and file workers often 
set up a code of ethics which are desirable for the industry as well as 
our national wellbeing. In this particular case the seamen of our Na- 
tion, through bitter experience, set up a code of ethics which they en- 
force through their hiring hall. 

It might be argued that employers are perfectly capable of inquir- 
ing into the background of applicants for employment, without the 
benefit of a union-controlled hiring hall. Because of the very nature 
of the industry, this line of reasoning ignores reality, and is, therefore, 
without merit, It is a matter of record that the turnover rate in the 
maritime industry is infinitely greater than that which exists in shore- 
side employment. A 40 percent turnover per voyage, for example, is 
not an extreme situation. Assume, therefore, that the S. S. America, 
which has a normal complement of 600 men, docks in New York, at 
which time 240 members of the crew quit the vessel. 

Since the ship, in order to conform with its sailing schedule, must 
leave port within 4 days after arrival, the company would be required 
to interview and hire 240 qualified employees from whatever available 
sources it could tap within the brief period of 4 days. Especially 
when there is a shortage of qualified men in the industry, one can 
readily appreciate the practical difficulties which would confront the 
United States Lines in completing the crew with qualified personnel 
so that the vessel could sail on time. 

A Coast Guard survey shows that the average turnover of a ship's 
personnel per voyage is &P percent, actually 31. 97 percent. Although 
the average voyage is less than 1 month, we will simplify our observa- 
tion by using 32 percent as the average monthly turnover rate. This 
means that every month there are 32 separations for every 100 seamen 
employed aboard our ships. This is eight times the average monthly 
4 percent turnover rate of all the United States manufacturing in- 
dustries during 1952. In other words, every job aboard ship becomes 

open during an average 3-month period. It is little wonder that 
merchant seamen through their unions are vitally concerned with re- 
placing open jobs with union members. 

It is clear that the claim of the antiunionists that the bona fide 
hiring hall prevents young Americans from entering an occupation of 
their ‘choosing i is a manufactured excuse. When there were no union 
hiring halls, there were no job opportunities in the merchant marine. 
There were few jobs at any wage. Vermin ridden ships, rotten food, 
and erimping were the order of the day. 
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The only type of persons who would go to sea would be those who 
could not find employment ashore or those who wish to sail occas ion- 
ally, purely for adventure. It is my considered opinion that those 
who were responsible for outlawing preferential hiring for merchant 
seamen were seeking a return to those conditions. This would create 
chaos for the seamen who desire to make the sea their means of earning 
a livelihood. It would drive the more stable skilled seamen to shore. 
side occupations where they could earn a secure and decent standard 
of living. We would again return to the days when it was said that 
only fugitives and d: mned fools go to sea. Bona fide seamen do not 
relish the idea of being driven out of jobs because a few want to return 
the seamen to the conditions of the good old days, and have our mer- 
chant marine one of the worst in the world. 

Every American boy does not have the opportunity to come to a 
General Motors plant gate and expect employment. He will be em- 
ployed only when job opportunities are opened because of employee 
separations or plant expansion. Also, the General Motors workers 
who take v 9 i or special leaves of absence are assured of their 
jobs when they return. They are not replaced by newcomers. That 
is what the seamen desire and can realize through a bona fide rotary 
hiring hall. They can leave their ship to spend : some time with their 
families and be assured that their jobs are being filled by men like 
themselves who are returning from a visit with their families. They 
in turn will be able to ship under an honest rotary system when they 
return to reship. Actually the whole procedure boils down to the 
only seniority system that is practical in an industry such as ours. 

Frankly, we are tired of listening to the antiunionists who want to 
destroy the hiring hall so that every American who wants to go to 
sea can doso. When those professional union-busters guarantee every 
American a job with proper wages and working conditions, we will 
be impressed with their announced desire to permit every American 
who wants a job under union conditions to have it. Until then we are 
not impressed. 

We respectfully request this Congress to legalize the maritime hir- 
ing hall and eliminate the injunction clause in Taft-Hartley by amend- 
ing the National Labor Relations Act of 1947. This would result in 
maintaining stable labor-management relations in a vital national 
defense industry. 

Then we have, as I said before, appendix I, which lays out the com- 
plete employment sections of our agreements between the union and 
the company. We would like to submit that for the record. 

Senator Gotpwater. Thank you very much, Mr. Curran, 

(Appendix I referred to follows :) 


APPENDIX I 


Section 6. Employment. (a) The Company agrees that during the period this 
agreement is in effect it will except for the positions set forth in subsection (g), 
procure all Unlicensed Personnel in the Deck, Engine, and Stewards’ Depart- 
ments through the employment offices of the Union provided that the prospective 
employees are satisfactory to the Company. 

In the hiring of Unlicensed Personnel the Company will prefer competent 
and dependable applicants who have been previously employed on vessels of one 
or more of the companies under agreement with the Union, and the Union in 
furnishing Unlicensed Personnel to the Company through the facilities of its em- 
ployment offices will recognize such preference and refer Unlicensed Personnel 
to the Company with due regard thereto. The Union agrees to maintain, ad- 
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ster and operate its employment offices in accordance with law and assumes 
sole responsibility therefor. 

This section shall not be construed to prevent or postpone a reemployment of 

yyees who may be absent on account of illness, accidents, vacations or leaves 

psence, The intent of this clause is that vacations or leaves of absence shall 

» granted in writing when leaving the vessel and shall not exceed a period of 
ne round voyage or thirty days, whichever may be the greater. 

Unlicensed Personnel may remain continuously in employment on the 
essels operated by the Company, provided the Company and employees desire 
h employment to continue. 

Unlicensed Personel may be promoted at the option of the Company. The 
Company will give justifiable consideration to all cases which the Union presents 
to it demonstrating that discrimination has been shown by representatives of the 
Company or any subterfuge used to avoid calling given ratings from the em- 
ployment offices of the Union. 

d) Unlicensed Personnel available may be transferred to another vessel on 
the basis of seniority within the organization of the Company, seniority to be 
eonstrued as continuous service with a Company in a particular rating. The 
transfer of Unlicensed Personnel under this section shall be based on those em- 
ployees available for such transfers. As a concrete example, in the event the 
Company Wishes to transfer any employee from one vessel to another the 
seniority Will apply on such employees who are available on the Company 


yayroll. 
(ec) Whenever an applicant for employment furnished by the employment office 
f the Union is deemed unsatisfactory to the Company, the Company shall 
romptly notify such office of its decision not to accept and the Union employ- 
nent office agrees promptly to furnish a replacement. If, for any reasons, the 
employment office of the Union fails to furnish satisfactory personnel to fill 
iwancies at a time fixed by the Master, the Company shall be free to fill such 
wancies from any sources. It is further agreed that any personnel selected 
under this section by the Company shall not be discriminated against by the 
Union. The Company agrees that in the event an official of the Union requests 
information as to the reasons for rejection it will furnish same verbally when 
such action on its part will not jeopardize its rights in any action at law and/or 
disclose information of a confidential nature that it is morally bound to withhold. 
f) On passenger vessels the following specified key ratings shall be selected 
and employed through the employment offices of the Union unless such office does 
not promptly furnish them upon request : 


Female employees. 

Sous Chefs, 

Chief Pantry Man. 

Chief Third Class Steward. 

Second Steward. 

Head Waiter. 

Cabin Chief Steward (Second Class). 

Tourist Chief Steward (Second or Third Class). 

Chief Bakers or Confectioners. 

Chief Smoking Room Steward. 

Special Cooks (special cooks are intended to refer to Chief Sauciers, Chief Soup 
Cooks, Chief Roast Cooks, Chief Fish Cooks, Chief Larder Cooks (Garde- 
mangers), and Chief Grill Cooks). 


(vy) On Passenger and freight vessels the following key ratings may be selected 
and employed from within or without the employment offices of the Union: 
Chief Stewards, Chief Deck Stewards, Bartenders, Chefs, Barbers, Novelty Shop 
Operators, Concessionaires, Musicians, Matrons, Female Salad Makers, Regis- 
tered Nurses, Supercargoes, Refrigerator Engineers on vessels having over 40,000 
cubic feet of refrigerated cargo space, Senior Watch Electricians, and employees 
under bond, who are not listed under (f). 

i h ) There shall be no discrimination because of race, creed, color, or national 
origin. 


Senator Gotpwarer. Senator Murray sent me a note in which he 
wants me to express his regrets for not being here today, for he is tied 
ip on the floor of the Senate. He wants me to ask you a couple of 
(questions, ? 
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Senator Murray would appreciate it if the witness would tell the 
committee for the record what he thinks of the proposal for Govern. 
ment-operated hiring halls. 

Mr. Curran. Is that Senator Murray, of Montana? 

Senator Gotpwarter. Yes, sir. 

Mr. Curran. That is his question ? 

Senator GotpwaTer. Yes. 

Mr. Curran. We had in this industry in the years 1919-20, 19921, 
1922, 1923, up to and including 1934, I believe—I may be a little off on 
that year—what was known as the Sea Service Bureau of the United 
States Shipping Board. The United States “ae Board was the 
continuance of the original quasi-corporation established by the Gov- 
ernment in 1919 and known as the Emergency Fleet Corporation, 
That was for the purpose of getting rid of the ships that had been built 
during World War I but were not built until the war was over. That 
Sea Service Bureau continued up to that period. It employed as its 
Director a man by the name of John Daly, who prior to that employ- 
ment had an unsatisfactory reputation of running boarding houses and 
continued that operation after he became the Director of the Sea 
Service Bureau. So that when the jobs went on the board and the 
Government-operated Sea Service Bureau, unless you lived in the 
boarding houses that were operated by these so-called impartial Goy- 
ernment operators, you just did not ship unless you were strong 
enough to intimidate them. 

There was another man employed in the New York office of the Sea 
Service Bureau of the United States Government known as Joe Munis, 
who until recently or even now may still be the claim agent for the 
United Fruit Co., I do not know. He ran a boarding house in Ho- 
boken, N. J. He was the assistant to John Daly. His boarding-house 
boys were the first to ship. So that under Government operation, 
just as you people have found down through the month previous 
here that certain agencies of Government were supposedly racket- 
ridden and one thing or another, so was the Sea Service Bureau of 
that day. 

We contend that the hiring hall, which all the operators contend has 
brought order out of chaos, and the chaos they referred to was the 
chaos of the Shipping Board days, because in that respect the United 
States Government would have no authority to prevent what is now 
a licensed shipping master from going into business, licensed by the 
Government, unless they eliminated that licensed shippng master, 
which they have consistently refused to do, as we urged them for the 
last 25 years, and I do not think they would do it now with the free 
enterprise system paramount. So that would mean we would be back 
at the same old stage when all of this chaos existed from 1919 to 1934. 
the day of the great general strike on the west coast. 

We say that a hiring hall operated by the men themselves, con- 
trolled by the rank and file, where they sit on the floor there by the 
thousands in the big ports, and the jobs are all thrown on the board 
where anybody can see and oldest cards are not just thrown on the 
desk for somebody to take, there are glass cases up there with a mag- 
nifying glass in front of them where the oldest card is taken and 
dropped in that glass so that any member on the floor can look at that 
card and be sure they are the oldest card. They are the controllers, 
the men on the floor see that this thing is operated right. 
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All the calls come in to a central point. No other call comes in 
there, so they are in the open. No abate job comes in. It is thrown 
on the board. No shipping is done at odd hours. The hours are set 
up by the membership when they know shipping is going to be done at 
\), 11, on the hour. And they are right there. We contend that is 
the only possible orderly procedure. 

The government-operated Sea Service Bureau had great difficulty 
in manning the Leviathan, which was the biggest ship we had at that 
time. We had 1,100 in the crew. I was on her for about a year. We 
always were late in getting replacements on that ship through the 
(overnment-operated Sea Service Bureau. 

So that we contend this is the only solution, and that operators will 
in almost all cases admit that it is the most orderly process. 

I might say in concluding this that under the west coast award of 
1934 strike settlement which was then issued by then Dean Wayne 
Morris, it had within it a hiring-hall process to be jointly operated 
by the shipowners and the longshoremen. The ship operators became 
so satisfied with the manner in which the hall was operated in San 
Francisco and the other ports that although they continued to pay the 
rent, their share of the rent, they withdrew from the hiring hall. They 
still have the same right on the east coast. We have invited them in- 
numerable times, and we invited the United States Government 
through its Maritime Board and Maritime Commission to send men 
in to sit there, observe, to participate in it, to help run it. We have 
nothing to hide. We think it is the best procedure. We think the op- 
erators will agree. 

Senator Gotpwaterr. Senator Murray has another question, but 
before I ask you that, I was going to ask you about this Government 
hiring hall. Did New York State ever take over the hiring halls? 
Did they ever operate them ? 

Mr. Curran. No; I am sorry to say that during the bad years when 
we carried five workaways for every paid seaman and every paid sea- 
man was picked up on bids—now, that is an auction block, so to speak, 
where the mate comes down on the dock, he has 20 seamen and he needs 
more. He asks each of the 20 how much will you work for. When he 
gets the low bidder, he takes him. They work as low as $20 a month. 
That is not centuries ago. That is 1930, I am talking about, 1931, 1932, 
1933. He then took that man. But then he also took 5 or 6 of the 
others for nothing, put them aboard the ship for board and room. So 
that when this other fellow got out of line for his 20 “bucks” a month, 
he i, down the greased gangway and they put the other guys to 
Work, 

Senator Gotpwater. Senator Murray’s other question is: “Do you 
believe the shapeup is a desirable method of recruiting workers in any 
maritime or waterfront occupation and what are its evils, as you see 
them ?” 

Mr. Curran. I think the shapeup—and it has many forms through- 
out the country and does not only exist in the waterfront—is the most 
vicious type of victimizing. It is nothing different than the old slave 
market except that the man can go home at a certain period and does 
not go into chains like the old slaves did when they were holding them 
for the next day’s market. He goes down there and gets in the shape- 
up on the street, four or five hundred of them. Then the hiring boss 
comes out. He already has his men working for him. He has his list. 
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He taps those he wants. Usually they are the guys that owe him 
money or they are the guys that will kick it back right or they are the 
guys that have bought buttons for that day. It is Just a vicious type 
of thing. There is no permanence in the employment. 

If the guy is not right one day, he won't be hired the next day, and 
so forth, while this central hiring thing is both a convenience for the 
operator as well as the union. We save the operators millions of 
dollars. We pay all the expenses of these hiring halls. They do not 
have to maintain any hiring hall. All they do is call in the central 
place. On the Pacific coast, regardless of the men who run it at the 
present time, a union is only as strong as its membership—the hall 
itself—Harry Bridges who is a subversive element cannot go in that 
hiring hall and do anything with it. 

The membership runs it. They have a steady gang that goes to each 
dock and they count that many off. ‘That dockman is sure of getting 
his 17 same men every time. If there is one missing, the pegs that 
are in the board, and they use pegs out there, the man with the oldest 
peg in the board, he is the one shipped as replacement. 

Believe me, nobody, Harry Bridges or Joe Stalin, could come in 
there and disrupt that. They would throw him overboard if he came 
in. 

To talk about the shapeup, it is the most vicious thing in the world. 
It is susceptible to anything. That is what we would be driven back 
to because in the old days we went from dock to dock looking for jobs. 
The shipping master at each dock would tell us, “Where do you live! 
Who do you check in with?” If we did not check in with the right 
people, we did not go to work because he was getting paid by the 
boardinghouse owners, and so forth, who had a closed shop on a cer- 
tain number of docks. 

That is the type of thing the shapeup is. It has got all the vicious 
aspects of what is now existing in New York City. That is not true 
in a lot of ports, a lot of ports on the east coast and the gulf, they do 
have hiring halls for longshoremen. 

Senator GoLpwarer. Your remarks touched on the 30-day period 
in which a man had to join the union. Suppose that period was re- 
duced to 10 days, say, would that be a benefit to you? 

Mr. Curran. Yes; it would be a benefit with respect to that type of 
union shop, yes: because our vessels today, where we had 10-knot 
ships, we now have 20-knot ships. So that the voyage which took 6 
months, not takes 3 months, and the voyage on the western ocean with 
such vessels as the United States has now is an 18-day trip. The 
Grace Line and others run 12-day ships. The tankers with their new 
20-knot ships run 4 days from Texas to New York and pump out at 
the rate of 16,000 barrels an hour. So that 8 days is their round trip 
from load to unload. So that 10 days, that would not cover those 
tankers, you see. They make these coastwise voyages, Texas to New 
York, ports like that, they make it in about 8. But it would be helpful, 
yes. 

Senator Gorpwarer. I ask you that because the representatives of 
the motion-picture industry expressed a similar desire to have their 
period cut down. 

Mr. Curran. There is one thing I might say. It does not have 
anything to do with the hiring-hall process, but it does with respect 
to the union shop part that we spoke of. 
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ator PurreLt. Had you expressed an opinion, sir, on the ad- 
ity of secret ballots before strike? This is not part of your 
iony, but we would like your advice, and your assistance. What 
| your opinion be as to the advisability of requiring secret strike 
ots in all eases where strikes are to be « ‘alled ? 
\r. CurrAN. Who is conducting the secret ballot ¢ 
Senator Purrerty. It might be by the union or a Government 
yor do you have any ideas on it? 
_ Curran. Our union conducts all secret ballots on strike votes. 
nator Purretn. Is each member asked to vote or must he be 
ent at a meeting’ I am not thinking of your union. We are 
¢ to explore this with many people. 
\ir, CURRAN. [can only speak of my organization. In our organi- 
ition our man has 90 days in which to vote. He is a seaman, he has 
secret ballot. He goes in a secret place of our elections and votes 
conducted by an outside : agency, the Honest Ballot Association. 
Senator PurretL,. What percentage would you think of your total 
bership usually casts a vote? 
Mr. Curran. 80 or 90 percent. 
Senator PURTELL., You require just a majority of those voting ? 
Mr. Curran. That is all. That is the democratic process. 
Senator Purrei.. I have no objection to it. I am simply asking it 
I the record. 
Mr. Curran. It is pretty hard to get two-thirds vote of the seamen. 
Senator Purrentn. I have no objection to it at all. I have no other 
questions, and I want to thank you very much for coming here, and 
| am sure that Senator Goldwater has expressed to you our regrets 
it the whole committee could not be here. We are having several 
different committee meetings. I want to assure you, sir, the report on 
s meeting will be in the hands of the other members, my colleagues, 
ind it will be given considerable weight. 
Mr. Curran. Thank you, s 
Senator PurreLi, The committee will recess until tomorrow morn- 
when we will meet in this room. We will hear then from mem- 


ers of the United Mine Workers Union at 10 o’clock tomorrow 
morning. 

(Whereupon, at 2:50 p. m., the hearing was adjourned, to recon- 
vene at 10 a. m., tomorrow, April 24, 1953.) 
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FRIDAY, APRIL 24, 1953 


Unrrep Srates Senate, 
Commirrrr oN Lapor anp Pusiic WeLFars, 
Washington, D.C. 

The committee met at 10 a. m., pursuant to recess, in the caucus 
room, Senate Office Building, Hon. Robert Taft presiding. 

Present: Senators Taft, Ives, Griswold, Purtell, Goldwater, 
Murray, Neely, Lehman, and Kennedy. 

Senator Tarr. The committee will come to order. 

Our first and only witness this morning is Mr. John L. Lewis, 
president of the United Mine Workers of America. Will Mr. Lewis 
take the stand. 

Mr. Lewis, you have a written statement. The rules of this com- 
mittee have not ordinarily permitted the televising of proceedings. 
Ihave told these men with the lights and so forth they might proceed 
for perhaps 5 minutes to take what pictures they want, and then they 
have tostop. Is that agreeable with you? 

Mr. Lewis. Quite so, or as long as you choose, Mr. Chairman. 


TESTIMONY OF JOHN L. LEWIS, PRESIDENT, UNITED MINE 
WORKERS OF AMERICA 


Senator Tarr. If you will please go ahead with your pictures, 
gentlemen, we will go right ahead and at the end of a reasonable time 
I ask that you retire so we can conduct the proceedings in the usual 
ommittee style. 

You may proceed, Mr. Lewis. 

Mr. Lewis. Mr. Chairman and gentlemen of the committee, in 
response to your invitation I today appear in behalf of the member- 
ship of the United Mine Workers of America which has its members 
in the coal mining industry of this country and approximately some 
100 other industries. 

Since my last appearance before your committee on matters such 
as these, on March 7, 1947, the position of the mineworkers in refer- 
nce to punitive and restrictive labor legislation, as was being con 
sidered at that time and which over a Presidential veto became the 
present Taft-Hartley Act, has, I think, been well known to all of you. 
Passage of time and accumulated experience has not changed our 
position. We warned then, as we have continuously and do now warn, 
against the passage or continuation of such legislation as epitomized 
n the Labor-Management Relations Act of 1947. In the spring of 
1949 when the senior Senator from Ohio succeeded in defeating the 
repeal of his hyphenated legislative namesake, despite the people’s 
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olitical mandate expressed the previous November, the mineworkey 
Pied with your committee a statement as to their position on the thep. 
pending bills dealing with repeal and amendments of this act. It, iy 
general, expresses our present views. 

There now lie before the Congress, however, as best we can calcu. 
late from the myriad proposals, approximately 40 separate bills, som 
containing many subdivisions seeking to retain, and amend as retained, 
Senator Taft’s handiwork of 1947. Cast aside from your present con. 
siderations, apparently, are the few bills proposing repeal of the act, 
Consequently I shall attempt to express our views on the overall situa. 
tion as it seems to exist rather than undertake lengthy or detailed com. 
ments on the various individual pending amendments. 

Our views on them seriatim would serve no good purpose, for the 
mineworkers appear before you today more stanchly than ever befor 
of the firm belief and opinion that the Taft-Hartley Act should in its 
entirety be repealed, cast aside, and held for naught. It should be for. 
gotten, in our opinion, as an evil, political, mental aberration, form of 
liysteria, and fanned into being by the selfish and shortsighted pro- 
fessional antagonists of labor. 

The employers of this country, in their desire to stem the long. 
delayed tide of progress being made by their employees toward union- 
ization, self-protection, and betterment of their lives and the lives of 
their families, proclaimed the evils of the Wagner Act, averring it to 
be filled with injustices. They instigated the most gigantic program of 
inspired false propaganda which this country pro ably has ever seen, 
and finally riveted the iron collar of the Taft-Hartley Act around the 
necks, bodies, and souls of the American working people. 

When the Congress stampeded, as we believe it did, and took that 
tragic step, the mineworkers then declared their position and we repeat 
it today. We said: 

The Taft-Hartley statute is the first ugly, savage thrust of fascism in America, 

It is the ugly recrudescence of government by injunction. 

It creates an inferior class of citizens, an inferior category, and a debased 
position politically for the men and women who toil by hand and brain for their 
daily sustenance and to safeguard the future for their loved ones. 

We repeat those statements now. They are as true today as the day 
when uttered. 

The basic discriminatory, punitive, restrictive, repressive, compul- 
sive, and oppressive ingredients of the act remain. Time does not allow 
and no good purpose would be served, to reiterate them in detail here. 
No single amendment or series of amendments can cure or overcome the 
fundamental evils of the basic provisions and purposes of the act it- 
self or the fearful potentials for labor inherent in its continued ex- 
istence and extended application. Even if clothed in amendments as 
varied as the colors of Joseph’s coat, this act. will remain a thorn and 
a spear in the side of American labor. A liberal application of cologne 
or a generous sprinkling of Chanel No. 5 cannot and will not deodor- 
ize an otherwise odorous creature or make it a more decent or useful 
animal, Strong language, one may say. Agreed, but in all serious- 
ness the time has come, it seems to us, to speak the unvarnished truth as 
we see it. 

And why do the mineworkers thus condemn and use blunt terms in 
denouncing this statute and oppose its continuation, even with amend- 
ments? The answer lies in the basic fundamental evils of the act it- 
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jf and our experience and the similar experiences of all other labor 
roanizations under it. I need not remind you that twice the so- 
-alled national emergency provisions of the act have been invoked 
oginst us by the heavy cudgel of injunction and contempt. The re- 
alts are well known to you—a fine of $1,420,000 against us for alleged 
nt mpt in April 1948, and an acquittal in 1950. Likewise, the ma- 
nery of the same section of the act was used a third time in June 
(948 but did not progress beyond the stage of the Presidential Board 
fInquiry. None of these three proceedings were factually or legally 
justified, for there existed no genuine national emergency in any of 
the nh. 
| I 1948 the miners’ welfare fund had been completely estopped b 
the recalcitrant and calculated refusal of the operator-trustee to al- 
yw it to function. He filed four different court actions seeking to 


lemonstrate the illegality of the fund under the Taft-Hartley Act. 
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or. The miners, resenting this deliberate attempt to wreck the fund, on 
of eir own initiative refrained from work. ‘The union’s representative 
r0- during this stoppage continued his efforts to activate the fund and 
eing successful on April 12 reported to the court that the work stop- 
g- pave had ceased, the members of the union requested to return to work, 
n- and that a settlement of the dispute had been reached. The court ar- 
of bitrarily refused to accept such report. ‘The Attorney General of the 
to United States refused to perform his statutory duty to discharge the 
if njunction upon the resolution of the dispute, and the court fined us 
d $1,420,000 for contempt. 
e Would these events have occurred had it not been known to the coal 
operators that there lay on the statute books these injunction weapons 
t to be used against the union as soon as the operators could bring about 
t a so-called emergency? The answer is “No.” The dispute would 





have been solved in its inception but the very existence of this provision 

used the operators to precipitate a situation whereupon the Gov- 
ernment could be propagandized into becoming the active ally of the 
mployers and the antagonist of the employees. 

Thereafter three of these suits involving the fund were dismissed 

fter the miners had made answers thereto, but until the decision in 

e fourth case was rendered favorable to the miners, declaring the 
fund to be legal, the operators continued to be adamant in their re- 
usal to bargain for a new contract. Only when the final compulsion 
of the national emergency and other sections of the Taft-Hartley Act 
il been used against the miners and after the operators had lost their 

ttempt to sabotage the fund was an agreement reached. In the 
meantime, another attempt to force a so-called national emergency 
was taking place, and the President was persuaded to invoke the ma- 

nery of the act by appointing his Board of Inquiry, which was func- 
tioning when the above decision validating the fund was reached. 
When the compulsion of this litigation was relieved an agreement was 
reached within 24 hours and a contract signed. 

In 1949 it was obvious to the mineworkers from the beginning of the 
negotiations in May to their termination by the operators in October 
that we could expect no concessions from the operators. Why? Again 
because we were constantly reminded by them at practically every 
session that the machinery of the Taft-Hartley Act was available to 
the operators and would be used by them against us through unfair- 
labor-practice charges before the Board and eventually through the 
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national-emergency sections, with ensuing contempt actions. For jy 
long months the miners pled in vain. You all know what happened— 
five charges were filed and Robert Denham, of unsavory fame x 
General Counsel of the Board, consolidated them and obtained a pr. 
straining order against the miners, depriving them of their right to 
bargain on four major items of the contract. And then came the sane 
old pattern of another injunction obtained by the Attorney Genera) 
of the United States on the theory of a national emergency, and ay 
immediate citation for contempt. The results? A court, courageously 
weighing the law and the facts, acquitted the union of of contempi, 
but a few vindictive Government officials undertook within 2 hows 
on the same day to immediately reverse that court and thus continue 
the coercive governmental] threat against the union. They failed—but 
again the very existence of these statutory means of coercing the union 
and its members estopped all genuine collective bargaining at the 
very threshold of the negotiating sessions begun in May 1949. With. 
in 48 hours after acquittal of contempt the operators entered into 
genuine collective bargaining and an agreement was achieved. 

Frustrated and estopped for 10 long months only because of the 
outstanding threats of this compulsive and oppressive statute which 
the operators sought to use—and, parenthetically, a year after Den- 
ham had prevented the miners from negotiating certain conditions by 
his first injunction and thus forced the miners to surrender such 
claims—a trial examiner of the Board vindicated the miners on sub- 
stantially all the charges upon which the original injunction was 
obtained. 

An eminent gentleman and former Director of the Mediation and 
Conciliation Service, Hon. David L. Cole, recently in addressing a 
gathering at the University of Notre Dame, succinctly stated the 
verities of the evils inherent in this whole situation when he said: 

Compulsion is bad; it is a contradiction in terms. Free collective bargaining 
does not lend itself to compulsion. Compulsion destroys free collective bargain 
ing. And this search by our legislators, by our lawyers, for a neatly tied package 
which answers all the questions of what happens if this doesn’t work and what 
happens if that doesn’t work, the mere asking of those questions, and the 
philosophy which prompts people to ask those questions, in itself deny the 
validity of collective bargaining, which is basic in our national labor policy. | 
cannot emphasize that too much. 

[ have previously stated that none of these so-called national emer- 
gencies really existed. I repeat that statement. It is true. Without 
going into detail it can be categorically stated that in each year when 
strikes have occurred, the coal production was greater than in the 
years in which there were no strikes. This runs to negate com- 
pletely the hue and the cry of national emergencies for the statistics 
and all the true facts of the several situations show and demonstrate 
that this country has never suffered irreparable injury from depriva- 
tion of coal. There has recently been made a very scholarly study of 
this position which I now state and it supports fully the conclusions 
we here enunciate. I refer to an article by Messrs. Bernstein and 
Lovell, research associates of industrial relations, University of Cali- 
fornia of Los Angeles, appearing in the April issue of the Industrial 
and Labor Relations Review published at Cornell University. This 
study is from unbiased sources and it categorically holds and demon- 
strates by detailed research and supporting statistics that in the coal 
stoppages during the past 13 years, including 1950, “a national emer- 
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ney has never actually developed.” Every strike and every lockout 
‘arries With it the seeds of its own determination and solution. The 

ostraints that are inherent in the individual will operate in the mass, 

>») the union and in the economy of the country, so why impede and 
prevent free collective bargaining in its truest sense by crippling and 
restrictive legislation which in the end only delays and injures em- 
plover, employee and the country at large? Even Senator Taft has 
caid, speaking in the January 1953 issue of Fortune, as follows: 

Personally, I’m in favor of the right to strike in a free economy. The news- 

rs holler their heads off that people are suffering. Usually they’re not 
euffering ; real injury is still a threat. 

A present member of the Supreme Court of the United States a 
number of years ago expressed his views on “government by injunc- 

’and the truth of his condemnation of it still stands. I adopt 
and quote it here: 

It does not work. It neither mines coal nor moves trains nor makes clothing. 
As an adjuster of industrial conflicts the injunction has been an utter failure. 
It has been used as a shortcut—but it has not cut anything except to cut off 
labor from confidence in the rule of law and of the courts as its impartial organs. 
No disinterested student of American industry or of American law can have 
the slightest doubt that, beginning with the Debs case, the use of labor injunc- 
tions has predominantly been a cumulative influence for discord in our national 
life. 

Senator Tarr. What is that Justice’s name? 

Mr. Lewis. The eminent Justice Felix Frankfurter. 

This statute has loosed upon American labor more difficulties and 
harassments than there were evils released by the opening of Pandora’s 
box. Look at section 301, allegedly enacted to allow suits for violation 
if contracts, but which in net result by the expanded jurisdiction given 
to the courts and by its redefinition of “agent” laid open the way for 
legal chaos in the field of labor relations and true collective bargaining. 

It has invited a mass of damage actions, based on imaginary and 
fictitious contract violations, seeking to raid the treasuries of parent 

ions for acts of individuals, wholly unauthorized by the parent 
nion and in some cases seeking damages for alleged contract viola- 
tions when there was in fact no contract in existence. 

Let me cite but one example: A coal company in June 1952 sued the 
local, the district, and the international union for $200,000 in Federal 
court, obtaining jurisdiction under this section of the act, allegin 
violation of contract over a dispute in which a few individuals riftieed 
to lay a certain trackage. A pure “pit committee” case which should 
have been adjusted under the grievance machinery of the contract. 
But the company, under the invitation of this section of the act, did not 
so elect, and sued. The case was pending when the association of 
which this company was a member agreed to sign a new contract, the 
old one having expired. This case was called to the direct attention 
of the representative of that association. As a part of the considera- 
tion for this company to become a party to the new agreement the 
miners insisted that it be dismissed, because the company was under 

obligation by the terms of the old agreement to have settled the dispute 
n the first stance under the settlement of disputes and grievances 
provision of the old and expired contract. Before signing the agree- 
ment he was specifically informed that the mine workers would not 
execute the contract to cover that company and he, as its representa- 
tive, agreed that he was not signing for or covering it into the contract 





1902 TAFT-HARTLEY ACT REVISIONS 


when he affixed the association name to the new agreement. The o}j 
ease was not dismissed, and when the men refused to go to work with. 
out a new contract a new lawsuit alleging damages for contract viol. 
tion in the sum of $75,000 was filed in Federal court, even though ther 
was no new contract in existence. Both cases are now pending subject 
to trial next month. 

It may be said that the facts do not justify these damage claims and 
that, therefore, the union will defeat them and has nothing to fear, 
But, the harm is done. The suits are pending. Costs and attorneys’ 
fees and expenses are being incurred, the union is being harassed and 
the central treasury of the union threatened. This illustration could 
be multiplied, for the number of actions under the doctrine of this 
section of the act are legion in number with possible potential liabili- 
ties running into the millons of dollars. 

So it is hikewise under section 303—the boycott section of the act, 
As an illustration, there is pending in a Federal district court a series 
of 13 damage actions against the international union, with potential 
liabilities of $4,000,000. In truth, the alleged and fictitious damages 
sought against the union in these cases stem from cancellation by a 
coal company, for purely business and economic reasons, of certain 
leases originally executed by it with their several lessees, the present 
plaintiffs—all as the company had a perfect contractual and legal 
right to do. But, did these lessees sue the company? No. They 
seek to harass the union, raid its treasury and embarrass and impede 
its otherwise normal working relationships with the company who 
subleased these lands to these claimants. These cases stand for trial 
this summer and none of them would ever have been instituted except 
for the open and standing invitation to these lessees, under section 
303 (b) of the act, to thus unjustly harass this union and its members. 

The net effect of the “unfair labor practice” sections of the act 8 (a) 
and 8 (b) and the companion sections cloaking the Board with almost 
unbridled authority to investigate and harass has been to raise and 
maintain almost insurmountable roadblocks to organizing activities 
inallunions. The red tape and massive procedural difficulties created 
by the administrative and enforcement provisions of the act, coupled 
with the ever expanding interpretations being daily ground out by the 
Board, have in many instances grievously impaired the right or even 
the opportunity of a labor union to conduct an organizing campaign. 

As an example—in four cases on charges brought by individual and 
isolated companies the final cease and desist orders have not been 
limited to the original charging companies but expanded geographic- 
ally to cover whole districts, including many counties utterly removed 
from the areas of the original charging parties, in effect district-wide 
orders. And, in two of these cases the trial examiner refused to 
recommend such expansions but the board took it upon itself arbi- 
trarily to expand and enlarge the restrictive orders. Ss, in net effect, 
all organizing for all practical purposes has been estopped and chaos 
and confusion reign in those areas. In some instances where charges 
have been filed responsibility even has been imputed to the Union 
based upon the acts of third party strangers, not on the acts of its 
members, all under the expanded and distorted redefinition of the 
word “agent” contained in the act and as interpreted by the board. 

The list of cases involving so-called unfair labor practices need not 
here be recounted in detail—again it is the revolting doctrine of “com- 
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nulsion” by Government at work in the field of labor relations result- 
‘ng in the breakdown of true and genuine collective bargaining. 

~ Jn many instances the international union has been made a party de- 
fendant in actions brought against District 50 and the United Con- 
¢ruction Workers purely in an attempt by employers to thwart entirely 
J] organizing activities on the part of these affiliates of the interna- 
nal union and to make the funds of the parent union subject to such 
tions. Approximately 200 injunction proceedings have been filed 
in both State and Federal courts against these affiliates. 

The membership of District 50 and its affiliates is continuously be- 
ng harassed, restricted in its legitimate organizing activities, sued 
for damages, enjoined and unduly raided by other organizations— 
all under the various provisions and sections of the act and by virtue 
of its administration and interpretation by the Board itself. Why? 
Simply because the Taft-Hartley Act is a specie of fraud on not only 
bor unions but upon the country at large. It has reversed the na- 


ale 


] 
jah 
tional policy of this Government heretofore expressed in the Norris- 
LaGuardia and Clayton Acts. It has, in effect, repudiated the 
progress achieved by the previous enlightened national policy of 
recognizing and encouraging collective bargaining in its truest sense. 
The Taft-Hartley Act has been, and is, open standing invitation to 
courts everywhere, State and Federal, to revert to the long since dis- 
redited doctrine that human labor is a commodity or article of com- 
merce, 

Senator Tarr. Mr. Lewis, you have referred to a lot of cases. Can 
you file with the committee a list of those cases, a more detailed 
description, at least of typical cases if not of all of them, that you 
have referred to here, of legal cases, so that we may study the whole 
sroup? Can your counsel tie in with these references the specific 


cases that are referred to? 

Mr. Lewts. We consider the cases referred to as being typical. But 
we shall be very glad to have our counsel furnish identification of 
other cases for you. 

Senator Tarr. Thank you. 

(The following information was subsequently supplied for the 
record :) 

UNITED MINE WORKERS OF AMERICA, 
Washington 5, D. C., May 6, 1953. 
Mr. Pature R. RopGers, 
Staff Director, Senate Labor and Welfare Committee, 
The Capitol, Washington 25, D. C. 

Deak Mr. RopGers: This is written in response to the committee's request 
expressed during the recent testimony of Mr. John L. Lewis before it on Friday, 
April 24. As we understand, the committee is desirous of obtaining more definite 
identification of some of the typical litigation mentioned in Mr. Lewis’ state- 
ment. The following is, therefore, submitted: 

1. The four suits involving the mine workers’ welfare fund in 1948, mentioned 
on pages 4 and 5 of the statement, were all filed in the District Court of the 
United States for the District of Columbia. They were all styled Van Horn v. 
Lewis, et al., and bore civil action Nos. 1154V48, 1434-48, 1651-48 and 2484-48. 
The first, second, and fourth were at various times dismissed, and the third suit 
went to final hearing and judgment in favor of the defendants by opinion of 
Justice Goldsborough dated June 22, 1948. 

2. The typical eases referred to on page 7 of the statement involving section 
301 of the statute were both filed and are now pending in the Distriet Court of 
the United States for the Eastern District of Kentucky, London division. Both 
are styled Garmeada Coal Company v. International Union, United Mine Workers 
of America, et al., bearing civil action Nos. 615 and 640. 
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3. The cases referred to on page 8 of the statement involving section 303 of 
the statute were all filed and are now pending in the District Court of the Uniteg 
States for the Western District of Virginia, Abingdon division, with varioys 
named individual plaintiffs against the International Union, U. M. W. of A, 
et al., being civil action Nos. 334, 335, 336, 337, 338, 339, 340, 341, 342, 343, 345, 
346, 364, and 388—all now pending on the docket subject to trial. The firgt 
numbered case (Civil Action 334) is styled Patton, et al., d/b/a Laurel Branch 
Coal Company vy. International Union, et al. Each of these cases seeks punitive 
as well as actual damages. 

4. The typical cases mentioned on pages 8 and 9 of the statement, involving 
sections 8 (a), 8 (b) and the companion sections of the act, involve the inter. 
national union, various districts, as well as District 50 and some of its sub- 
divisions, and are as follows: 


NLRB vy. United Mine Workers (92 N. L. R. B. 128) arising in United Mine Work. 
ers’ district No. 23 

NLRB vy. United Mine Workers (95 N. L. R. B. 73), arising in district No. 31 

NLRB vy. United Mine Workers (96 N. L. R. B. 216), arising in district No. 2 

NLRB vy. United Mine Workers (108 N. L. R. B. 134), arising in district No, 2 

NLRB vy. U. C. W., et al. (94 N. L. R. B. 1731), arising in district No. 17. 


In the first and third enumerated cases, the trial examiner did not recommend 
districtwide orders and, in fact, rejected them, but the Board upon final hearing 
extended them. 

These are typical cases, as was stated in Mr. Lewis’ testimony, and I trust 
will serve the purposes for which they were requested. 

Very truly yours, 


WELty K. Hopkins, 
Mr. Lewis. The Congress should recognize that there is a vast dif- 
ference between people working for a living in one industry and mak- 
ing a bargain with a corporation on the basis of a labor contract, as 
against another corporation making a contract with them to deliver 
certain supplies and materials. The human equation is in one with 


human variables, and is absent in the other. Wholehearted acceptance 
of collective bargaining on the part of employers in this country is 
the solution to this problem, not in a law that would place the human 
relationships of such varied character in the hands of the courts. 
Courts are not fitted or suited to handle this problem. The need for 
expert and speedy disposition of grievances that arises as a result of 
employer and employee relations is best solved and efficiently and 
morally best promoted by dealings between the parties themselves. 
The mine workers and the coal operators can and will adjust their 
differences without the dubious aid of the Taft-Hartley Act. Our 
present agreement so provides. I quote it: 


The United Mine Workers of America and the operators agree and affirm that 
they will maintain the integrity of this contract and that all disputes and claims 
which are not settled by agreement shall be settled by the machinery provided 
in the Settlement of Local and District Disputes section of this agreement unless 
national in character, in which event the parties shall settle such disputes by 
free collective bargaining as heretofore practiced in the industry, it being the 
purpose of this provision to provide for the settlement of all such disputes and 
claims through the machinery in this contract provided and by collective bar- 
gaining without recourse to the courts, 


We expect to, and will, abide by this rule of reason in our contract 
and we confidently believe that so will the other contracting parties— 
all without benefit of Federal statutes such as we here condemn. 

Senator Tarr. Mr. Lewis, I have to leave to open the Senate in a 
few minutes. I notice that your recommendation is not only to repeal 
the Taft-Hartley Act, I take it, but all governmental intervention in 
labor-management relations, including the Wagner Act, which of 
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course is merely the beginning of the Taft-Hartley law. Is that the 
recommendation that you have? 

Mr. Lewts. Yes, but going back to the Norris-LaGuardia and Clay- 

on Acts. 

Senator Tarr. I have always had a great deal of sympathy with that 
point of view but certainly in 1947 it was not one that was practical, 
merely to repeal the Wagner Act and get the Federal Government 
entirely out of the field. Do you think now it would be practical ? 

Mr. Lewis. I do, most emphatically so. 

Senator Tarr. Do you not think the two laws should be taken to- 
gether to protect small unions and protect small employers that other- 
wise might be submerged to very considerable economic oppression by 
large unions and large employers? 

Mr. Lewis. It would be impossible for the Congress or the country 
now to crystalize its viewpoint either in support of the existing stat- 
ute—the Taft-Hartley Act—or in support of any new statute that 
might be written or that the Congress might undertake to pass. The 
realm of controversy is so acute and so extensive, and opinions are so 
firm and decided on the question that the country needs time to reason 
with this problem and it can only be brought about by the elimination 
of the existing controversy. 

Senator Tarr. Do you not think that is rather a return to the law 
of the jungle in all labor matters and relations ? 

Mr. Lewis. No. We are quite familiar with those experiences. The 
law of the jungle would not prevail, because the labor organizations 
now are vastly superior in numerical strength to what they were when 
the Wagner Act was first enacted by Congress. And they have a 
base upon which they can stand—more enlightened public opinion— 
and they have a better national understanding on the part of citizens 
of the economic considerations and factors that are of paramount im- 
portance to the nation and which are involved in the whole subject 
of national labor relations and economic adjustments. 

Senator Tarr. Do you think that education has been brought about 
by the Taft-Hartley Act? 

Mr. Lewis. I think it has been delayed Senator, grievously so, and 
to the detriment of the nation. I will continue, if you wish. 

Senator Ives. Before Mr. Lewis continues, I would like to ask a 
question. 

Mr. Lewts. I am coming to that section of this subject that the Sen- 
ator has been discussing, later on in the paper. 

Senator Ives. You mean that Senator Taft has been discussing? 

Mr. Lewis. Yes. 

Senator Ives. I think while you are not in the midst of your state- 
ment I might as well interrupt you, myself. 

Mr. Lewis, conceding, and for the sake of argument today I am 
perfectly willing to concede, there has never been a national emergency 
created by any work stoppage in the coal industry, do you yourself 
feel that no national emergency ever could come about as a result of 
any work stoppage anywhere? 

Mr. Lewss. If I have faith in the basic principles of this Republic 
and the elements contained in its constitution, and the functions of 
the Federal Congress and the State legislatures, and the natural com- 
mon sense of American citizens and with due regard to all the re- 
straints continually operating in the body, social and politic, I will 
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say to you very frankly that I do not think there will ever come q 
time when a national emergency in the coal industry or any other 
industry would do any irreparable harm to our economy or our goy. 
ernment. 

Our government is a government of inherent checks and balance, 
On the political side we have the executive, the legislative and the 
judicial. In our economy we have checks and balances just as inher. 
ent and just as important to the stability of our economy as is the 
case in our political organization. They are the natural restraints 
by our citizens, they are the voluntary association of citizens repre- 
sented by the labor unions, the cooperative societies and the trade 
associations of every character. They create the preset to pass 
down through our economy a constant participation by the citizenship 
in the new values that are created in this age of miracles in science and 
technology. So, one cannot guarantee what a labor union will do in 
1974, with meticulous exactitude or precision, but one can’t guarantee 
either what congress will do the day after tomorrow. 

Senator Ives. Or even today, for that matter. 

Mr. Lewis. I do not know what the taxing board of Lackawanna 
County, Pa., will do next eek. They may levy an exorbitant tax on 
citizens who own property in that county—I don’t know—for some 
special purpose. I do not think they will. I am confident they won't, 
because I think the ordinary restraints and the elements of tolerance 
that exist between Americans in trying to make this government work 
will operate to cause the tax board of that particular county to pursue 
a moderate course. So it is with the Nevada Legislature or even the 
Montana Legislature, Senator, addressing Senator Murray. I have 
confidence that they will find a way that in the end will represent the 
best interest of a majority of the citizens and the well-being of our 
Republic. 

And so it is with our labor unions. I do not know why anyone 
should think that the men in the coal mine would want to inflict 
punishment upon the people of the country and have themselves and 
their families and their neighbors and their friends and their kins- 
men suffer concurrently. To me that runs to an absurdity. And I do 
not know why all this fear is being expressed. I think Congress be- 
came afraid too soon. And you know after all it is sometimes in- 
advisable to become afraid too soon. 

Senator Ives. It is also inadvisable to become afraid too late. 

Mr. Lewis. Yes, yes. But not in our country, because the whole 
concept of our public life and our manner of living is based upon free 
enterprise, liberty of the citizen, tolerance for each other’s viewpoint, 
and due regard for the rights of all. Have we lost confidence in 
that ? 

Senator Tarr. This was not only Congress that acted too soon. 
You remember a year before the Taft-Hartley Act, Mr. Lewis, Presi- 
dent Truman recommended that you and all your members be drafted 
into the Army of the United States. 

Mr. Lewis. Oh, yes. But before that a Republican President did 
the same thing. 

Senator Tarr. I don’t remember that. I do not know who that 
was. Who was that? 

Mr. Lewis. Oh, you want to know his name? 

Senator Tarr. Yes. 
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\{r. Lewis. His name was Harding. 
Senator Tarr. He wanted to draft you in the Army? 
Mr. Lewis. Oh, my goodness, my dear Senator, he ordered the 
\rmy out, he deployed the State militias in the several States. He 
ued a publie proclamation. 
Senator Tarr. But he was not proposing to draft all the workers 
e United Mine Workers in the Army of the United States at any 


‘Mr. Lewis. If my memory serves me right, he was a Republican. 
Senator Tarr. Yes, but he did not do what President Truman did. 
(hat is the point you seem to be avoiding. 
Mr. Lewis. And the mere fact that you mention former President 
Truman with that subtle touch you added there does not run to the 
merits of this case. I don’t know that if all of our Presidents have 
wen perfect, Senator. 
Senator Tarr. You suggested Congress acted too soon. I am sug- 
ting that they waited a whole year after Mr. Truman proposed a 
ch more drastic remedy than we did. 
Mr. Lewis. Presidents, like ordinary citizens, have not all been per- 
We might have had a perfect President, but, we did not elect 
| last time. 
Senator Ives. Before you continue, Mr. Lewis, I would like to clear 
»a matter that I started with. 
Senator Tarr. Senator Ives will preside. I apologize, but I have 


to leave. 

Senator Ives. I take it, then, from your comments on my initial 
question, Which as I understand is to the effect that there never will 
e a national emergency in this country as a result of a work stoppage; 
that you feel by the same token that not 1 of the 10 cases where the 
laft-Hartley national emergency provisions have been invoked has 

| a true national emergency in the sense of which we are speaking. 

Mr. Lewis. That is quite right, Senator. 

Senator Ives. Thank you very much, I wanted to get clearly your 
deas on that subject. 

Mr. Lewts. Much has heretofore been said about the financial regis- 
tration and Communist affidavit requirements of the act. To the mine- 
workers both requirements are gratuitous insults born of suspicion, 
enacted in anger and haste and calculated to bring about results 
utterly foreign to those which its sponsors publicly proclaimed. The 
genesis of the sections covering registration and the filing of financial 
statements lies in the unfounded implication that unions are not 
honest in their financial dealings. The fact is that unions under their 
constitutions and bylaws, without statutory compulsion, provide effec- 
tively for a method of accounting to their members i all funds 
collected and expended. Invariably unions are perfectly willing to 
give to any legitimately interested person information covering their 
financial affairs. The mineworkers have auditors elected by the 
membership. These auditors go over the financial records of the 
union making reports to its conventions, and an itemized statement 
of the receipts and the disbursements of the organization is given 
to all local unions twice a year. These statements are broken down 
and show every disbursement and receipt in itemized form. In addi- 
tion to these statements and reports, a report is annually given to the 
Treasury Department under section 101 of the Internal Revenue Code 
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on form 990, which report concerning receipts and disbursements j 
certainly sufficient for any legitimate purpose that may be require; 
by Government. 

To require the registration and filing of financial statements anj 
all the redtape detail required by the act and the regulations prom. 
gated thereunder is not to protect union members. It is simply 4 
device, on the one hand, by innuendo to accuse unions in general of 
dishonesty and, on the other to secure information to be used jp 
weakening or destroying a union. It is iniquitous and on its far 
condemns itself. 

As to the Communist affidavit, I suppose it is hardly necessary for 
me to say that I am not now and never have been a Communist. | 
pause for dispute on that question. 

Senator Ives. That is one thing, Mr. Lewis, I have never heard yoy 
charged with. 

Mr. Lewis. Oh, I am so relieved to hear you say that, Senator. 

I suppose it is hardly necessary for me to remind you that the 
United Mine Workers of America many years ago wrote into its con- 
stitution provisions which prohibit and prevent any Communist from 
becoming or remaining a member of the union. That, however, | 
might say in parentheses, has been modified by the Taft-Hartley Act 
because it estops us from expelling a member of the Communist Party, 

Senator Ives. I think one thing ought to be pointed out in con- 
nection with this Communist business where the Taft-Hartley Act 
is concerned and that is that both in the Senate and in the House 
the provision in the Taft-Hartley Act was adopted on the floor and 
not by either committee. 

Mr. Lewis. Then whose fault is it ? 

Senator Ives. I think you will have to blame that to the whole 
Congress. 

Mr. Lewts. Oh, I will accept that. 

The United Mine Workers of America has been in the vanguard 
of our citizenship in opposing the cast-iron oriental philosophy of 
communism or of any other kind of ism in this country, and we expeet 
to remain in that position. No statutory affidavit can by its mere 
execution by a Communist change him into a good American citizen, 
so why enlarge and expand or continue upon the statute books such 
a ridiculous and insulting requirement? You may just as well by 
law require that every citizen must purchase from the United States 
Government Printing Office and wear upon his back a placard pro- 
claiming “I am an honest man, Diogenes; I am an honest man.” 

Some may say that the grievances and objections we recite could, 
and would, be avoided by the mere act of subscribing to these affidavit 
and registration requirements, and that thereupon our rights to or- 
ganize and to receive the so-called benefits of the act would be un- 
impaired and all would be peaceful on the Potomac. An oversimpli- 
fication indeed. Such would not and could not strip the act of its 
basically unjust, repressive, and coercive fundamentals on which the 
whole structure is built. Such an act would be but an acceptance and 
recognition on our part of the principles of “Government by injunc- 
tion,” and of Government regulation of labor unions and all the stig- 
mas that it implies. Thus we would be but aiding and abetting the 
complete frustration of true and genuine collective bargaining for 
which there is, in our opinion, no legalistic substitute. 
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Let the mine workers make a proposal to this committee and to the 
‘Congress. It is this: Since management has cried out so sorely 
} against the Wagner Act and all the manifold injustices alleged to be 
; contained therein, let them now join us in repealing the Taft-Hartley 
© Act in toto, lock, stock, and barrel; hoof, hind, horns, and hide; horse, 
» foot, and dragoon, including the Wagner Act itself upon which the 
» Taft-Hartley is founded. ‘This would give to this country, its em- 
| ployers, and employees an opportunity (in light of our joint ex- 
I periences under both Wagner and Taft-Hartley) to practice for a 
» .eason true, free, and genuine collective bargaining without govern- 
' mental interference, free from the brooding shadows which presently 

over over all bargaining tables. This proposal is seriously made. 

The ever-rising tide of industrial strife in recent years and the 
repeated governmental interferences, both past and present, under 

existing law, and the bitterness engendered thereby in all segments 

f our population, justify the Congress in stripping the statute books 
f both the Wagner and Taft-Hartley Acts. Leave the Norris-La- 
Guardia and the Clayton Acts as the Federal rule and guide in the 
field of labor-management relations. Let it be tried for a period of 
time and then the voice of experience can dictate to a future Congress 
what, if any, legislation is needed in this field, or which may be indi- 
ited in the public interest. 

We would not be alone I believe in such a proposal. A few days 
igo I read in the press a statement from our leading citizen of the 

oal-operator group, Mr. Harry M. Moses, president of the Bituminous 
Coal Operators’ Association, delivered at Philadelphia on April 10, 
153, to the Wharton School of Finance and Commerce. I find myself 
n complete accord with Mr. Moses when he said: 

Nine times out of ten, we believe, labor disputes would be more quickly set- 
tled if both parties knew that there was no forum for their settlement other 
than the collective-bargaining table. 

When Government is permitted to inject itself in our affairs, all matters that 
it handles are settled on the basis of expediency, usually political. There is no 
hope that laws and Government can settle our problems as well as we can. 

Mr. Moses, in speaking those sentiments, does so in a representative 
way, representing employers and financial interests with investments 
of billions of dollars in the country’s economic enterprise. His words 
cannot be tossed lightly aside as, in his characteristic fashion, he has 
given thorough and deliberate expression to these sentiments. 

It is my profound belief that if this committee will carefully con- 
sider the merits of this proposal and so indicate it will find flowing 
into it the enthusiastic support of vast segments of the American 
people—labor and industry alike. 

The drift toward a vast centralized government and regulation by 
Federal edict of all the facets of American life in business is ever- 
increasing. Should we not give careful thought to halting this vicious 
encroachment of the Federal Government by curtailing and reducing 
its intrusion into the very heart of our daily activities? The mine- 
workers believe that the nationalization of coal mines, or any business, 
s wrong. We believe compulsory arbitration is wrong. And we 
reject the suggestion of any intellectual nitwit who proposes it in 
America. We believe that the so-called benefits of a socialized state 
are illusionary and a snare and a delusion. But, we say now that such 
will inexorably come to pass with manifold concomitant evils unless 
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calm and careful-appraisal is given, and given without delay, to thy 
fast- -rising tide of unrest, discontent, uncertainty, and fear arising 
out of this oppressive legislation, which is now so visible all over thjs 
Nation. 

Adopt our proposal. Return American business and labor to the 
bargaining table freed of the enervating and destructive influence of 
government by injunction and government by compulsion. 

Such, Mr. Chairman and gentlemen, is the rec ommendation of the 
United Mine Workers of America. We submit that it is in the publi 
interest and merits your thoughtful and careful sonaihinaiian, 

Senator Ives. Senator Murray, do you have any questions? 

Senator Murray. I wish to say that I have listened with deep 
respect to the statement made by Mr. Lewis here this morning. ML 
Lewis, I believe you have had a longer experience in the United States 
with problems dealing with labor relations than any other man alive 
today. Is that true? 

Mr. Lewis. Senator, I have been coming to these hearings before 
the Members of the Senate and the House for so many years that 
I dislike to recall the number, but I have had great experience. 

Senator Murray. And you are recognized as a labor leader of 
great ability, a good American citizen you are not a Communist, I 
learned this morning. 

Mr. Lewis. Didn’t you know that before? 

Senator Murray. Well, I do not know. They accused me of being 
a Communist out in Montana in the last election. 

Mr. Lewis. Senator, since enactment of the Taft-Hartley Act, the 
term “labor leader” has become an editorial epithet. You would no’ 
mind changing that term to “labor executive.” 

Senator Murray. I think that is very appropriate. I accept it. 

I am sure your mature judgment after all the years that you have 
devoted to these problems, can be justified by good solid argument. 
You feel that it would be much better to leave the problems of labor 
and management right where they belong, at the bargaining table 
between these two forces because these laws that we enact merel 
complicate the problems, make it more difficult for them to act, make 
it more expensive, and withdraw from active production in the 
country thousands of lawyers and businessmen and others to act as 
experts in these labor disputes. 

It seems to me that your proposal has a lot of merit. I heard a 
witness testify here a short time ago to the effect that it cost his union 
something like $25 million to handle the cases that were brought 
against his union. That was under the Taft-Hartley Act. And that 
prior to the Taft-Hartley Act they did not. have to have any lawyers 
‘nu their organization at all. 

Now, he says “All I have around me are lawyers and expert. public- 
relations men.” So that it does seem to me there is a lot of sound 
justice and good commonsense in your suggestion that we could get 
along a whole lot better. 

I recall that when United States Steel entered into its first contract 
with labor, way back there in the late 30’s, I believe—— 

Mr. Lewis. 1937. 

Senator Murray. That Mr. Myron Taylor said, after a very short 
period of operation under the agreement, that the relations betwee! 
their company and labor were never so good as they were then. So 





it do 
mans 
com! 
com} 
It 01 
pres 
—M 

= 
wit! 
righ 
A 
oul 
mol 
I 
mo 
for 


TAFT-HARTLEY ACT REVISIONS 1911 


t does seem to me that there is a rising spirit in the ranks of the 
anagement coming to realize that we “have to come to some good 
epmmonsense bases to handle these problems and not to have these 
omplicated laws and thousands of lawyers bringing cases in court. 
[t only makes the problems more difficult. I certainly want to ex- 
press my approval of what you are saying here. 

a Lewis. Thank you, Senator. 

ator Murray. I think that we could get along a whole lot better 
h these problems of ours if we would leave them where they belong, 
“eh there with labor-management. 

As you say, the people of “this country need not fear that there is 
ooing to be any dangerous condition develop if you leave it to com- 
mon sense and sound judgment of both labor and management. 

| have listened with a great deal of interest to your statement this 
morning and I want toc ompliment you on your vigorous and straight- 
forward presentation here today. 

Mr. Lewts. Thank you, Senator. 

Senator Ives. Senator Purtell, any questions / 

Senator Purretn. No, except I was interested in hearing Mr Lewis 

vy he wanted to see not only the Taft-Hartley but the Wa ugner Act 
iso done away with. 

Mr. Lewis. I do that in the interest of fairness to the Congress and 
he whole American people. There is no question but what the ad- 
ministration of the Wagner Act was subject to certain administrative 
abuses. Very largely they came as a result of the administration of 
those sections having to do with the determination of the bargaining 
agent and with the holding of elections, the restrictive fiats affecting 
the rights of employers as well as members of unions. . 

I am one of those who believe that it is no proper function of the 
state to tell a citizen what voluntary association of citizens he shall 
belong to. A labor union is a voluntary, unincorporated association 
of citizens organized not for profit, just the same as the onion growers 
in Ohio and the cotton growers in the South or the lettuce growers 
in argv Valley or the cooperative societies in — grain industry 

r the chicken growers association in a certain ar They elect to 
exercise their prerogative as citizens to become ot at of this volun- 
tary association, not for the dividends in cash that they get out of it, 
but for enlargement of their opportunity and for the promotion of 

the progress of their business. It is the same with the labor — 
Why should Congress and the board of administration of the Na- 
tional Labor Relations Board, as it is now in effect, say to a worker 
in a plant or industry: “We will determine what union you shall 
belong to and after you become a member of it we will determine when 
you can leave it and deprive you of your right to leave it by an edict 
of this Board enforced by federal government.’ 

That is the case now. That is the case now at the expense of the 
taxpayer. I hold it is not the problem of the taxpayer to be taxed 
to determine a membership in a voluntary association of citizens. We 
don’t do it to any other form of voluntary association except labor 
inions. We might as well do it. We have just as much right to do it, 
n principle and morality, as we have in the labor unions. But I hold 
the members of the United Mine Workers of America, wherever situ- 
ated on this continent, should not be forced by law to remain members 
of that organization if they come to believe that that organization does 
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not give them service or value received or the protection to which they 
are entitled. 

Senator Ives. Mr. Lewis, I have to go myself, very shortly, if the 
other side will excuse me for asking one question. I have enjoyed lis- 
tening to you very much. 

Mr. Lewrs. I appreciate that. I am just alarmed at the depreciat- 
ing number of Senators. 

Senator Ives. You have made an excellent presentation of your 
case this morning. I want to say this, your idea of getting away from 
all labor relations statutes of course is not new. There are many of 
us looking to the time when we do not have anything of that kind. 

Mr. Lewis. Senator, I reserved on the Clayton Act and Norris-La- 
Guardia Act. 

Senator Ives. I referred to the national labor relations statute or 
something of that nature. We are all looking to the time when we 
don’t need them. You think they are doing more damage than good 
at the present time. You may be right. It is very hard to argue 
against the case you presented along that line this morning. There 
is one thing, however, I do want to ask you: In doing away with them 
would you do away with all of the Government mediation service? 

Mr. Lewis. Oh, no, mediation, Senator. 

Senator Ives. You would have another statute to set that up, would 
you not? 

Mr. Lewis. Mediation can be dealt with intelligently by the Con- 
gress, by the administration as to determination of just what degree 
they want to use persuasive officers in adjudicating a dispute between 
those who are in controversy. It is just like a friend deciding how far 

.he can go in helping to decide a dispute between two other friends. 
Sometimes it is helpful, sometimes it is not. That is a question for 
the Congress to decide whether it is worth the money. 

Senator Ives. You will excuse me, if I turn this over to Senator 
Griswold. Senator Neely, I believe you are next to ask questions. 

Senator Purrera. I have to go. That is the second quorum. They 
might even be calling us to repeal Taft-Hartley. I have to go over 
there. 

Mr. Lewis. Are you really going, too, Senator? 

Senator Purrety. I have to go. 

Mr. Lewis. As long as Senator Murray and Senator Neely are left, 
I will be satisfied. 

Senator Griswotp. You might have some friends over here, Mr. 
Lewis. 

Mr. Lewis. Well, I will be happy if you can stay. 

Senator Nery. Mr. Lewis, will you please state for the record 
whether the Taft-Hartley Act has been injurious or beneficial to the 
United Mine Workers of America whom you most loyally and suc- 
cessfully represent. 

Mr. Lewis. Oh, most injurious, most destructive, most costly, most 
harassing, most disturbing, and creating apprehensions for the fu- 
ture. In addition to that, Senator, may I say this, that the Taft- 
Hartley Act, in the minds of some of its proponents, was intended, 
first, to make it more difficult for labor unions to acquire new mem- 
bers; secondly to harass them; and, thirdly, through its civil damage 
sections and its boycott provisions, whenever the opportunity comes 
in an economic recession in this country, to destroy the union en- 
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tirely in certain industries where it is deemed advisable by the peo- 
ple whose interests are the greatest in those industries. The first 
objective has already been achieved substantially because organized 
abor has not been able to expand its membership since the Taft-Hart- 
ley Act has been in effect. And the numerical strength of organized 
labor in all organizations now is no greater than it was in 1946 before 
the Taft-Hartley Act became operative. 

lt is quite true that some unions have increased their membership 
through the growth and expansion of certain industries and the con- 
struction of a greater number of units and the extension of their 
blanket agreement over those new units and new employees. That is 
quite true. Some industries have very substantially expanded dur- 
ng the war and since the war years. But on the whole other unions 
have lost membership. The ravages are very great. And no new 
industries have been organized and no partially organized industries 
have been completely organized under the Taft-Hartley. It is work- 
ing admirably from the standpoint of preventing new blood coming 
into the union and by so doing it deals a vital blow because one of 
the paramount essentials to continue the life of a union is the ability 
to bring in new members. 

That is true in the mining industry as it is true elsewhere. In ad- 
dition to that, then these innumerable elections held by the NLRB et 
public expense are the devices whereby labor is losing the majority of 
elections in the principal industries when one takes into consideration 
the total number numerically involved in those elections. It creates 
another obstacle in the way of organization, 

Now, one of the very fundamental requirements of our economy is 


the necessity of keeping the buying par of the American people up 


to a point sufficient to buy the abe s being produced in ever-increasing 
quantity by our economic establishments. The world has never been 
able to buy American goods in volume. And there is no ground to 
believe that the world will be able to do so in the foreseeable future. 
We have never been able to export more than 6 to 8 percent of our man- 
ufactured commodities, which conversely means that we have had to 
find an internal market for over 90 percent of the goods that we pro- 
duce. The economic crash of 1929, which none of us have forgotten, 
was preceded by a number of years of intense productivity in our pro- 
ducing enterprises. But the labor unions of the country at that time 
were weak. The total membership of labor in this country did not 
exceed two and three-quarter millions and the labor organizations 
through collective bargaining were unable to get a participation in 
the new values being ever created in such volume during that period. 

Finally the buying power of the American people was insufficient 
to buy the goods that ever poured out of our factories and plants and 
the inevitable happened; the collapse came. 

Now what has happened since that time? Since World War II we 
have easily increased the per capita productivity 25 percent. We are 
constantly increasing the productivity of the individual employee. 
In addition to that we are annually augmenting the labor force by 
hundreds of thousands of young people who come to accept employ- 
ment. We are increasing the total number gainfully employed every 
year. We are increasing the capacity output of every individual em- 
ployed in the ratio I have mentioned. And where can we expect to 

81346—53—pt. 412 





1914 TAFT-HARTLEY ACT REVISIONS 


sell the goods except by increasing the standard of living in thes 
United States of America and arranging through collective bargain- 
ing and through the inherent checks and balances in our economy and 
our economic structure to have a participation in those new values 
thus created ? 

That is where all the wage increases of the miners have come 
from—from new a tivity in the industry. And the fact that we 
have been demanding that participation through the years is respon. 
sible for the modern progress of our industry in contradistinction to 
countries where mining industries are defunct and obsolete, and on 
their back. But the same policy and the same philosophy was not 
followed by the labor movement of other countries. And I refer with 
great particularity to the United Kingdom and their economic pre- 
dicament now and for years past, and in the foreseeable future. 

Any crippling of the strength and vitality of labor unions in this 
country by this damnable and despicable act, and I say that as an 
American, will be paid for by the American people in the future, be- 

cause we have a Government and an economy that can only maintain 
its stability if we keep pace in our living standards with the genius of 
our scientists, our engineers, and our technicians. 

An idea comes to the mind of a man of genius, and in 2 or 3 years 
the output of a physical plant is doubled with a certain commodity; 
the same number of people producing twice the number of commodity 
units. What will we do with that production unless we have free 
labor unions to bargain collectively for a participation in that new 

value so as to increase the buying power of the American people so 
they can move those goods. When a member of organized labor 
has a wage increase, he does not keep it. He has to spend it. It moves 
through ‘the community. It creates prosperity for all segments of the 
citizenship in that community and elsewhere in ever-increasing ways. 
The doctor and the lawyer and the merchant and everyone else shares 
that prosperity. 

The investors in all enterprises share it because he becomes a buyer 
of their commodity. That is our economy. It just happens to be 
that that is the kind of economy that we, in contradistinction to 
Russia that does not have that kind of economy and does not need 
to fear overproduction. 

So when we pass a law that in 6 years prevents a modern labor 
movement of 16 million members from finding any new members 
in 6 years, we are committing a crime not only against the labor 
unions and the members thereof, but against the community, the state, 
and its citizenship, because we are endangering economic America. 
And we have a form of government and a society in this country 
that can only flourish under a stable economy. 

I want to say to the Senators now that had it not been for the vast 
volume of goods that have been used in the recent war and postwar 
activities and in rearmament, and the goods we have sold by lend-lease 
and gave away to foreign countries, our country would have long ago 
had a repetition of the 1929 collapse. It is delicately balanced now, 
because there are certain signs and trends that are rather alarming. 
I want to say further with this expansion of our population since 
1929, with 70 percent of our population living in your urban com- 
munities, where they have fixed charges and day-by-day commitments 
and they are never too far ahead of the payroll check, we cannot en- 
lure another collapse like 1929 and preserve public order in America. 
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| heard the Secretary of the Treasury say the other day that we 
iid never have another depression in America and that we would 
ke “steps.” T have been unable to identify any of the “steps.” But 
they want to avoid that depression and if they want to take a step, 

e first step that the Congress should take and the administration 

uld join, would be to make the voluntary, unincorporated associa- 
tions of workers in this country, entitled “labor unions,” free to bar- 
vain with their employers in the American way. Restore again that 

ient privilege in the market place: the right to sell or not to sell, 

e right to buy or not to buy, a rule just as old as civilized man. 
How long not to buy? That is modified by the requirements, by the 
eeds of the potential buyer. He will make the decision. How long 
to withhold and not to sell? Again that is determined by the seller. 
he restraints that are upon him will always regulate his contact and 
he will always sell before he will starve and the buyer will always buy 
t whatever price before he will starve. 

It is that basic and elemental. The human equation is there. You 
cannot, by fiat, regulate the bargaining in the market places. You 

ow they tried it in ancient Rome. You know it was tried in ancient 
Cathay. Down through the pages of history it has been proven not 
expedient and not practical, and it has been impossible to maintain 
social, economic, or political tranquillity and stability by legislative, 
executive, governmental, or royal fiat. 

That is what the Taft-Hartley Act is. It is a fiat from the throne 
of the predatory interests of this country acting through their man- 
servants, who have seduced Congress and beguiled Congress, in anger 
and in haste, to commit this crime and atrocity on free America. So 
we say: Away with it! Let reason prevail for a time. We say away 
with it. Let us repeal this thing, put everybody on equality, and then 
the Congress can study and observers can observe and the pseudo 
economists can put on their slide rules and we can take a look at the 
result when needs must and wisdom indicates. What’s the matter 
with that? What’s the matter with it? Congress is lost in an intel- 
lectual and legislative morass on this question. It is confusion com- 
pounded! Forty bills on this question! Amendments galore and 
manifold. Who knows what? When will it be simplified in the 
American way ? 

Senator Neety. Mr. Lewis, not only the members of this commit- 
tee but this vast audience that is present is manifestly very deeply in- 
terested in what you say. I should like now to forego, if you will, to 
lift the iron curtain of silence on another matter about which Senator 
Murray and I have been endeavoring to obtain some information for 
quite a while. 

You were a member of a committee or commission of very distin- 
guished men appointed by the Secretary of Labor in the early days 
of this session of Congress to make recommendations to the committee 
and the Congress as to what should be done about the Taft-Hartley 
Act. 

lor some inexplicable reason the committee has not reported to us 
and so far as I have been able to learn from the papers it has not even 
reported to the Secretary of Labor who appointed it, nor has it given 
cut any press release indicating what was done. Senator Murray 
earlier asked that the committee be favored with the recommendations 
of the President, because he had said a number of times in his campaign 
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speeches last year that he had found out that the Taft-Hartley law 
contained, to use his own language, “union-busting” provisions and 
that we did not want that kind of law. Senator Murray moved that 
the President send his recommendations down here at the very begin- 
ning of these hearings. Those recommendations have not come. I 
then supplemented that by moving that the Secretary of Labor send 
us some recommendations regarding what we should do with the Taft- 
Hartley Act. Those recommendations have not come. Now since the 
commission that the Secretary of Labor appointed has failed, just like 
the President and the Secretary, himself, failed to give us any guidance 
about this matter, while we now have your opimion, sir, and your 
recommendations which are very clear and very impressive, I should 
like you to tell us what, if you know, about the committee’s findings in 
this matter and why, to date, the committee has not submitted these 
recommendations to us. ; 

Mr. Lewis. The committee was, with all formality, appointed and 
assembled. They appeared from all quarters of the compass in the 
national geography. ‘They were largely men representative of sub- 
stantial interests and educational institutions. I think it took 3 or 4 
days for the committee to agree on what they called an agenda, mean- 
ing which point or which item of the Taft-Hartley Act they would 
begin to discuss first. 

It required an adjournment and the appointment of a select agenda 
committee. And the committee committed mayhem on the proposition 
by bringing in an agenda that put all the minor propositions first and 
all the major propositions last. So, we finally got down to point 1, 
which is totally inconsequential as compared to any other item on the 
agenda, or some of the major ones. We found ourselves deadlocked 
and engaged in a terrific struggle with scarcely anyone agreeing with 
anyone else on how we would determine our views on point 1. And 
we never crossed that bridge. 

Senator Neevy. Were there several additional points? 

Mr. Lewis. I think there were either 13 or 14 points. But point 1 
stopped us. And point 1 was, in my opinion, relatively inconse- 
quential. There were other gentlemen there who thought that point 1 
was profoundly important. And of course that made for a difference 
of viewpoint and a difference in conversation technique. But we never 
got into the merits of point 1; because we ran aground on the proposi- 
tion that, if we were able to crystalize any thought on point 1, how 
should it be expressed; meaning, would we vote or wouldn’t we vote? 
So we never “crossed the Rubicon.” And the committee adjourned 
and a statement was issued in soothing words to allay the Congress 
and the citizenship. And to the best of my knowledge I have never 
encountered any of those gentlemen since. 

Senator Neety. Has the committee discontinued its activities? 

Mr. Lewis. I would say that the committee actually if not, in a par- 
liamentary sense, is defunct—inanimate. 

The committee no longer has an organic being. 

Senator Nrety. Was it formally dissolved ¢ 

Mr. Lewis. Senator, not in so many words, according to protocol, 
but I think the Secretary of Labor suggested that if it were later 
found, in some mysterious fashion—the mode of which I do not know— 
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that there was a likelihood of the committee ultimately agreeing on 
his point 1, they would, by formal pronouncement, be reconvened. 
But I do not expect that suggestion to come anywhere soon. 

Senator Nee.ry. Mr. Lewis, would you say of the members of the 

ommmittee that, after the manner of Burns’ Twa Dogs: 
Each took off his several way, 
Resolved to meet some ither day. 

Mr. Lewis. No, no, no, I can’t go that far with it. As far as I am 
concerned myself, and I natur: ally say it sadly, because I valued my 

josition on that committee greatly because it gave me a chance, or 
thought it would give me a chance, to say something about this Taft- 
Hartley thing as ‘affecting its principles and its dast: irdly results— 
but I have no hope that I will get to say it before that committee. 

Socialy it was very pleasant. 

Senator, you are getting at the very heart of these things in your 
questions. 

Senator Neety. Thank you, Mr. Lewis. You manifestly need no 
assistance from anyone here or elsewhere in the important matter of 
appraising the Taft-Hartley law. 

Mr. Lewis. Senator, I have appeared here today under great re- 
straint. 

Senator Neety. As usual, you have used I at handicap as a stepping- 
stone to a remarkable achievement. Mr. Lewis, will you not supple- 
ment what you have most impressivly said by stating whether you 
believe that the Taft-Hartley Act can be amended so as to make it 
entirely fair to labor. 

Mr. Lewis. Se nator, no possible amendment by Senator Taft or any 
other gentlemen in Congress can make this statute palatable to a free 
American. And if Senator Taft is successful in getting some of his 
pet amendments through—and I don’t know what they are; 3 years 
ago he said he would be willing to add 26 amendments, I don’t know 
how many amendments he is writing now—but if he is successful in 
getting any amendment passed and they are accepted by the Congress 
and the Congress adjourns it will make the act more repressive, more 
unacceptable to the American people, more savage in its administra- 
tive application, because the impression will go out that Congress has 
said that the Taft-Hartley Act is good with these new Taft amend- 
ments. I think it would be an utter social, economic, and political 
calamity even with the Republican Party. I do not think the Repub- 
lican Party could explain that in the next election nor any other 
party. And this question is not going to die because it is born of the 
love of freedom in the hearts of Americans who have a tradition of 
freedom and who resent the tendency toward coercive government, 
oppressive government, and all that that implies in behalf of the rich 
and the powerful and the predatory. This isan instrument that serves 
only those who do not need that service. They do not have the prob- 
lem of making a living and supporting a family and educating them 
under the en costs that affect an American workman. That is 
one thing about Senator Taft. I do not think that he understands = 
pre blems of an American workingman. He is a son of privilege 
was born in luxury. No matter how sincere he ia bo Hh Bien own 
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secret thoughts, he does not understand why an American citizen 
working in a coal mine, retches at the thought of his oppressive act, 
He never will understand. We cannot rely on Taft. He believes in 
injunctions. His father did before him. He has inherited a tendency 
to believe that the rich have a right to exploit and oppress the poor if 
they are a mind to do so, And I will contend with Taft or anyone 
else who stands before me and espouses a principle or policy to that 
effect. I think it is a damnable thing that bodes ill for the future 
security of America. What are we going to do about it? Are we 
going to face it like men? Obviously on the record the Congress has 
made a mistake. Obviously on the record it is the obligation of Con- 
gress to rectify the mistake in behalf of all Americans. 

There is no virtue in the Taft-Hartley bill. There is nothing there 
to save. There are 2 or 3 lines in the exordium that says that labor 
has the right to organize. There are 70 pages of a pamphlet that 
will follow that dares you to try it. 

For instances, here are 21 pages of a book of instructions on how 
to fill out the reports to the National Labor Relations Board on the 
filing requirements for American labor organizations, and do it every 
12 months. It takes a battery of attorneys to do it. No layman could 
comply with that. It is to bleed labor unions, to fatten lawyers, to 
enable some politician to report to those who finance their campaigns 
that they have served them truly and well. It is time for Americans 
and the Congress to think about this. 

Senator Neety. Mr. Lewis, you first testified before a Senate com- 
mittee of which I was a member 29 years ago. Since the distant day 
of that appearance in 1924, you have many times returned to Capitol 
Hill to speak for labor before committees or subcommittees of which 
it has been my privilege to be a member. On every one of these oc- 
casions you notably demonstrated, just as you have demonstrated 
today, your unusual and unlimited ability as well as your patriotic 
devotion, not only to your great organization known as the United 
Mine Workers of America, but also to your country. In my opinion, 
no words you have uttered in the days gone by will be remembered 
longer or cherished more sincerely than the stirring address you have 
delivered before this committee today. You undoubtedly deserve the 
substance of the compliment Enobarbus paid Cleopatra when he said: 

Age cannot wither her, nor custom stale 
Her infinite variety. 

Mr. Lewis. Thank you, Senator. Thank you. You know “age never 
cooled the blood of a McGregor.” What labor unions want to do is to 
have a chance to do what this headline says—somebody said this: 
“A new kind of war on the brute force of poverty and need.” 

Are we going to join that new form of war on the brute forces of 
poverty and need elsewhere in the world? Surely, we are going to 
do it here at home in our own economic and social household. And 
in order to make this war upon the brute forces of poverty and need, 
the labor unions of our own country must be free from these iron chains 
that Taft and his ilk have fastened upon us, with the help of a non- 
understanding Congress. I want no iron collar around my neck like a 
Saxon thrall. And I resent the Tafts of this country—and I am sorry 
the Senator had to leave—I resent the Tafts of this country that would 
seek to fasten the collar around my neck or about the necks of those 
with whom I am associated so that we can be distinguished as eco- 
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thralls or bondmen or serfs just as long as this damnable Taft- 
tley slave act is kept on the statute books. What more can I 


Senator GriswoLp. Senator Goldwater ? 

Senator Gorpwater. No questions. 

Senator Griswotp. Senator Kennedy? 

Senator Kennepy. How long has the United Mine Workers had 

sions dealing with Communists? Since its inception? 

Mr. Lewts. 1927, Senator. 

Senator Kennepy. Do you attempt to just prohibit the admission 

f acknowledged Communists, members of the Communist Party, or 
have you attempted to determine the truth or falsity of the statements 

hat they are or they are not Communists ? 

Mr. Lewis. We not only attempt to prevent them from becoming 

embers but if they do become members we attempt to eliminate their 
membership by the processes prescribed in the constitution of the 
United Mine Workers, which gives them a fair trial. 

Senator Kennepy. Do you just prohibit the admission of admitted 
Communists or if a Communist should join who is not an admitted 

ne, do you attempt to remove him from the union if you should 

ive evidence ? 

Mr. Lewts. Well, we did before the Taft-Hartley Act was enacted, 
but our procedures aren’t so clear now under the Taft-Hartley Act, 
13 to our rights. 

Senator Kennepy. What standards did you use before the Taft- 
Hartley bill to determine whether a man was a member of the party ? 

Mr. Lewis. Well, a proven Communist in membership or associa- 
tion with known Communists or conspiracy with the Communists in 
meetings or otherwise to carry on the activities of the Communist 
Party was considered as being equivalent to a Communist. 

Senator Kennepy. I notice you said the United Mine Workers have 
not signed the affidavit. Do you think it is impossible for the Federal 
Government to enact any legislation which would be effective in 
removing from unions the influence of Communists or at least associ- 
ates of Communists ¢ 

Mr. Lewis. No, I do not, Senator, as such, not any special form of 
legislation. But I do think that, in the main, the labor unions will 
police their own memberships successfully on this question. As a 
matter of fact, it is only some of the newer unions that are afflicted 
with that ailment of communism. And you must remember, Senator, 
that the reason it is so afflicted is that those Communists were em- 
ployed by the corporations before they were members of the CIO. 
In other words, the CIO took in all the personnel employed by the 
corporations and these Communists were employed by the corpora- 
tions before they became members. The original fault, if any, does 
not lie with the union. 

Now it needs time to develop leadership and strength and the 
conviction and the ability to weed these out. We have special cir- 
cumstances in various unions like they have special circumstances 
ii various types of organizations, including the Government subdi- 
visions. You have a man who does not act according to Hoyle or 
according to ethical and moral standards. I do not think that any 
national legislation by the Federal Congress is needed by the legiti- 
mate unions of this country. I do not know of a Communist who 
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belongs to the United Mine Workers of America. If I did, we woul 
inaugurate procedures. We do not engage in any witch hunts or 
persecutions of individuals upon flimsy suggestions or malicious tales 
that are spread about a man’s reputation. There has to be some 
prima facie evidence of the fact before those activities would le 
initiated. But I don’t think there is anything that any legislation 
could do, Congressman, and I say that goes very largely for the 
railroad brotherhoods, the A. F. of L. and the major organization; 
of the CIO and the independent organizations. 

Senator Kennepy. It has been proposed to turn it over to the Sub. 
versive Activities Board or else have the employers sign the affidavit, 
That will not be of much assistance. Or else strengthen the powers 
of the National Labor Relations Board to investigate the truth or 
falsity of the affidavits but you feel that none of these proposals in the 
final analysis will be of any real assistance? 

Mr. Lewis. I don’t think they will. I can’t see why the taxpayer 
should be assessed to maintain the expense of a Federal bureau of 
any kind with activities of that kind, because the public responsibility 
comes from the accepted mode of thought of the American people, 
And the weight of that is constantly upon all men in business, organi- 
zation work, in politics, or what not, to conform to American stand- 
ards. 

It may be an indefinable thing as far as putting it down in writing 
is concerned, but we certainly all know what it means. We certainly, 
if we wish, can conform to it. 

I would like to keep America free, if we can. The people I represent 
would. We deprecate the tendency for the Government to do every- 
thing, correct the moral habits or the daily activities of segments of the 
population. The policing of the legislation of that character is beyond 
the power of Government, in any practical way, unless you run into 
the exorbitant taxation necessary to support those things. The effi- 
ciency of those public institutions in that kind of work is not very 
marked and the cost is constant. I do not think these hordes of office- 
holders should be taken out of productive enterprise and given jobs at 
a public service. It reduces the economic productivity of the country. 
We don’t want too large a part of the population engaged in merely 
riding herd on the rest of the population that are working, because that 
in itself breeds extremes, new devices, new methods of oppression, and 
the future of our Republic is predicated largely on preserving indi- 
vidual liberty in this country, not coercion—association of free men, 
making their own rules. 

Senator Kennepy. The final question I am going to ask you is: If 
we permitted the closed shop in certain industries where it has been 
traditional and if we gave back to the unions the power to discipline 
their membership, which they have lost through the provisions of the 
Taft-Hartley Act, would you not think on the other hand that we 
should give some method by which the union member could be pro- 
tected from excessive or abitrary use of power by the union itself and 
perhaps set up a'machinery by which the union would be compara- 
tively free in the exercise of its power but a union member, if dis- 
charged arbitrarily from the union, and therefore about to lose his 
job through the closed shop, would have the right to appeal, with cer- 
tain standards set out on which the appeal could be judged, to a labor 
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board which would decide whether he had been treated in accordance 
with democratic procedure ¢ 

Mr. Lewis. No, I don’t think that is necessary at all, Senator. The 
member dispossessed, who suffers loss by reason of deprivation of em- 
ployment always has recourse to law if he elects to use it. We need no 

special legislation on that. 

Senator Kennepy. It is difficult in many cases to take a case to court. 
An average worker does not have the resources. 

Mr. Lewis. That is true of every protection the law gives. There 
are certain difficulties there. But I do not think that there is any need 

all for a special tribunal of the character you suggest. It might in- 
terest you to know that as far as I can recall at the moment in the past 
22 years there has not been a single member of the United Mine Work- 
ers of America expelled, Communist or otherwise, because we were 

: first organization in this country to take this position against 
commune. We memorialized Congress in 1923 on the subject of 
the menace of communism after a profound study and research. And 
he newspapers of the country published a series of seven articles on 
hat which we authorized, initiated, as a result of our study. I think 
they took precedence on the first page of most of the metropolitan 
newspapers. So we are experts on communism. We studied commu- 
nism a long time before the American people woke up to the menace. 
We saw what it was doing. We opposed the recognition of Russia 
unless it could be stipulated that Russia would not propagandize 
American citizens through its embassies, its consular agencies, or its 
other representatives here. And we think we were effective for some 
time in preventing the recognition of Russia. 

So I doubt the necessity of the C ongress or the taxpayers setting up 

special eourts for expelled members ‘of labor unions because I don’t 
think there is enough of them to make any work for any tribunal. 
All of them have redress to law if they elect to use it. If the union 
deprives a man of an opportunity to earn a living by an improper sev- 
erance of his membership in the union, which results in that loss of 
job he has redress, prior to the Taft-Hartley Act, and now. 

Senator Kennepy. Thank you. 

Senator Griswotp. Mr. Lewis, a labor executive who has gained 
some prestige in his organization and who I think is greatly “loved, 
told me not so long ago he felt that there was a time in our history, 
say 5 years ago, bi ack before that for some time, when labor could not 
meet with economic strength across the conference table with manage- 
ment, and he felt that because of that fact there was some need for 
something like the Wagner law which came along and gave to labor 
organizations some prestige, gave them some strength and permitted 
them to meet on an equal basis. 

Now he was taking labor unions as a whole but he felt the Wagner 
Act did serve some useful purpose in adding to their prestige so they 
could meet equally at the comantalndd table. Then he went on to say 
that the mistake the Taft-H: artley law made after, we will say, man- 
agement and labor had become somewhat equal in their prestige, the 
mistake of the Taft-Hartley law was to superimpose the Government 
on both the economic groups and made the Government the big factor 
in labor relations. He felt it was the basic gl in the thinking be- 
hind the Taft-Hartley law. Now just seemingly you feel that govern- 
ment, the importance of government, should f minimized, you agree 
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in that way. Do you also agree with his viewpoint that there was 
a time when something like the Wagner law—I don’t feel any law jg 
perfect—but something of that type was necessary to add some 
strength and importance and prestige to labor organizations so that 
they could meet with management on a fair basis? 

Mr. Lewis. That was true in a great segment of the country, Sen- 
ator. In the coal industry we had semifeudal situations prevailing 
in some of our Southern States where the coal companies dominated 
the community, owned the land, and the communities, where civil 
rights were nonexistent and where they would police the community 
with their own armed agents. And it was impossible to organize, 
They resisted organization by force of arms. That was true very 
substantially in Senator Neely’s State and other States. So that labor 
had been unable, prior to the NRA days, 1933, to organize any sub- 
stantial segment of America’s modern industry. For instance, the 
United States Steel Corp. when that company was formed out of the 
five trusts that made it, by the Morgan interests, systematically elim- 
inated every vestige of labor organization and labor membership in 
all of their plants and maintained that for 40 years until they were 
organized in 1936 and 1937 and made an agreement in 1937. They 
had 240,000 employees on the day they signed that agreement and 
there was not a single solitary member of a labor union among the 
240,000. They saw to it that there wouldn’t be. They were weeded 
out. They had their espionage system. The man was weeded out 
and he was not permitted to work if he was even seen talking or 
fraternizing socially with some representative of a union. So the 
Wagner Act, in its primary concept, was intended to give labor an 
equality of opportunity with industry in establishing organizations. 
In fact, at that time when Senator Wagner conceived that bill I was 
a member with him, with others, on the first National Labor Board 
established by executive order. It functioned about a year. 

I urged Senator Wagner at that time to confine his bill to a mere 
declaration of principles and define about 6 or 7 unfair labor prac- 
tices, patterned something after the Federal Trade Commission Act, 
which defines unfair trade practices, but merely state they have the 
right to organize and the right to bargain collectively with represen- 
tatives of their choosing on both sides and certain little simple rules 
of conduct. 

I think now that would have been very well had it occurred, but at 
that time the American Federation of Labor thought the CIO was 
going to swallow it up hoof, hind, horns, and hide, so they pressed 
Wagner and the Congress to put in the extra provisions of the act 
that enabled them to save their craft organizations in the mass pro- 
duction industries through the determination of the bargaining 
agency by a national labor board with all the rules there. Those 
elements of the Wagner Act and the administrative practices which 
were followed, and the procedural errors which might have been made, 
and the conduct of individual agents, from time to time were largely 
responsible for the hue and cry in American industry against the 
Wagner Act. I think now, as I thought then, that American industry 
at that time would have been reconciled to have accepted a declara- 
tion of principle that labor has a right to organize and bargain col- 
lectively and to select its own representative unimpaired by the State 
of the employer. I think industry would have taken that. 
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| doubt if even the National Association of Manufacturers or the 
United States Chamber of Commerce at that time would have made 
any particular outcry against it. They are crying against it now be- 
cause nothing will satisfy them now except the power to destroy 
inions. And they are using their money to propagandize Congress 
“a the American public. "They freely use their money because the 
excess-profits tax affects them so that they spend very little of their 
own money when they spend this money for propaganda. It is charged 
against the cost of production, so the American economy in effect is 
fin ancing and underwriting the assault upon labor in this country, of 
which the Taft-Hartley Act is the spearhead. 

Senator Griswotp. Now you really are believing today almost as 
you did then, that you would like to get away from a lot of these pro- 
edures and cet back to the simple rules or else have no laws at all; 
that labor is now sufficient unto itself and labor executives can repre- 
sent labor equally with management, and you really need to minimize 
the importance of Government in this whole field. 

Mr. Lewis. Yes, Senator; and I think it will give time for the Con- 
gress and the country to consider whether it wants to define any rules 
or principles in the future. I would say that the less machinery we 
have attached to it the better it is going to be and the greater degree 
of confidence we are going to have in American industry. In my opin- 
on, confidence between the workers in American industry and the 
employers and the public is essential and a very valuable factor in the 
liciency of our entire producing machine, our economic establishment. 

These strikes mean nothing to the American economy. The strikes 
have been no hardship to the American people in 150 years. In the 

oal industry all that strikes have ever done—and there have been 
many of them—is to concentrate the idle time. You know how many 
days the coal industry worked in the last 13 years? I beg your pardon, 
that is a rhetorical question. 

Senator Griswo tp. I will ask it of you. 

Mr. Lewis. I am quoting from this article by Messrs. Bernstein and 
Lovell, published in the Cornell University Quarterly : 

The Bureau of Mines reports that coal miners, again excepting the war, do not 
work a full 208 days annually. For the 13 years, 1937 to 1949, they averaged 
only 217 days. If the 4 war years are excluded, the level is reduced to 197 days. 

They give their authority for the figures. So that is basis for my 
statement that during the strike years we have invariably produced 
more coal than we have in the nonstrike years. And public utilities 
and industries prepare for it, and as a matter of fact, the operator 
does not want to make a settlement unless the market is stabilized, 
and they can sell their coal. So what? The steel strike lasted 54 days 
last year; it would not have lasted over 14 days if the Government had 
not interfered under the Taft-Hartley Act and industry thought they 
had better get security for their $5 a ton steel increase. Whatever the 
steel strike cost, the Taft-Hartley Act cost the country during that 

strike. 

As a matter of fact, for reasons of stabilizing prices the steel oper- 
ators wanted a brief shutdown, because they had in their warehouses 
a lot of special sizes of steel that were slow in the market, and they 
wanted to empty their warehouses and still maintain the price. So 
they thought a few days stoppage would help them out, but President 
Truman moved in on them. We had 54 days, Taft-Hartley. 
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Senator Griswotp. Mr. Lewis, there is one other matter I just 
wanted to bring up briefly. You mentioned the difference in the atti- 
tude of your organization and the attitude in Great Britain toward 
the use of technological advances in the mining of coal, and so forth, 
I have had some occasion to see labor organizations in Europe and | 
agree completely with your diagnosis. I want at this time to pay 
tribute to you for the fact that you have had a sense of economics and 
have recognized the advances that are necessary in the field of pro- 
duction, but there is some danger that labor organizations or labor 
leadership without imagination and without a good knowledge of 
what has made America grow, they will hold back the use of advance 
methods that really produce more goods and actually increase the 
standard of living in our country. 

Now that is true in Great Britain. I mean labor leadership there 
has been stagnant. They have not had imagination. They have not 
made proper use of facilities for production they have there. That 
is true in other areas. 

Now, with the American tradition, I am not so fearful of that hap- 
pening in this country, but there is some danger as the Nation grows 
older, just as the European nations have done as they have grown 
older, that labor leadership will lose that imagination and will not go 
ahead with the advances that I think are necessary. 

Now, do you not think there is at least some danger? It has been 
so in Europe, certainly. Do you feel there is any danger at all in this 
country ¢ 

Mr. Lewis. No, Senator, I do not share your fears on that. I think 
it is remote because our whole economy has been built up on that 
premise. That is the element and the force that has min. thee our 
productive economy in this country which is a challenge to all the rest 
of the world, an object lesson to them. Why do you think we produce 
7 tons of coal in a day in our mining industry per man employed, 
as against 1.23? But to get that average they eliminate the surface 
employees and only compute the underground production. They 
weight the figures in that way. 

Senator Griswotp. You are referring to figures in Great Britain? 

Mr. Lewis. Yes. While we have an average of 7 tons per day for 
all the men employed in and around the industry, inside and out. 
Why is that true? 

Senator Griswoip. That is the imagination of labor leadership. 

Mr. Lewis. Only because the United Mine Workers through the 
years have urged the usage of every modern technique and all im- 
proved machinery and the utilization of power underground in contra- 
distinction to the entire British labor movement and the British 
Miners Federation, which not only was inactive on the subject, as 
you suggest, but also were in active opposition to the installation of 
modern equipment in industry for two reasons: One, that it augmented 
unemployment and destroyed job opportunities; and two, that it 
increased the hazards of the industry. So the British mine owners 
were content through the years to take a profit on what they called 
their shares and spend it on the Mediterranean, or somewhere else, 
just like the American operators would have been satisfied to do had 
it not been for the economic pressures inherent in the miners’ organi- 
zation and the clamor for participation in the new values created by 
new techniques. 
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So that is what has made the American coal operator modernize 
his property and spend money for new construction, new development, 
new ideas, improved management, improved engineering, better per- 
formance. That is what has increased the productivity of the Ameri- 

in economic establishment and it is profitable because the advantage 
comes to three elements: 

One, the worker who has higher wages and a higher standard of 
living; two, the investor whose investment becomes more profitable 
ind more secure; and three, the public which gets the unit production 
at a lower price. 

Senator Griswotp. I agree with you completely. I am just a little 
bothered that perhaps there might be some tendency in labor leader- 
ship in this country to get into that same type of thinking that cer- 
tainly does prevail in the coal industry in Great Britain. I don’t 
mean in the coal industry but in other segments of labor leadership 
there is a little tendency toward that type of thinking. 

Mr. Lewts. I am concerned also that in Virginia sometime there will 
be elected a Congressman and Senator who might agree with these 
fellows, or from North Carolina or from Georgia or even some 
other State. But what are you and I going to do about that? We 
can only hope to make progress by precept, demonstration, and logical 
applic ation to the premise and the result is on the record of w hat we 
have done in America. The standard of living of all Americans is 
nvolved in it. 

Senator Grisworp. That is correct. 

Mr. Lewts. So I think there is nothing to fear there. I do not 
think there is any law that Congress needs to pass. 

Senator Griswotp. Any other questions? 

Senator Murray. I would like to ask one further question. 

Was not the trouble in Great Britain due not to labor organizations 

uit to management in their failure to adopt modern technological 

ethods and trying to hold up the prices by organizing cartels? I 

«member some British economist pointing out they had developed the 
irt there of getting a little more for a little less, that is to say, they 
were giving less to the people and charging more for it. As a result, 

hey lost their foreign markets. 

Mr. Lewrs. Senator Murray, you are entirely right in that analysis. 
My criticism against the Mine Workers Federation of Great Britain 
s that they permitted them to do that unchallenged and in fact 
collaborated with them to some degree. I think the responsibility 
s equal there. 

Senator Murray. And in this country do you think that if the 
correct. democratic principles had been allowed to operate in this 
country we would not have needed the Wagner Act but the trouble 
was that the Government sided in with management and whenever 
they would have a dispute they would bring in the militia. We had 
that experience in Montana. I used to have to get a pass to go down 
through the streets there because there was a dispute on between labor 
and management. 

Mr. Lewis. That is very true, Senator, very true. 

Senator Murray. It does seem to me you are correct in your obser- 
vation here today. I want to again congratulate you. 

Senator Grisworp. I thank you very much, Mr. Lewis. 

Mr. Lewis. May I thank you, sir, and the members of the committee. 
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Senator Griswop. I want you to understand that the Senate gave 
you a hearing. 

Mr. Lewis. Thank you, Senator. 

Senator GriswoLtp. The committee will recess until 2 o'clock this 
afternoon. 

(Whereupon, at 12:25 p. m., the committee recessed, to reconvene 
at 2 p. m., the same day.) 


AFTERNOON SESSION 


The committee reconvened at 2 p. m., upon the expiration of the 
recess. 

Senator Gotpwater. The committee will come to order. 

I want to apologize for more of the committee not being here. They 
will undoubtedly come in, but a filibuster is in progress and other 
committee work. 

The first witness this afternoon is the International Union of Mine, 
Mill, and Smelter Workers, Mr. John Clark, president, and Maurice 
Travis, secretary-treasurer. 


TESTIMONY OF JOHN CLARK, PRESIDENT, AND MAURICE TRAVIS, 
SECRETARY-TREASURER, INTERNATIONAL UNION OF MINE, 
MILL, AND SMELTER WORKERS 


Mr. Cuark. Mr. Senator, before we start in, we have quite a lengthy 
document which outlines, of course, the economic situation in our 
industry that led up to the good conditions that we have, and also 
other matters which we think are quite relevant to the hearing. 

We feel that by injecting these particular matters it will lead up 
to the question, of course, why labor should be untrammeled by any 
further tie or that Taft-Hartley, in our notion, should be repealed, 
because we have always fought against Taft-Hartley and we feel 
that these economic statements are part and parcel of the hearing 
today. 

It is quite a lengthy statement and if the committee wants to abide 
with time it will take to read the statement, Mr. Travis and I will 
read that through. 

On the other hand, of course, we have a summary and if the com- 
mittee feels, after looking at the statement, that the statement is too 
long and will occupy too much time, we are willing, of course, to read 
the summary of the statement. 

If we read the summary, we certainly would like to go deeper, of 
course, into the matter of Taft-Hartley and why we feel it should 
be repealed, and why we feel that no other of these repressive laws 
that we feel are repressive to labor, should be added to Taft-Hartley. 

Senator Gotpwater. We have plenty of time. We have only two 
scheduled witnesses and I understand a third one. 

So you go right ahead with either statement you want to use. 

Mr. CrarKk. Thank you, Senator. 

This is the statement of the International Union of Mine, Mill, and 
Smelter Workers. 

As the president of our international union—an office which I hold 
with great pride—I feel that there are a few comments about the 
union which I should like to make to this committee at the outset. 
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[he first concerns the manner in which our union works. It is 
easily one of the most democratic unions on the North American 
Continent. 

Our annual convention, in which only elected rank-and-file delegates 
from local unions can vote, is the highest policymaking body in the 
nion. I have had the honor and privilege to preside over several 
of our union’s conventions, and let me say that they are models of 
lemocratie procedure. 

Anyone who has something to say in a mine-mill convention—and 

holds true for any mine-mill conference or meeting—has his 

ill opportunity to speak his mind. Nobody is booed; nobody is cut 

Every issue that comes before the convention is voted on by 
ie full delegation to the convention. The majority decision of the 
onvention then becomes the policy of the union. 

One of the key features of our constitution—and this is as old as 
the union itself—is the guarantee against discrimination on grounds 
of race, color, creed, or political opinions. Such questions are never 
even raised, 

Our members judge each other, and judge their leaders, on the 

» basis of devotion to the cause of winning new gains for the 
aad its members, and protecting the gains we have alres udy won. 

There is no test of orthodoxy for “membership in mine-mill. We 
ertainly do not tolerate any “political tests” such as certain Members 
of Congress would like to impose on American trade unions. 

And when we have an election of local or international union 
ofticers, the members vote on the simple basis of who they think is the 
best man for the job. They decide for themselves which of the can- 

lates will do the best job of carrying out the policies and program 
f the union, which ones will fight most militantly for the day-by-day 
needs of the membership. 

Our union officers are elected not at conventions, but by secret 
referendum vote of the entire membership. All major decisions, 

luding strike action, are reached by secret referendum vote of the 
entire membership. 

Long before the Taft-Hartley Act was passed, our union had a 

titutional provision requiring presentation of a full report on 

e union’s finances to the entire membership at least once a year. 

n the Mine, Mill, and Smelter Workers Union, every man makes 

_ mind in his own way, every man has a right to express any 

ion he likes on any subject, without fe ar of reprisal. 

The democracy guaranteed by our union’s constitution embodies 
the highest principles of the first amendment of the United States 
Constitution—freedom of speech and press, freedom of religion, free- 

im to petition for redress of grievances. 

The second comment I want to make concerns the strike issue. In 
the 60-year history of this union, there have been only 2 national 
strikes shutting down the whole industry. The first was in 1946 when 

: struck for a long overdue postwar wage increase, along with mil- 
lions of other workers in steel, auto, rubber, oil, textile, and other 
ndustries. 

The second of these was a 10-day strike in August 1951. In case 
this committee is not familiar with the record of the 1951 copper 
strike, I would like to call its attention to the simple fact that the 
strike was called to uphold a settlement which had been proposed 
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and recommended by the United States Government, speaking through 
Mr. Cyrus Ching, Director of the Federal Mediation and Conciliation 
Service. 

When a Taft-Hartley injunction was invoked against our union, 
our membership returned to work promptly. We are a strong union, 
and, therefore, a responsible, stable union. 

Fortune magazine, which speaks only for the biggest corporation 
executives, admitted that while there was overwhelming temptation 
to see ideology in the 1951 strike, nevertheless, the walkout was not 
political. 

The New York Herald Tribune, surely a conservative paper, com- 
mented editorially that our union is made up of a loyal body of work- 
ers which would not accept orders for a political stoppage. 

It may be news to most of you that our union was organized by 
a few men in jail in 1893, born in the struggle of miserably paid metal 
miners against a wage cut imposed by the big metal corporations. 
This union has known every conceivable kind of opposition and 
persecution. 

Employers, thugs, labor spies, Pinkerton detectives, stool pigeons, 
armed deputies, National Guard, State militia, Federal troops—all 
have been used in attempts to destroy our union. 

The injunction and the press have been handmaidens of the corpora- 
tions in fighting us. Our members have been shot down in cold blood. 
Their houses have been burned. They have been starved and beaten. 
They have been kept in bullpens, “concentration camps,” is the modern 
term, for many months. They have been jailed on framed-up charges. 
Their children have been murdered. 


How did our union survive all this and grow until today it is rec- 
ognized everywhere as the union in the nonferrous metals industry ¢ 
There are two answers to that question. 

First, we have survived because our union has eee 


faithful to its proud tradition of internal democracy. e cordially 
invite the members of this committee to study the constitution of the 
International Union of Mine, Mill, and Smelter Workers. It provides 
the most rigid guaranties to safeguard our union’s democracy. 

Our democracy, expressed through wide rank-and-file participation 
in all major policy decisions, through the use of referendum, initiative, 
and recall, and through the broadest tolerance for differences of opin- 
ion, is unparalleled in the American labor movement. It is our most 
cherished asset. 

Because we have a democratic union, we have been able to preserve 
a genuine unity among our membership on all trade-union issues, de- 
spite wide differences of opinion on other issues. We have our dis- 
agreements, yes; but they are always resolved in traditionally demo- 
cratic style—first discussion, then vote, and everybody abides by the 
rule of the majority. 

The second reason we have survived despite everything the em- 
ployers have thrown against us, is that our union produces results. 

The underground copper miner was on strike against a cut in his 
$3.50 daily wage when our union was born. Today he is earning 
$15.80 a day. This advance in wages, which has been accompanied by 
equally large gains in welfare and improvements in working condi- 
tions, was not handed to us freely by the nonferrous employers. We 
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had to fight for it. We had to reject every attempt to weaken or 
divide our union. 

During the 60 years of this union’s history, it has been affiliated to 
the American Federation of Labor and to the Congress of Industrial 
Organizations, which it helped found. We were ‘expelled from the 

CIO because we refused to tie our union to the tail of any political 
party ’s kite, because we insisted on maintenance of our union’s tradi- 
tional policy of independent political action. 

In the 2% years since we left the CLO we have striven vigorously 
for the goal which we believe is closest to the heart of every American 
wor ker—genuine and complete unity of labor. 

We believe that the exisitence of our union in the nonferrous metals 
industry has contributed enormously to the fact that the industry is 
one of the most stable in the United States. Fair wages, guaranteed 
and underwriten by Mine-Mill contracts, assure the employers of this 
industry all the manpower they need to fulfill their production goals. 

Steadily advancing working conditions have helped to prevent 
miners and smeltermen from drifting into other industries, as they 
did before our union was born, and indeed during its infant years. 
We are proud of the discipline whereby our union has consistently 
honored its contracts. 

Because we have a genuine desire to continue and make permanent 
the stability which has marked this industry, our union has recently 
come forward with a program which we call “A world at peace.” This 
program outlines a number of specific steps which we earnestly believe 
should be taken in order to assure the stability of the nonferrous 
metals industry, not only in the United States and Canada, but 
throughout the world. 

Our 48th convention held last September in New York City, 
unanimously adopted this program, and we will refer to it again in 
the next section of this testimony. 

We believe, however, that neither the nonferrous metals industry 
nor any other industry can remain stable when the trade unions in 
those industries are subjected to the kind of persecution which has 
become fashionable in recent years. This trend can be reversed only 
by the repeal of the Taft-Hartley Act. 

In the following testimony we will tell you why we seek the repeal 
of Taft-Hartley and why we want the original Wagner Act reinstated. 
But before we get to the specific legislative problems, we think we owe 
it to our members at least to tell you something about the very serious 
economic problems we now face in our industry, problems which are 
already more serious than any since depression days of the thirties. 

We think that this committee should also be interested ‘in these 
problems. 

It is true that these hearings are presently concerned with labor 
relations legislation, and not “with substantive economic proposals, 
But we believe that this material is relevant because, after all, we are 
basically concerned with wages, profits, and production. 

If these problems are not fully understood, then even a Wagner Act 
will do us no good, because we can’t make agreements with corpora- 
tions if they are shut down. 
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In addition, we are fearful that the Taft-Hartley Act will prove 
even more baneful in its effects if only 10 or 20 percent of our members 
are working. It will be hard enough to resist wage cuts without legis- 
lation loaded on the side of the employers. 

In the midst of a “boom” in the Nation’s economy, brought on by 
the Korean war, thousands of our lead-zine miners and smeltermen 
are unemployed—and the situation grows worse every day. 

I might say yesterday copper did go down in price, so that trend is 
probably continuing in copper. 

The copper industry now enjoys its greatest price and profit boom 
in history, yet there is a strong probability that copper, too, will soon 
be suffering from the same crisis that now exists in the lead-zinc 
industry. 

The brass industry today also basks in a temporary wartime pros- 
perity, yet this same industry has laid off almost 10,000 workers in 
Connecticut alone in the last 514 years. The brass industry is now 
producing as much as ever, but as the result of vast additions in plant 
and equipment, financed in large part by our tax money, it is employ- 
ing fewer workers. 

These are only some of the crucial bread-and-butter problems we 
face. 

There may be some who might regard these problems as far re- 
moved from the issues before this committee. But we believe that on 
careful examination, this committee will discover a very close rela- 
tionship between the current picture, not only in our industry, but 
in the Nation’s economy as a whole, and the proposals alres udy ad- 
vanced here to further restrict and shackle the functioning of labor 
unions. 

As an example of this relationship, we wish to call your attention 
to the fact that our union has been singled out for particularly sharp 
attack by representatives of the American Mining Congress. We see 
in this attack a close link, a cause and effect tie, with the extremely 
serious economic crisis in the lead-zine industry and to the threat of 
a similar crisis in the copper industry. 

Messrs. Kitchell and Kuzell of the Phelps-Dodge Corp., in their 
appearance before this committee, on behalf of the American Mining 
Congress, made 10 proposals which, in essence, would guarantee to the 
big mining companies in this country complete domination of all 
labor relations in the industry—the kind of situation that they en- 
joyed before their workers were organized into our union. 

The nature of their proposals are consistent with the kind of labor 
relations that their company, Phelps-Dodge, practiced before we were 
able to feestablish bargaining relations with them under the old 
Wagner Act. 

Phelps- Dodge, prior to 1942, enjoyed the disgraceful distinction of 
being an outstanding violator of the W agner Act. By 1942, the 
NLRB had issued more findings of unfair labor practices against 
Phelps-Dodge than any other of the 50 largest nonfinancial corpora- 
tions in the United States—with the sole exc ception of the Ford Motor 
Co. 

These Phelps-Dodge representatives have attempted to justify their 
proposals in terms of “freedom of the individual,” “threats to our na- 
tional existence,” and “public interest” and similar high-sounding 
phrases which are liberally sprinkled throughout their testimony. 
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Our long experience in dealing with these companies has taught us 
that these are not the standards customarily applied by them in deal- 
ing with representatives of their workers. 

Phelps-Dodge and the other large corporations which dominate our 
industry have an entirely different yardstick by which their attitude 
toward this union is determined—namely, what it has cost them in 
wage gains and other benefits which we have won for our members. 
That is the real basis of their complaint against us and on that score 
we can agree, they have a fairly substantial complaint. 

This point can be illustrated with a table taken from the U. S. News 
& World Report of April 10, 1953, 
(The table referred to follows :) 














Workers’ buying power: The outlook—Weekly take-home pay, adjusted for 
living-cost rise since June 1950 












3uying : 
Buyit Buying | Buying , 
. power : . . Gain 
Industry before power power 1950-54 
| now in 1954 a 
Korea 


























Metal mining-. $51 $66 $73 22 
Steel mills oe | 60 67 74 14 
Aircraft 59 65 | 70 ll 
Meat packing aaa 53 59 64 11 
Soft coal sat 63 67 73 10 
Oil refining | 68 70 75 | 7 
Electrical machinery 53 7 60 7 
Tires, tubes PY «7 72 6 
Railroads... | 61 62 67 6 
Paper 5 55 59 5 
Furniture... | 4s 49 52 4 
Telephones.. | 49 49 53 4 
Autos | 67 67 | 70 | 3 
Printing, publishing 65 | 62 66 I 

48 | 51 | 0 






Lumber...-.-- J 51 
| 








Note.—Estimated buying power for 1954 assumes 10-percent cut in income taxes, a 3 percent decline in 
iving costs, and pay raises in 1953 half as large as in 1952. 






The table shows that workers buying power has increased more in 
metal mining than in any other major industry shown. We are sure 
that if the position of our industry on this table had been at the bottom 
of the list, or even midway on the list, this union would be more ac- 
ceptable to Phelps-Dodge and the American Mining Congress. 

Our union represents the great majority of workers in the metal 
mining industry and we can, therefore, take some pride in what we 
have been able to achieve for the workers in the industry. 

The table, however, tells only a small part of the story and, taken 
alone, could be quite misleading as to the true economic situation of 
our members. 

The economic gains we have made during this period of the greatest. 
prosperity in the history of this industry have still been insufficient to 
assure a decent standard of living or any significant advance in exist- 
ing standards. 

What we have gained in increased money wages has been practically 
taken away from us through higher prices and higher taxes. The 
buying power of an hour’s wages is now only very slightly higher than 
it was before the Korean War started. 

The following table shows the changes in hourly earnings in the 
main sections of the nonferrous metals industry from the first 6 months 
of 1950 to the last 6 months of 1952. 






















1932 TAFT-HARTLEY ACT REVISIONS 


The first 6 months of 1950, immediately before the Korean War 

started, represented a period of relatively stable production. 

The last 6 months of 1952 are after the most recent wage increase 
won by our union and are a period of the highest earnings made in 
this industry. 

(The material referred to follows :) 


Buying pow er of an hour’s wages in nonferrous metals 





| Net spend- | Real spend- 
able earn- | able earn- 


| Hourly 
ba ings ! ings ? 


earnings 


Copper mining: | 
Average—list 6 months 1950___ ets . unk . 56 4 $1. 41 
A verage—last 6 months 1952-_...__- ata 1 aot 9 bl. 68 $1. 44 
Percentage gain , ntnadatesleis wah dusieboni ; 22 | 5 2 
Lead-zine mining 
Average—ist 6 months, 1950_____- eZ . 54 | ‘ $1. 40 
A verage—last 6 months, 1952___. “i ote ; . 4 | $1. 45 
Percentage gain se : 4 | 3 
Primary smelting and refining: 
Average—\st 6 months, 1950_____- os $1. 46 . 36 | $1. 36 
Average—last 6 months, 1952__. esebe ‘ . 8 .é $1. 39 
Percentage gain......... 2% { 2 


1 After payroll taxes; weighted figure for average family. 
2 In terms of average value of dollar for Ist 6 months of 1950. 


Source: Hourly earnings from Bureau of Labor Statistics. Net spendable earnings computed from tables 
prepared by Bureau of Labor Statistics. Real spendable earnings computed by use of Bureau of Labor 
Statistics’ Consumers Price Index. 


Mr. Crarx. It is true that average hourly earnings over this period 
increased by from 21 to 24 percent. But after taxes and higher prices, 
gains in actual buying power were reduced to a mere 2 to 3 percent. 

These figures, it should also be ment ioned, reflect substantial amounts 
of overtime. This is one of the few industries in which the 48-hour 
week, particularly in the Rocky Mountain area, has been practically 
the standard workweek for most of the past 12 years. Were overtime 
premiums eliminated from these hourly figures the average gain in 
buying power would be even less than 2 percent. 

The elimination of overtime work—and there is a real possibility 
that this may soon happen—will mean an immediate loss of up to 
$23 per week in take-home pay for many of our members. 

We believe the least our members have the right to expect of those 
corporations which have been enjoying such huge profits in recent 
years is a wage high enough to assure them a reasonably decent stand- 
ard of living. 

This, we think, is not too much to ask for in return for the inhumanly 
long hours and arduous work that have made these profits possible. 

Yet this kind of decent standard of living is what workers in this 
industry have not been able to achieve despite excessive overtime that 
literally takes years from their lives. 

The Heller Committee for Research in Social Economics, University 
of California, has set up a budget designed to give a family of four 
a nealthful and reasonably comfortable living. The budget is 
minimum budget for health and decency. 
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It allows for nothing but necessities. It does not, for example, make 
allowance for any savings to take care of emergencies. The Heller 
committee last pr iced this budget for San Francisco in September 1949, 
but for periods since then has “made estimates based on changes in the 
Bureau of Labor Statistics Consumer Price Index. 

Figures recently issued by the committee show that in December 
1952, a wage earner with three dependents would require annual earn- 
ings of $4, 760.89. Assuming that there were no losses in earnings be- 

ause of illness or other causes , and that the average worker in this 
industry works a full 52 weeks a year, he would have to average $91.55 
per week in order to meet this standard. 

The following chart shows how far short of this standard weekly 
wages were during the last half of 1952: 


baci . tennessee on 
| Weekly earn-| 
Heller ings last half | soe 
budget re- | of 1952 (in- | Differ- 
| quirement} cluding | ae 
| | overtime) 


Copper mining - . - - shes abgcsewt $91. 55 $87.14, —$4. 43 
Lead-zine mining renee ° on 91. 55 | 81, O4 —10. 
Primary smelting and refining. ; Ea ‘ 91. 55 76. 02 —15. 





Mr. Ciark. Without overtime, workers in this industry would be 
reduced to a virtual substandard level of living. 

If we eliminate average overtime pay in the main sections of the 
industry, we find that weekly earnings are from $21 to over $23 short 
of what is needed to meet Heller budget standards. 

(The material referred to follows :) 


Weekly 
Heller earnings 
budget last half Differ- 
require- of 1952 ence 
ment (without 
overtime)! 


Copper mining : cial : $91. 55 $69. 05 —$22. 50 
Lead-zince mining oot ‘ . 91. 55 70. 60 —20. 95 
Primary smelting and refining 4 ‘ 91. 55 68. 00 —23. 55 


1 Overtime eliminated by use of Bureau of Labor Statistics formula for elimination of overtime payments 
rom gross hourly earnings. (Monthly Labor Review, November 1942.) 


Mr. CiarKx. Workers’ earnings without overtime would still fall far 
short of even the Bureau of Labor Statistics city workers family 
budget, which is far less adequate than the Heller budget. 

The BLS budget purports to meet requirements of a minimum 
adequate standard. 

In many respects, especially with regard to foods, it is even lower 
than average consumption in the depression of the thirties, and con- 
siderably lower than actual per capita consumption in 1952. 

We think our members are entitled to far more than a minimum 
adequate standard of living, and yet, if overtime were eliminated, 
they would still be unable to meet this inadequate standard. 
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(The material referred to follows: ) 


| BLS city Weekly 
workers earnings 
family last half Differ- 


budget | of 1952 ; ence 
require- (without 
ment ! overtime)! 


Copper mining 7: $69. 05 —$13. 26 
Lead-zine mining 4 cumediuaad cn ch ee 82 31 70. 60 —11. 71 
Primary smelting and refining dda chebbhbedudd scnciwictdek 82. 31 68. 00 —14.31 


onal average computed by Bureau of National Affairs by a ition for che anges in BLS Consumers’ 
idex since October 1951, the last date for which the budget was priced by BLS 


Mr. CuarK. This, then, is what the total picture adds up to—the 
highest earnings yet made by workers in this industry have still been 
inade quate to maintain what we would consider an American standard 
of living. 

Were it not for the inhumanly long hours which they now work 
they would be reduced to a bare subsistence level of living. 

Our members cannot help but compare their lot with that of the 
corporations for which they work. The major companies in this in- 
dustry have enjoyed an almost uninterrupted increase in profits ever 
since the end of World War II to a peak in 1951 that surpassed any- 
thing ever before realized. Last year’s profits were slightly less than 
in 1951 but were still unusually high and far above prewar and World 
War II standards. 

Here’s what the profits figures look like for the five largest com- 
panies in the industry with which we deal: 

(The material referred to follows:) 


PROFITS BEFORE TAXES 


{In millions of dollars] 


| 


Phelps 


| American American 
Dodge 


Metal Smelting & | Anaconda | Kennecott 
, Refining 


Prewar, 1939____- $3.8 | $16. 4 ¢ 38. $14.4 
World War II, 1943 ‘ | 4.9 | 21.9 | 6. 4 é 32.4 
Korean war, 195] 19, 2 | 80. 5 | 99. | 7 89.2 
Korean war, 1952_. 14.5 66.6 


Increases: | Percent 


| 
} 
1939-51 _...... 405 | : 241 | 354 519 
1939-52. ........ | 289 24: | 316 362 
1943-51 Wkeeede ea 292 267 50 | 93 175 

Se ' 202 | 5 77 105 


F Percent | \ Percent Percent 





PROFITS AFTER TAXES 


Prewar, 1939 bade | $3.0 $13.1 j $35.4 $12.3 
World War II, 1943. napgioh ole 3.0 12.3 | 36. 49.0 14.6 
Korean war, 1951 ___.- 10.8 | 39.7 . 91.3 45.4 
Korean war, 1952.. | 10.0 | 31.6 | 86.1 37.3 


Increases: Percent | Percent Percent Percent 
i od 260 | 202 8 | 158 
1030-53. ......... ’ ee 233 | | 3 203 
1943-51._...-...- ei) 260 | 2 5 211 
| 233 | 57 155 


Mr. Cruark. The gain in profits over 1943 should be measured 


against the fact that “World War II earnings, up to that time, repre- 
sented a new high level for most of these companies. 
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These same companies, in recent months, have boosted the price of 
domestic copper to a level of from 30 to 321% cents a pound from the 
former ceiling price of 24Y2 cents. 

This will, without question, mean still greater profits for them, at 
least for the immediate future. 

The corporations in this industry have fared extremely well, much 
better than most United States corporations, and certainly far better 
in relative terms than have the workers in the industry. 

Nonferrous miners and smeltermen now face far more critical prob- 
lems than those which confronted them during recent years. Thou- 
sands of them are now unemployed as the result of the shutdown of 
mines and curtailment of production in lead and zinc. The situation 
in lead and zine is daily growing worse and, unless there is immediate 
action on measures which this union has urged upon Congress, threat- 
ens to become a serious catastrophe. 

There are certain peculiarities in the lead-zine situation that war- 
rant further explanation. The sharp decline in lead and zinc prices 
has not been caused, at least so far, by any lack of demand for these 
metals in the United States. 

The slump in lead and zine prices came about almost entirely be- 
cause of the flood of imports into this country. Western Europe can- 
not absorb the nonferrous metals that she normally gets from Africa 
and Latin America, and so the metals are pouring into the United 
States. 

Thus the deterioration in the world economic picture has already 
put many of our members out of work. 

The same situation that now exists in lead and zine threatens to 
spread to copper. Last year’s imports of copper were well over 600,000 
ton, an unusually high figure. 

Right now, for the first time in many years, United States markets 
are rec eiving large tonnages of copper ‘from Rhodesia, the Belgian 
Congo, and the Union of South Africa. Will our markets be able to 
absorb all of that copper, plus the additional 290,000 tons that new 
Government subsidized projects in the United States will soon be 
producing ? 

All of these developments, it should be noted, are taking place even 
before the general decline in production that has been widely pre- 
dicted for the United States. What will be the situation in our indus- 
try if, on top of these very serious problems which we now face, there 
is superimposed a gener: al decline in industrial production? 

This general economic background colors and affects all considera- 
tions of future b: argaining relationships i in this industry. 

Our members now face the prospect of extended unemployment, 
reduced hours, and substantially lower earnings. They can rely only 
upon such organized strength as they can muster through their union 
to shield them, in some measure, from the onslaught of these calami- 
tous occurrences. 

We feel sure the corporations in this industry are also concerned 
about the economic trend, although we have no doubt as to their 
ability to survive. Out of the huge profits of recent years, they have 
retained vast reserves more than sufficient to tide them over any lean 
years. 

With part of these reserves and with generous support from our 
Government they have acquired many new foreign properties, devel- 
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oped new domestic mines, and completely modernized their plant 
and equipment. In the event of curtailment, they can still produce 
rofitably, even if at a reduced rate, by shifting production to their 
ae -cost cheap foreign mines and most United States plants. 

The worst that an economic slump would mean for them would be 
a squeeze on their large profit margins. In such an event, they want 
to be freed from the restraints which a strong union imposes upon 
them. 

The kind of labor legislation which they want enacted is aimed at 
rendering this and other unions impotent. Their proposals also make 
more difficult any constructive efforts to solve jointly the very real 
and substantial problems which the entire industry faces. 

This union has a vital concern in seeking a solution to many of these 
problems. For reasons that should be obvious, we are concerned with 
finding ways of assuring full production and full employment in this 
industry. 

Similarly, if the constantly expanding output which can be pro- 
duced is to be absorbed, means must be found to assure ever broader 
markets for our metals. 

We have given much serious thought to these problems. Just 
yesterday, some of my fellow officers appeared before a hearing in 
Denver of the House Small Business Committee to present our pro- 
posals for meeting the present crisis in lead and zinc. 

Without repeating what has already been said there, I can briefly 
sts ” that we offered three main groups of proposals: 

. Measures to provide immediate relief for the industry ; 
Measures to provide for the currently unemployed and for those 
til working in the industry ; and 

3. Measures to expand present markets for lead and zine. 

As one evidence of our concern with these problems I should like to 
present as an exhibit for this committee’s consideration a comprehen- 
sive study entitled “A World at Peace,” prepared by our research 
department at the direction of the international officers. This study 
was presented to delegates at our last convention in New York City in 
September 1952, and they adopted it unanimously. It thoroughly 
depicts the forces at wor k which have since brought on the present 
crisis in lead and zinc. It has served as a basis for many of the pro- 
posals which we are now advancing for relief of this situation. 

A constructive solution to the problems of this industry can only be 
realized within the framework of an established relationship in which 
both parties mutually recognize each other’s rights and obligations. 
Such a solution cannot be reached by the type of repressive legislation 
which the American Mining Congress and other employer representa- 
tives have urged before this committee. 

A ban on industrywide bargaining will not bring jobs to the un- 
employed in this industry nor assure a more reasonable approximation 
of an American standard of living for our members. 

I should like to ad lib., Mr. Chairman, that in this move we are 
trying to do away with industrywide bargaining. That, of course, 
will cover all unions. It would seem mighty peculiar to our member- 
ship where we will have to bargain with a company like Anaconda 
Copper in Montana and citizens in Great Falls and Butte, where the 
managers of those companies cannot make a move of any kind in nego- 
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tiations or settle any negotiations without contacting their head office 
in New York. 

In other words, industrywide bargaining would put the ban on it, 
but still guarantee it to the company itself because it is ruled by the 
head office and only the head office can make the decisions in the nego- 
tiations for them. 

In other words, it would be just discriminating against the worker 
and letting the employer still continue his industrywide bargaining. 

A ban on union security will similarly not afford any additional 
protection to workers in this industry against the many economic haz- 
ards they now face. 

An easier resort to injunctions by employers will not produce more 
metals nor extend markets in which they can be absorbed. 

Restriction on the rights of unions to choose their officers and staff 
members will also not solve any of the pressing problems which our 
members and the entire industry face. 

All of these measures and others proposed by the American Mining 
Congress representatives are designed, of course, to enable the big 
corporations in this industry to dictate wages, conditions of work, and 
other matters of concern to the workers of the industry, at the expense 
of these workers. 

We are, of course, opposed to all of these proposals. We are also 
opposed to many of the existing provisions of the Taft-Hartley Act 
and shall indicate why. 

At this time I am going to request our international secretary to 
take over the rest. of the report. 

Mr. Travis. The membership of our union is united in the convic- 
tion that the Taft-Hartley Act isa bad law. It is a bad law not only 
because it hurts American labor, but because it hurts the American 
people as a whole. 

It was written scarcely 2 years after our country had come through 
the supreme test of war, and after a period when labor had fully 
demonstrated its high sense of patriotism and its devotion to 
democracy. 

Yet the Taft-Hartley Act is punitive legislation. It was not written 
to correct any of the so-called excesses of the Wagner Act. It was 
written as an attempt to restore against labor some of the unequal 
balances that had existed prior to the enactment of the Wagner Act 
in 1935. 

Chief Justice Hughes of the Supreme Court, in writing the majority 
opinion sustaining ‘the constitutionality of the W agner Act, said as 
follows: 

Employees have as clear a right to organize and select their representatives 
for lawful purposes as the respondent has to organize its business and select its 
own officers and agents. Discrimination and coercion to prevent the free exer- 
cise of the right of employees to self-organization and representation is a 
proper subject for condemnation by competent legislative authority. 

Long ago we stated the reason for labor organizations. We said that they 
were organized out of the necessities of the situation; that a single employee was 
helpless in dealing with an employer; that he was dependent ordinarily on his 
daily wage for the maintenance of himself and family; that if the employer re- 
fused to pay him the wages that he thought fair, he was nevertheless unable to 


leave the employ and resist arbitrary and unfair treatment; that union was 
essential to give laborers opportunity to deal on an equality with their employer. 


That was in NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 
33. 








1938 TAFT-HARTLEY ACT REVISIONS 






What the late Chief Justice said in 1937 holds true. It is true that 
union membership has gained many millions since the Wagner Act 
became law, but corporations have also prospered. American . business 
has increased its size and its profits sobabanstioliy. The corporations 
are today in a stronger position than any time in our history. Their 
profits have been more than adequate. 

And, we wish to reiterate, the greater part of this growth and pros- 
perity came during years of the Wagner Act. Of course, the Wagner 
Act did not make big business bigger or more profitable. On the other 
hand, it obviously has not retarded American business. 

In the period of the Taft-Hartley Act, unions in the pursuit of their 
legitimate functions have been harassed by injunctions, once outlawed 
by the Norris-LaGuardia Act; have been charged with civil damage 
suits far exceeding their ability to pay, or their aggregate wealth. 

At the same time the right of workers effectiv ely to use their only 
weapons has been weakened by the limitations placed in the present 
act on picketing and strikes. 

Under Taft-Hartley, the rate of unionization has decidedly slack- 
ened. Antiunion employers can now go to the NLRB for a premature 
election to stop unionization. They can, through individual non- 
unionized employees, harass unions by seeking decertification elections. 

As I stated above, we negotiated and bargained with employers in 
our industry for 4 decades before the enactment of the Wagner Act, 
but we were in agreement with the setting up of orderly processes to 
establish methods of selecting bargaining representatives and accepted 
the spirit of the law. 

With the rest of organized labor, our membership expanded its size 
and its influence in our industry. But we did not do this at the ex- 
pense of any segment of the American population. 

As our union grew in the Wagner Act days, it showed a correspond- 
ing ability to live up to and maintain its signed labor agreements. 
Our entire industry has been stabilized. No employer in our indus- 
try has suffered, unless you consider the payment of a just day’s pay a 
disadvantage. 

We are not entranced by names. While we honor the late Senator 
Wagner, the name, the Wagner Act, is not the key to the life of the 
trade unions. 

What we object to in the Taft-Hartley Act is not the name. We 
object to the substance. Its provisions set up a system of labor rela- 
tions, nor merely going back to the days prior to the Wagner Act, 
but more than that, attempting by legislation to make the unfair and 
unequal advantage on the side of the employer even greater than be- 
fore 1935. 

As a trade-union, we, of course, stand for any legislation which 
would strengthen the rights of labor, even amendments to the present 
act. But it is our belief that true progress for America and equality 
in the field of labor relations can only be established by the repeal 
of the Taft-Hartley Act and the reenactment of the Wagner Act. 

Senator Purrert. I would judge, then, that you are in disagree- 
ment with the statement made this morning by John L. Lewis in which 
he indicated that he wanted to see not only the repeal of the Taft- 

Hartley Act, but any portion of the Wagner Act embodied therein, 

and I judged he meant the Wagner Act, too, if it was considered we 

might want to put it back on the statute books. 








is 
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Mr. Travis. We are in disagreement with that statement, if that 
is what he said. 

Senator Purrert. That was my understanding. 

Mr. Travis. Since the injunction provisions of Taft-Hartley are 
particularly repulsive to us and the entire labor movement, we want 
to say something on the subject. 

Sections 206 to 210 of the Taft-Hartley Act deal with the question 
of national emergency disputes and provide for the 80-day cooling- 
off period and the setting up of factfinding boards by the President. 
The President may invoke these sections if, in his opinion, a threat- 
ened work stoppage would imperil the national health or safety. 

We are against these provisions of the act. 

In the first place, this procedure is directed wholly against labor. 
Regardless of who may be at fault in the dispute, and what may be 
considered a just and fair settlement, it is labor which bears the brunt 
of the injunction. It is the working people who are “cooled off,” not 
management. It is labor which must wait an additional 3 months be- 
fore a settlement can be made. ' 

In 1951 President Truman sought and obtained an injunction 
against the Mine, Mill and Smelter Workers in our dispute with the 
employers in our industry. We would like to tell you something 
about that dispute. 

Our contracts with the major nonferrous metal operators of the 
country expired on June 30, 1951. Under the provisions of the law, 
and we lived up to each phase of the law, we had served notice of 
termination of our contracts 60 days prior to June 30, 1951. 

We had been bargaining with the companies, individually during 
the 60-day period prior to the expiration of our contracts. 

On June 30 we had not yet arrived at an agreement. We continued 
negotiations, but by the last week of August, even though we had been 
in continuous negotiations almost 4 months, we had not been able to 
arrive at a settlement. 

During the last week in August, Cyrus Ching, then Director of the 
Conciliation and Mediation Service, asked the bargaining committee 
of our union in the Kennecott Copper Corp. to come to Washington 
with management. It was felt that if we were able to reach an agree- 
ment with Kennecott, the other employers would also reach an agree- 
ment with us. 

The bargaining committee sat in Mr. Ching’s office for an almost 
continuous 48 hours. 

At the time we went into this session, we had brought our demands 
down to a conservative request for a package of 20 cents an hour and 
a pension program, which would have amounted to a total package 
of some 24% cents an hour. 

The sea ney agreed in part to the pension plan, but would only 
offer silghtly over 14 cents an hour in direct wage benefits. 

At the end of this 48-hour session, Mr. Ching, in the form of a writ- 
ten proposal, asked the parties to compromise on 16 cents an hour total 
benefits, excluding the pension plan, as a settlement. This meant, 
of course, that the union was asked to meet the company more than 
halfway. The union, in the interest of avoiding a strike, accepted the 

proposal. 

The company rejected Mr. Ching’s recommendation. It was the 
company, not the union, mind you, that called all bets off. 
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Since the union had conducted a secret-strike referendum, and that 
referendum had shown that the membership overwhelmingly sup- 
ported the position of its leadership by better than 8 to 1, the union felt 
it had no alternative but to call a strike. 

Senator Purret,. On that ballot of 8 to 1, was that 8 to 1 of the 
total membership, or 8 to 1 of the total voting? 

Mr. Crark. The total membership in the big four of the industry, 
Kennecott, Phelps-Dodge, Anacondia, and the Coeur d’Alene opera- 
tions, and besides minor operations. 

It was about 8 to 1 for, I would say, 65 to 70 percent of the workers 
in the industry. 

You have a Canadian membership of over 30,000 which was not 
involved in that particular strike. 

Senator Purrei.. I meant of those affected, was this 8 to 1 of all 
the men affected ? 

Mr. Cuark. Yes. 

Senator Purreiy. Or 8 to 1 of all those voting? 

Mr. Travis. I think it was 8 to 1 of those voting. However, the 
ballots are taken in every local union involved. Every member has 
2n opportunity to vote. 

As a matter of fact, strikes cannot be called in our union unless 
they are voted on by the people involved. 

And that was done in this case, as it is in every case, and I think 
that the 8-to-1 figure indicates the proportion of those voting. 

Senator Purretz. Those are secret ballots? 

Mr. Travis. Yes, sir. 

Senator Purrett. Must one be present at a union meeting to cast 
a ballot ? 

Mr. Travis. Ordinarily strike ballots are taken at the portal of 
the mine or the dries on company property, or in many cases they 
will be taken in the union hall. 

Senator Purrety. Yes. 

Mr. Crark. The local union, by the way, elects and appoints their 
own judges to carfy out that part. 

Senator Purreti. Thank you. 

Mr. Travis. At that time, the Wage Stabilization Board was in 
existence, so the President referred the dispute to the Board. Our 
union, fully supported by its membership, and feeling that the matter 
could be settled more quickly and fairly by direct negotiation between 
the parties, rejected the Board’s intervention, especially in the light 
of our acceptance and the company’s rejection of the Ching proposal. 

The injunction against our union and its membership was then se- 
cured. We respected the law and our membership to a man returned 
to work upon our direct instructions. 

As the President sought the injunction under Taft-Hartley, and 
the referral to the Wage Stabilization Board, of our case was made, 
we sought and continued direct negotiations with the companies. 

As a result, even before the factfinding board under Taft-Hartley 
could complete its report and recommendations to the President, we 
had reached an agreement with the Kennecott Copper Corp., pro- 
viding for slightly less than 16 cents, as Mr. Ching had suggested. In 
actual practice, our settlement did amount to 16 cents, since labor 
classifications and grading were involved. 
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Within a matter of weeks, we reached agreement with the other 
nonferrous metal producers. 

When the President of the United States referred our dispute to 
the Wage Stabilization Board, and we rejected it, we had asked, in- 
stead, that the Government take over production of nonferrous metals, 
so that neither side would gain advantage and that there would be 
a continued flow of the vitally needed cooper, lead, and zine. 

We got the injunction instead. The entire strike lasted only 10 
days. 

While we regret, of course, this 10-day halt in production, especially 
since our union and the companies finally did settle at about the figure 
suggested by Mr. Ching, we feel that, had the companies not settled 
on the basis of the Ching proposal, more copper production would 
have been lost during the 80-day injuction period, due to the resent- 
ment of our membership at being forced back to work by law, than 
was lost in the entire time of the strike. 

Our membership felt, and rightly so, that despite the facts of the 
case, the brunt of the injunctive process was directed against labor 
and not against management. 

Incidentally, I might state at this point that, despite other stories 
and unfounded insinuations, this is the only strike our union engaged 
in on a national basis from 1946 up to the present moment. 

I might also add that during the same period cooper production 
rose substantially from roughly 730,000 short tons in 1949 to over 
923,000 short tons by the end of 1952. 

Prior to the enactment of the Norris-LaGuardia Antiiujunction 
Act in 1932, our union had many times felt the whiplash of the in- 
junction, handed down on no evidence or on affidavits. 

We believed that with the enactment of the Norris-LaGuardia Act, 
the injunction as a weapon of antiunion employers against labor was 
dead. 

Instead, the Taft-Hartley Act has revived this antilabor weapon. 

Injunctions can never bring peace, nor the goodwill of working men 
and women, to the field of labor relations. Injunctions can only cause 
resentment. 

The injunction today as in the past is a sore spot to labor. We ask 
that these provisions be removed from the act. 

We are against the proposed ban on industrywide bargaining and 
strikes. 

I should like to say a few words about the proposed legislation on 
this subject. 

We are against this type of legislation, as restricting labor’s rights. 
More than that, we feel it is unworkable. Our union still does not 
have industrywide bargaining; despite that, our membership has 
done exceedingly well. 

But this is not the point. We have found, over our years of collec- 
tive bargaining, that whenever one major producer in the nonferrous 
metal industries settled with us, it was impossible, in the main, to get. 
more from another operator. And, of course, our membership would 
not stand for a lesser settlement in one of our other companywide 
negotiations. 

As a matter of fact, we are sure that the employers with whom we 
deal would look at us askance if we made a settlement with one em- 
ployer that was less than the amount of settlement made with the 
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first employer with whom we settled. We are sure that at the negotia- 
tions the following year, if we asked for more money from the em- 
ployer who paid more, the first thing thrown at us would be our 
“cheaper” settlement with another company. 

We do not interfere with competition, but we do not believe that 
competitive advantage should be had by one employer through paying 
lower wages. 

The fact of the matter is, whether we like it or not, that the practical 
application of collective bargaining in the major industries of this 
country does result in industrywide bargaining. 

This is true, whether or not the union actually meets with all com- 

yanies in its industry at one time or whether it meets on a separate 

Penis. Labor is not alone responsible for this. Management accepts— 
and even indirectly endorses—this program as well. It is a realistic 
approach to collective bargaining where huge corporations exist. 

May I add that it is indeed amusing to see the industrywide associa- 
tion, the American Mining Congress, which has for half a century 
represented—in its own words, “the great bulk of the output of the 
mineral resources industries”—come before your committee and recom- 
mend in all seriousness that it opposes bargaining by unions on an 
industrywide basis. 

It is merely standing words upside down to treat unions as mo- 
nopolies. 

We cannot see how working men and women, joining together for 
the purpose of collective bargaining and improving their social and 
economic status, can be put under the head of “monopoly.” 

Corporations which engage in monopolistic practices do so to 
restrict competition, to set prices, and generally to purvey inferior 
products, in order to make more than a normal and reasonable profit. 

By no stretch of the imagination can such practices be attributed to 
labor. 

We are for free choice of unions and of union leadership. We are 
against the non-Communist affidavit provision and the Goldwater bill. 

The basic principle embodied in the Wagner Act, still embodied in 
Taft-Hartley for that matter, is the basic principle of modern labor 
relations in America, the free choice by labor of its representatives 
for the purpose of collective bargaining with employers. The corol- 
lary of the proposition that workers are free to choose their unions 
is that unions are free to choose their leaders. Without one, you 
-annot have the other. 

The Phelps-Dodge officials who came before you on behalf of the 
American Mining Congress to endorse the Goldwater bill seek to 
deny their employees the right to select their own unions as well as 
their own leaders. 

In other words, these employers now seek to impose by legislation 
their ideas as to how employees should exercise their right of self- 
organization. The attitude in the field of labor relations is really 
part of a development which affects all of American life. 

Free choice of leaders and management by Americans in any field— 
in political life, in social life, in fraternal activities, in corporations, 
in other economic organizations, in trade unions, and in all other types 
of voluntary associations—is a keystone of our democratic way of life. 
The basic guaranties of the first amendment—freedom of thought and 
expression in all its manifestations—become worthless if men are com- 
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pelled by law to choose or not to choose those in whom they will repose 
the confidence of leadership. , 

The extent to which this principle has been undermined by so-called 
“loyalty” laws and procedures in one form or another is alarming. 

One great part of our population is apparently engaged in investi- 
gating or questioning the loyalty of the rest. It has been estimated 
that at least 10 million Americans are now directly affected by loyalty 
procedures. ‘This includes millions of Government workers, teachers, 
and scientists on the Federal, State, and local levels; millions of aliens, 
millions of defense workers. 

Entertainers on the stage, movies, and television; writers, painters 
and artists; tenants in federally financed housing, all of these, an 
millions more, are affected in their livelihoods, their good names, their 
professions, social life, and personal comfort, their peace of mind 
and their confidence in their fellows. 

If to the 10 million we add families, friends, and others drawn into 
the maelstrom of inquisition and recrimination, it is safe to say that 
at least that many more are directly or indirectly affected. 

The effects of this development are demonstrated every day in the 
week. To take four recent examples, almost at random. The Presi- 
dent nominates an Ambassador to Moscow. Here, if anywhere in 
our political life, it is recognized that this is a personal choice, re- 
quiring acceptance except upon the clearest proof that the nominee 
is corrupt or plainly unfit. 

But in the resulting hubbub, reflections were cast not only on the 
loyalty or security character of the nominee, but at least indirectly 
on the Secretary of State, and even on the President. 

It is generally agreed that Charlie Chaplin is the greatest enter- 
tainer of modern times. After 40 years of artistic activity in this 
country, he has now been exiled. And on what basis? We still don’t 
know, except that he may hold or may have held subversive opinions. 

Senator Purcetn. Is Mr. Chaplin, after 40 years, a citizen of this 
country ¢ 

Mr. Travis. I do not know, Senator. 

Senator Purrets. Let me help you on that. He is not. I thought 
you ought to have that in the record. 

Proceed, if you will, please. 

Senator Murray. While he was not a citizen, he was lawfully in 
this country. We have Americans that go abroad. I have an Amer- 
ican friend that lives in Paris, and has lived in Paris for the last 45 
years, and he is an American citizen and I think there are a lot wf 
Americans scattered all over the world who are enjoying American 
citizenship and should be lawfully entitled to be in those countries. 

Senator Purrew.. I was thinking of the word “exile,” in using this; 
that is all. It is my understanding that Chaplin is not a citizen of 
this country. I believe Lam right. Is that your understanding that 
he is not? 

Senator Murray. I believe he is not a citizen. 

Senator Purrets. I believe he is not a citizen. I was wondering 
about the word “exile.” 

Mr. Travis. We have literally hundreds of members of our union 
who are not citizens and who have been working in this industry for 
a great many years producing a lot of wealth for the corporations and 
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owners of these industries. They play a part in the economy and 
social life of the country. 

I do not know why there should be discrimination against them. 

Senator Purre.y. Have they been exiled ? 

Mr. Travis. No; they have not. That is the point I am making in 
reference to Chaplin. 

The third example, though superficially amusing, is in a sense even 
more tragic. The Wall Street Journal of last Friday tells us, on 
page 1, that: 


The man who delivers eggs to the Eisehowers had to be cleared by the FBI. 


It is small wonder that we are a nation disunited, that neighbor is 
suspicious of neighbor, that your’re not sure when you tune in for your 
favorite program on today’s television, you will find last week’s star 
in the cast. Someone, somewhere, may have said yesterday that he 
is subversive ; today he is off the air. 

Dean Carl W. Ackerman of the Columbia University School of 
Journalism, the leading such school in the country, was a prominent 
supporter of General Eisenhower last November. But the other day 
he announced, according to the New York Times, that he has stopped 
cooperating with “Federal, State, and police agencies investigating 
his students.” 

Dean Ackerman said he feared American journalism was reaching 
the end of the era of “drastic independence,” a phrase coined by 
Joseph Pulitzer. 

To quote further from the Times: 

“Students who anticipate careers related to public affairs, on newspapers, or 
in government, industry, or education,” he went on, “can no longer look forward 
to being drastically independent,” because “the freedom of individual inde- 
pendent expression of opinion on controversial subjects may be damaging and 
possibly dangerous to the individual's desire and necessity of earning a living. 

“Today,” he added, “the vast majority of teachers in all fields of instruction 
have learned that promotion and security depend upon conformity to the prevail- 
ing community or national concept of devotion ‘to the public welfare.’ 

“There are not many Classrooms in the country today where students are ad- 
vised to be drastically independent.” 

Dean Ackerman said his office was visited by agents of several Gov- 
ernment departments every week. 

“Students know that Federal agencies investigate their academic records,” 
he went on. “The appearance of an agent at a newspaper office or elsewhere 
where the student may have been temporarily employed raises a signal of sus- 
picion. The fact that registers is that X is being investigated.” 

The integrity of our most important diplomatic representative is 
undermined ; the greatest comedian in modern times is exiled from our 
shores; the man who delivers eggs to the Eisenhowers is investigated ; 
and a conservative newspaper man and college administrator in 
despair, declares that careers not yet begun are being ruined and the 
independence of a free press is being destroyed. 

Section 9 (h) is one aspect of this development. Since some ra- 
tionalization is always provided for each of these encroachments on 
our liberty, the rationalization in the case of section 9 (h) is that so- 
called political strikes have taken place and that the only way to pre- 
vent them is to force members of the Communist Party out of trade- 
union leadership. 

Based on this completely unfounded premise that political strikes 
are a menace to the country, this provision for the first time in Ameri- 
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can history attempts to dictate to millions of Americans, as if they 
were benighted and disloyal wards of Congress, whom they may se- 
lect as the leaders of the unions they have voluntarily joined. 

To us in the mine, mill, and smelter workers, two things are too 
clear for argument. The first is that political strikes have never been 
u serious problem in this country, but if they should be, then they 
should be dealt with on their merits and not in a way that throws out 
with the bath the most precious child of our democracy, free choice by 
free men. 

The second is that we in the mine, mill, and smelter workers, as we 
have said, do not engage in political strikes; that we strike only as a 
last resort; that only our membership can call strikes, and that anyone 
who thinks that any strike of ours has concerned anything but wages, 
hours, and working conditions, is either a fool or a demagogue. 

Until recent years, it was one of our proudest boasts as Americans 
that we judged men by what they do, not by what they are or are sup- 
posed to be. We judged a man on the basis of his competency and ac- 
complishments. We didn’t ask him to declare his politics any more 
than we demanded he declare his religion. A man’s religion, if he 
wanted it that way, was between him and his God. 

This is what the constitutional protection of religious freedom 
means. Soa man’s politics, if he wanted it that way, was between him 
and the ballot box. This is what the secret ballot means. 

And certainly man’s thoughts were between him and his conscience. 
This is what the first amendment means. 

It was, therefore, difficult to believe that Congress could ever re- 
quire a man to swear to his “beliefs” as section 9 (h) does, before he 
could act as a union officer or be selected by the rank and file as a union 
officer. 

Section 9 (h) is inconsistent with democracy, so inconsistent that 
it is fatal to the future of American freedom. 

It is because we in mine, mill believe this so strongly that during 
our entire existence of 60 years we have provided in our constitution 
against discrimination because of race, creed, color, or political beliefs. 

This is not merely a question of the civil liberties of the officers and 
the members, important as that of course is. Section 9 (h) is much 
more than that. 

Section 9 (h) is part of the basic philosophy of Taft-Hartley. It 
is part of the philosophy which restricts our internal functioning 
and our freedom of collective bargaining. 

It is, therefore, consistent that a statute which places unnecessary 
restriction on union security, on the checkoff and on the union and 
closed shops, should also restrict the freedom of the membership 
to choose their own leaders. 

It is, therefore, consistent that a statute which places serious re- 
strictions on pensions and welfare funds should also restrict the 
freedom of the membership to choose their own leaders. 

It is therefore, consistent that a statute which reintroduces the 
labor injunction should also restrict the freedom of the membership 
to choose their own leaders. 

In other words, the non-Communist affidavit provision does not 
stand by itself; it is not a side issue; it is not intended to protect the 
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rank and file. It is an integral part of the design of Taft-Hartley 
to weaken. and destroy the American labor movement. 

Senator Purreti. It would not be your contention, would it, that 
Communist leadeship would strengthen the American labor move- 
ment since you feel that this is an integral part of the design of Taft- 
Hartley to weaken and destroy the American labor movement? 

Would you feel that encouraging Communist leadership would 
strengthen labor movement ? 

Mr. Travis. I think any attempt to deprive any member of the 
union, any worker, of the right to hold office in that union regard- 
less of his political beliefs would weaken the labor movement. 

That goes for Communists and everybody else. 

Senator Purreit. Then if that were taken out, do you think that 
allowing the Communist leadership would strengthen the labor move- 
ment ? 

Mr. Travis. I do not say that allowing Communist leadership 
would strengthen it any more than allowing any other kind of lead- 
ership. 

Senator Purreri. I regret the interruptions, but I thought we 
ought to discuss these as we go along. 

Mr. Travis. Any concept so at war with our legal and democratic 
traditions as section 9 (h) was certain to breed further contempt for, 
and disregard of, traditional legal and governmental procedures. 

Of this, we have only very recently been given dramatic proof. 
Certain trade-union officers who had filed the affidavits were called 
before a congressional committee. Since they had already complied 
with the law, they properly invoked their constitutional rights in 
refusing to reaffirm their ailidavits before the committee. Without 
the slightest legal proof, a hue and ery was thereupon raised that their 
affidavits were false. 

In the case of some of these officers, they were then called before 
a Federal grand jury sitting in New York. There they took the 
same position—the: y refused to cooperate in entrapping themselves; 
they refused to consent that section 9 (h) could be amended at will 
by the requirement that affidavits already filed be reaffirmed time after 
time after time. 

Thereupon, in reckless disregard of statute and of sacred and time 
honored grand-jury procedures, these men were denounced in a so- 
called presentment and by leaks to the press. 

In addition, the so-called presentment demanded that the NLRB 
take steps to declare the unions in question out of compliance. 

The third step in this disgraceful chapter in governmental proce- 
dures was then an order by the NLRB that these trade-union officers 
reaffirm their affidavits and answer several other impertinent ques- 
tions upon pain of being declared out of compliance. 

It took a fourth and a fifth and final step to reestablish some sem- 
blance of decency and to restore the application of accepted canons 
of law. 

In January District Judge Letts in this city held that the NLRB 
had no further authority in the field once the original affidavits had 
been filed, and he therefore ruled that its order was illegal. 

And then, only last week, District Judge Weinfeld in New York, 
ordered that the so-called presentment of the grand jury be ex yunged 
from the record of that court. Judge W einfeld’s le ngthy at forth- 
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right opinion is a breath of fresh air in this welter of lawlessness, so 
we regret that space permits us to quote only his summary: ° 

In sum, constitutional considerations, the Federal Rules of Criminal Pro- 
cedure, persuasive State authority, public and private interest, lead me to hold, 
as I do, that the issuance of the report in question was (1) beyond the power 
of the grand jury and (2) was in violation of the secrecy requirement. Accord- 
ingly, it should be expunged. 

Why do we take time to relate these events? We do so because 
this chapter more than anything else which has happened since sec- 
tion 9 (h) became law in 1947 exposes the danger to the liberty of free 
Americans which inheres in the affidavit requirement. Once the fab- 
ric of traditional legal procedure is torn—once you seek to punish 
men for what they are or for what they believe—once you do that, 
then you may be sure that you invite lawlessness upon lawlessness. 

The danger is not merely that this or that man may be entrapped 
into perjury or contempt, serious though that is. The danger is that 
the labor movement itself will be weakened. In the same w ay as our 
political democracy would become lifeless with a wholesale restriction 
on the ballot, as it has in the poll-tax States, so our trade-union move- 
ment will be rendered impotent by restrictions on the free choice of its 
leaders. 

Any doubt as to the real intent of section 9 (h) has now been re- 
moved by the bills recently introduced which ik to carry the phil- 
osophy of the affidavit provision to the next logical stage. While sec- 
tion 9 (h) tells union members whom they may or not not elect, the 
Goldwater bill now seeks to tell them what to think and what not to 
think. Other bills by Senator McCarran and Senator Butler bear the 
same objective. 

Of course, this intention will be disclaimed. But to us it is plain. 
Once you say, as does the Goldwater bill, that a union may be put out 
of business for advoe: iting or supporting certain positions, you are 
telling us what to think, no matter how you wrap it in hysterical 
language. 

What does such a bill reveal about the affidavit provision itself? 
Isn’t it true that the affidavit provision is not really concerned with a 
relative handful of individuals who happen to be union officers? Isn’t 
it true that because the rank and file understands this, and because 
they know it is the life of the unions which is at stake, that they have 
fought to preserve their unions despite section 9 (h)? And isn’t it 
true that because this is so, the Goldwater bill now seeks to proceed to 
the next stage, the dictation of union thinking, policies, and program ? 

It is, of course, no accident that the very first witness before this 
committee, a witness who appeared on behalf of the employers in our 
industry, joined enthusiastic approval of the Goldwater bill with his 
equally yehement insistence that Taft-Hartley be further amended to 
deprive the unions of the few rights they still have. 

Senator Purrett. May | interrupt for a moment ? 

So that there will be no misunderstanding as to who appeared first 
before this committee, I think I ought to state to you that the way the 
agenda was set up originally labor was to appear the first week and 
labor leaders informed us that it was inconvenient because of other 
engagements, they could not appear the first week. 

So rather than have anybody think that we purposely decided to 
have, as the first witness, as you say, a witness representing employers, 
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I thought you ought to know that the plan originally was to have labor 
appear for the first week. 

Mr. Travis. I do not think we had such an intent here. It is irrele- 
vant to us who appeared first. 

Senator Purreti. You mentioned it was the first witness and I 
thought we ought to clear up the situation. 

Mr. Travis. It is also no accident that the Phelps-Dodge Corp., with 
a long record of antiunionism extending into the Wagner Act period, 
the same Phelps-Dodge Corp. which was revealed only recently by 
another committee of the Senate to have maintained the notorious and 
murderous Anastasias on its payroll, it is no accident that it is this 
corporation which takes the lead in demanding the enactment of the 
Goldwater bill on top of other “union busting” amendments to Taft- 
Hartley. 

Our members will not be taken in this easily. They know that 
Phelps-Dodge didn’t sent its a to Washington to arrange 
for wage increases for our members; to support legislation to protect 
jobs in the industry; to make proposals to strengthen the mine, mill, 
and smelter workers. 

No, our members are not that foolish. They know that the en- 
thusiasm of Phelps-Dodge for the Goldwater bill is the same enthu- 
siasm with which Phelps-Dodge would greet the destruction of the 
mine, mill, and smelter workers or any other union which tries to do 
a job for its members. 

What lends peculiar irony to the testimony of Phelps-Dodge before 
this committee, we are sure you’ll be interested to hear, is that in its 
1952 report to its stockholders, Phelps-Dodge stated that: 

Relations with employees continued to be satisfactory. 


Only last Sunday, John B. Oakes of the New York Times editorial 
board made a comment in a book review which sums up the case 
against this type of legislation in a nutshell: 

If to avoid being accused of communism, Americans have always to advocate 
a policy automatically opposed to that of the Communists, then we have lost all 
control Over our own destiny as well as our own freedom. 

One final word on this subject, lest we be misunderstood. Union 
members have at least as much intelligence in choosing their leaders 
as corporate stockholders have in choosing their boards of directors. 

We are also sure that the millions of union members are as honest, 
respectable, and law-abiding as the millions of corporate stockholders. 

Union members do not, any more than do stockholders, select crim- 
inals to manage their affairs. Union members do not, any more than 
do stockholders, select managers for themselves who engage in force 
and violence. 

Union members do not, any more than do stockholders, select leaders 
who do not serve their best interests. 

Union members should therefore be as free to select their own 
leaders as stockholders are to select corporate managers. They will 
continue to select them in the future as in the past on the basis of com- 
petency, honesty, and accomplishment. 

And if occasionally a union leader does commit a crime, as a corpo- 
rate president occasionally does, it is the business of the conventional 
criminal law and not of a labor relations or a corporation law to deal 
with it, whether the crime be murder, embezzlement, or force and 
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violence. ‘The members or the stockholders, as the case may be, will 
do the rest. 

Now, some further comments on the testimony of the American 
Mining Congress. 

In their testimony before your committee, Messrs. Kitchel and 
Kuzell, on behalf of the American Mining Congress, made 10 pro- 
posals, contained in 68 printed pages, together with 2 appendices. 

As we indicated in section II of this testimony, the essence of these 
proposals is very simple—return labor relations to the law of the 
jungle. 

The American Mining Congress makes use of all the time-worn 
and false insinuations about unions: “Prohibit compulsor’ y unionism,” 
and “labor monopolies,” “prevent industrial sabotage,’ * “union en- 
croachment,” “terroristic devices in labor disputes,” “restore stability,” 
et cetera. 

These propositions are even illustrated with pictures. But it is 
noteworthy that when they choose their “factual” illustrations for 
their spurious arguments, they choose them not from the bulk of 
the history of the industry in its relations with our union, but from 
two quite small and isolated nontypical cases: The strike against the 
potash companies in Carlsbad, N. Mex., in 19. 50, and the Empire Zine 
strike in 1950-52. 

Mr. Kuzell is general manager of Phelps Dodge; it is significant 
that he does not select from his own experience with our union or 
that of the other big companies in our basic jurisdiction. Is this be- 
cause he is on record as having stated as we have already noted, 
that his own employee-relations are “satisfactory” ¢ 

We would be more than delighted to explore in detail the two sit- 
uations which these gentlemen have portrayed for you, from their 
side. But time does not permit giving your committee the full 
story of both these cases. 

We may point out, however, that our union requested a sub- 
committee of the Labor Management Committee of the Senate to 
send its investigators into the Empire Zine strike while it was still 
going on to determine the facts in an impartial way. We had nothing 
to hide; quite the contrary. 

The American Mining Congress has presented just one side of the 
story, and it chooses the facts to fit its colored presentation. Take, 
for example, their statement that a trial examiner found the union 
guilty of unfair labor practices during the strike. But they failed to 
tell you that a trial examiner also found the employer guilty of unfair 
labor practices. 

Bat what makes this omission so significant is that the trial exam- 
iner found that the company’s refusal to bargain in good faith had 
Saad the strike. In other words, the company, not the union, was 
responsible for the strike in the first place, and, after all, that’s the 
key issue. 

In addition, and perhaps even more significant, is the fact that Em- 
ire Zine’s refusal to bargain in good faith related to two questions: 
Pox i] pay and holiday pay, on which the company had refused for 
years to meet the standards of every other employer in the area. The 
failure of the industry spokesman to mention this is a crass and 
typical omission, 
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Similarly, they cite in an appendix an article reprinted from the 
Engineering and Mining Journal entitled “The Carlsbad Strike: 
How a Mine, Mill Local Paid Heavily for Its Leaders’ Mistakes.” 

It would be indeed an event throughout the mining industry if this 
organ of the employers should ever find anything to commend in the 
activities of our union. 

We might point out that it is the membership of our union, not 
the subsidized organs of the industry, which determine whether our 
leaders make “mistakes.” Judge for yourself. 

Despite the fulminations of the industry, the union membership in 
Carlsbad has stood firmly with the union. On petition of the com- 
panies, the NLRB held elections among the employees after the 
strike. Our union won those elections; it has the full confidence of 
the employees who are, after all, the best judge of their own interests. 

As a matter of fact, the nature of this case illustrates perfectly the 
essence of the industry’s complaint and its recommendations to this 
committee. The mining industry wants complete control over its 
employees, complete domination over their lives, their thinking, their 
working conditions, hours and wages—without any collective bargain- 
ing, W ithout any democratic exercise of rights by employees—just as 
in the 1880’s and 1890's 

The sole intent of their proposals is to destroy the right of free 
workers freely to choose their own representatives, to build strong 
unions, and to engage in any activities that might threaten the position 
of the employers. 

As for the charges of “terrorism,” the American mining industry 
should be the last in the world to use such a word when you consider 
its history. 

Perhaps most revealing of all is the AMC proposal to abolish the 
Department of Labor. This small Department with not a hundredth 
of the appropriation which goes every year into the coffers of the 
mining companies in royalities, in rich Government contracts, and 
tax rebates, is the only Government Department that impartially 
prepares material for use by unions. 

It is interesting that the American Mining Congress wants to take 
away even this last vestige of a department which, to some extent at 
least, has had the interests of workers at heart. 

Senator Purtell, that concludes our testimony. 

Senator Purrent. Have you any questions, Senator Murray ¢ 

Senator Murray. Yes, I would like to ask a few questions. 

Mr. Clark, how long have you been holding your present position 
with this union? 

Mr. Crark. Since 1947, Senator. 

Senator Murray. You were a member of the union for a great many 
years before that ? 

Mr. CxarK. I joined this organization in 1908, in the Western Fed- 
eration of Miners. That was the mother to this organization. 

Senator Murray. I was going to say that I belonged to the miners’ 
union in Butte myself at one ‘time, about 52 years ago, and I was 
wondering if you were a member of the union at that time. 

T have known you for many years in Great Falls, but I did not know 
whether you were in Butte at any time. 

Mr. Ciarx. No; I worked in through British Columbia in the 
mines; that is where I joined the federation. 
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Then I worked through Coeur d’Alene in Idaho and the Stark and 
Leckler Mines; I worked in the Great Falls smelter. 

1 worked 16 years underground, Senator. I think you worked quite 
a while, too. 

Senator Murray. The relation between your union and the mining 
operations in Montana have been very satisfactory, have they not? 

Mr. Criark. They have been of the best, yes. There is no question 

about that. 
' Senator Murray. We had some trouble in Butte, I remember, back 
in 1913, for a while, but from 1901 until 1913 I never heard of any 
labor problems in the Butte area and I have always understood that 
the union cooperated in every way with the mangement. 

Mr. CriarKk. That is quite correct, sir. 

Senator Murray. Although they received very low wages in those 
early periods. I remember their wages at that time were $3.50 a day 
and they had 10-hour days, too, at one time. Do you remember that? 

Mr. Cuarx. I remember that quite well. 

Senator Murray. I remember when it was changed over to 8 hours 
a day. 

I carried a bucket up and down a road myself to the Ticond mine 
which was located between the Bell and the Diamond. 

I want to say I never met a finer group of men in all my life than 
the miners that worked down there deep in the bowels of the earth 
at Butte, Mont. They were able men. 

It requires a very intelligent man to be a miner. He has to protect 
himself and he has to know a good deal about mining before he becomes 
a qualified miner. 

| remember when I was there working for a few months in the Butte 
mines they used to kid me a good deal about being a tenderfoot and 
how much ore I would have to shovel into the cars and send up on the 
top in order to doa man’s work. I had a terrible time trying to quali- 
fy. I made the grade all right, but it almost broke my back every day. 

But I must say that I have always understood that your union has 
gotten along very satisfactorily, and is today, and your relations at 
the present time with the mining operations in the Butte area are 
entirely satisfactory. 

Is that right? 

Mr. Crarx. That is right. I think that covers all of it, even with 
Kennecott and other corporations with whom we have contracts. 

It seems to me that on the point that you bring out, Senator, that 
there is even more to it than that. I know in my years of experience 
with the mining, smelting union, in Montana particularly, that we 
have done everything possible to keep our industry running. 

There has been some thinking and some statements made that this 
organization is one that builds itself up on strikes. I would like to 
tell you here that we do not believe in strikes unless it is a sheer 
necessity. 

During the last war, and I have papers in my briefcase to show this, 
the organizations I belonged to in Montana, and this covers all of the 
Montana organizations, were cited on numerous occasions and got the 
Navy E on two occasions for production during the war, and for lack 
of absenteeism and for other matters like bonds and that to carry on 
the war. 

And the same applies to everybody in our jurisdiction. 
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I would also state to the committee here in order to offset that type 
of thinking that we also control or have jurisdiction of the large 
nickel mines in Canada, in Ontario. I just came out of there a few 
days ago. 

We have jurisdiction over the large CM & S smelter in Colombia 
and the large lead mine in the Kimberley, and we have never had a 
day’s stoppage or strike in those mines since we organized them, which 
is 12 years. 

We have had our problems. 

A year ago I went up there to negotiate a contract and the temper 
of the men could have very well set the whole nickel industry down, 
which would have been terrifically vital in this defense period. 

But those men realized what they were faced with, realized what 
the Nation was faced with, even the Canadians; there was no strike 
and it was settled through arbitration and through conciliation. 

When it comes to talking about strikes, I would like to put this on 
the record. 

Snce 1946 we will back our organization on less manhours lost in 
strikes than any other organization there is. Now we have the records 
on that. I have the records in my briefcase which can be shown. 

I am not saying that we should not strike because that is the last 
weapon of a worker. If you take that weapon away from us, on some 
occasions, it will kill off the labor unions. 

I am not saying the labor organization should not strike. Asa last 
resort, we should have the right to strike. The law gives us that right. 
I am trying to point out you could take all the other organizations, 
they have lost more manhours in strikes than this organization has 
in the past years since 1946. 

That is for the record. 

Senator Murray. I am glad to hear that. I know the people of 
Montana had great admiration for the cooperation and the patriotism 
of the miners in the Butte area, for the splendid work they did during 
both the First World War and the Second World War. 

They had no strikes and they had marvelous production records 
of ore during that period, which was necessary to fight the war. 

I do not recall a single stoppage during either of those periods, 
either during the First World War or the Second World War. 

I believe that the men in your organization, as far as I have been 
able to observe them, from working with them down in the mines and 
from seeing them as citizens in our State, are very fine, high-class, 
patriotic Americans. 

They live there; they raise their families; they educate their 
children. Many of them have sons that have gone out and become 
mining engineers and doctors and dentists, and I must say that I have 
great respect for the miners of this country. 

Mr. CrarK. I would like to inject one other thought in the record, 
ani! that is rather than interfere with the production of metal by our 
organization we have just gone in the other direction. 

‘As a matter of fact, I think we contac ted Senator Murray and did 
advocate the removal of tariffs on copper during the dire need of 
copper in this country and we have advocated subsidization of margi- 
nal mines so that our producers in the mining districts, the high-cost 
producers, could keep their mines working for the production of 
metals. 
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We are at the present time trying to see if some price can be placed 
on zinc and lead so that our people in the mines can go back producing 
it. We have not only done that here, but we have the same condition 
facing our organization in Canada, and last Sunday a committee of 
our organization went into Ottawa and met with the Minister of 
Mines and some of the cabinet members and federal members of parlia- 
ment and there they are trying to propose the same thing we are try- 
ing to propose here, a premium price on metal so that those workers 
up there can get back on the job and those mines start ee so 
that the unemployment question will be at least alleviated. 

Senator Murray. I am sure you have a very splendid record of co- 
operation with the management up there in Montana. In fact, I 
have talked to some of the employers out there and I feel that they 
are satisfied that they have had splendid cooperation. 

Over the years the miners’ union there has made a great contribution 
to that section of our country. They worked in a period when these 
mines were not properly ventilated. Many of them worked there not 
more than 8 or 9 years before they got silicosis. 

In those days we had no unemployment insurance and it was a very 
difficult situation. 

They did not have any workmen’s compensation and when they did 
have workmen’s compensation they had great difficulty, I think, in 
having silicosis recognized as a disease that should be compensated for 
under that law. 

So I feel the miners of my State, I believe of the whole country, have 
been very fine, loyal citizens and have contributed greatly to the devel- 
opment of our country, especially in Montana. 

I have had experience with them as coworkers and also have had 
experience as an employer, employing them in some operations in 
Montana. 

So I want to say that I have great respect for the miners. 

Senator Purrert. Are there any further questions, Senator 
Murray? 

Senator Murray. No. 

Senator Purtretn. Senator Goldwater? 

Senator Gotpwater. When Mr. Reuther and Mr. Carey were here, 
both from the CIO, they stated that the Mine, Mill and Smelter Work- 
ers Union was expelled by the CIO. 

Would you care to comment on the reasons? 

Mr. Cuiark. We feel that the reason we were expelled is because we 
would not agree with them politically. We would not tie ourselves 
to any political kite. We were an independent organization and ever 
since I have been in the organization, which has been quite a number 
of years, our organization has always believed in political independ- 
ence and has never tied itself to the coattails of any political party. 

Senator Gotpwartrer. Would you care to state particularly what 
caused that expulsion or political argument ? 

Mr. Crark. At that time we refused, of course, to go along with Mr. 
Truman’s philosophy and we did at that time support Mr. Wallace 
because Mr. Wallace then had come out with a platform of Mr. Roose- 
velt, one of the friends of labor, and we thought that by supporting 
him it might be the continuation of that particular platform. 

Senator Gotpwater. Thank you. 
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Mr. Travis, I would like to ask you a question or two regarding 9 (h) 

of the Taft-Hartley Act. 

When I introduced my bill { made an accompanying statement that 

it was quite obvious that the good that 9 (h) might have accomplished 
was already done, that there was still work to be done in this field. 

In listening to your discussion I am inclined to believe that you feel 
that membership in the Communist Party is the same as being a mem- 
ber of the Republican or Democratic Parties. Is that right? 

Mr. Travis. I do not know what you mean by your question, Sen- 
ator. But what I have said in my testimony is that our union does not 
feel that it has any prerogative to judge people on the basis of any 
political belief or membership in any political party. 

It is not a matter of concern to us. A union is not set up for the 
purpose of trying to define one’s political attitude or belief. It has a 
different purpose. 

To attempt to do that is divisive and does not lead to good labor 
relations or the conduct of labor affairs. 

That is what we have said. 

Therefore, I do not now have any judgment nor have I had, nor does 
our union make any judgment, whether membership in one political 
party is better or worse than membership in another. 

Senator Gotpwarter. You say “So a man’s policy , if he wanted it 
that way, was between him and the ballot box.” 

Now, from the whole tone of your testimony in this particular sec- 
tion on page 20, it appears to me, and I may be wrong, that you con- 
sider membership in the Communist Party as membership in a polit- 
ical party. Is that right? 

Mr. Travis. I would say that what I consider it is irrelevant, Sena- 
tor. I have stated clearly my position, that insofar as our policies of 
the union, established by the rank and file of the union, we are not 
concerned with what a man’s politics are or what he believes. 

Senator Gotpwarter. Then it would not be of any concern to you if 
a man who is a known Communist was elected to the head of any of 
your locals or ever to the executive position in the i eematioanta is 
that correct? 

Mr. Travis. In the first place, Senator, I would not elect him. It 
is the workers, the members of the union, that elect the officers. It 
might not or it might be a matter of concern to me. 

But the fact is in the manner of operation of our union it is the 
workers who select our leaders. 

To answer your question specifically: I would not express any con- 
cern over it because I abide by the mandate of the membership of the 
union who elect its officers. 

Senator Gotpwarer. I believe you are secretary and treasurer of 
the Mine, Mill, and Smelter Workers Union? 

Mr. Travis. That is right. 

Senator Gotpwarer. Would you condone a known Communist head- 
ing a local or being on your board with you? 

Mr. Travis. I would neither condone nor condemn, Senator. I 
would state that he, no matter what his political belief is, is elected 
and selected by the membership of the union. 

He, under our constitution, has the same privilege, the same right 
to serve, as any other member. . 
Senator Gotpwater. Let me ask you another question, then. 
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Do you feel that the ideology of the Communist Party is dangerous 
to the United States? 

Mr. Travis. I do not know whether any belief I have on that score 
is of relevance either. I simply do not care to express myself on it, 
Senator. 

I will say to express myself on that would be to depart from the 
position I have indicated here and the policy of our organization. 

Senator Gotpwater. To tell you why I am getting at this line: I 
have, as you have indicated, introduced a bill to take care of the situ- 
ation that unions find themselves in when they are controlled by Com- 
munists and under the Taft-Hartley Act they have to be recognized or 
are recognized, I should say, by the National Labor Relations Board. 

If you have a suggestion to make as a better way to handle this, 
the committee would be mighty happy to hear it. So I am asking you 
these questions because if you do not think that communism is dan- 
gerous to this country, that is, the doctrine of communism, then you 
evidently are happy to leave things as they would be if we did not 
have 9 (h), or even leave 9 (h) in. 

Mr. Trav 1s. I would say, Senator, there are adequate laws on the 
statute books of this country to protect the national welfare of the 
country and the interests of the country and to prevent the commis- 
sion of crime of any sort. 

Those laws apply to the members of unions as well as they do to 
other citizens. 

I say that those laws are adequate and that no legislation is needed 
directed toward any particular question of political belief or attitude, 
and that to attempt to enact such legislation is simply a means having 
the underlying purpose of weakening the unions themselves and not 
really to prevent any so-called Communist influence in the union. 

And it is sufficient evidence to us on that score that the corporations 
in this industry and in other industries are the strongest advocates of 
such legislation. 

Senator Gotpwater. Let me ask you another question. 

You do not care for this particular bill. If another bill could be 
devised that would accomplish the same thing, that would enable you 
as a leader in the labor movement to expel from membership a man 
who was found to be a Communist, would you be interested in that 
legislation ? 

Mr. Travis. I would be interested in it. I would be vitally opposed 
to it. 

Senator Gotpwater. You would be opposed to any legislation that 
would give unions the power to say to a local, as to a known Commu- 
nist, “You cannot have this man as president.” 

Mr. Travis. The constitution of our union which was enacted by 
the membership of the union and which could be amended only by the 
membership of the union in a referendum vote would, regardless of 
any opinion I might have, restrict me in that respect. 

The constitution prohibits discrimination in our organization for 
reasons of political belief. 

Senator Gotpwater. Would you, as a member of the union, vote 
for a man you knew to be a Communist for a responsible office or any 
office in the union? 

Mr. Travis. I would not allow that to be a factor in my considera- 
tion. I vote for people in my union when I cast a ballot who I feel 
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are doing a job for the membership in respect to the purposes for 
which our union is established and exists, that is, bettering their con- 
ditions, seeking wage gains, and improvement of their welfare gen- 
erally. 

Senator Gotpwarter. As an American, do you feel that all of this 
concern expressed in the Senate and in the House of the United States 
Congress and the evident concern of the people of the country over 
communism has any background? Is it warranted ¢ 

Mr. Travis. That is a “pretty ambiguous question, Senator. I do 
not know whether it is warranted or not. I think a great deal of it, 
certainly the hysteria, the witch hunting, the loyalty oaths, all the 
rest of it, is directed and stimulated by the desire to repress labor 
unions. 

Senator Gotpwarer. You would not have any objection to a known 
Communist serving in a position of responsibility in your union or 
any other unions? 

Mr. Travis. Senator, the Taft-Hartley Act has a section which is 
calied 9 (h) and in order to serve as an officer in a labor union and 
use the facilities of the National Labor Relations Board, the officers 
must sign that affidavit. 

The affidavit states that one is not a member or affiliated with an 
organization that advocates the overthrow of the Government by force 
and violence. 


The officers of our organization have signed that affidavit and I 
have over the course of several years. 

We use the facilities of the National Labor Relations Board. We 
are in compliance with the Taft-Hartley law in that respect. 

Now those affidavits speak for themselves. 

Senator Gotpwater. That, of course, is one of the evident weak- 
nesses in the 9 (h) section, that signing it does not indicate a whole 
Pe 


bane like to read you something and see what you have to 
gest in a case like this: 





ahaiis the interest of the international union is uppermost in my mind, I have 
been confronted with the problem of resigning from the Communist Party, of 
which I have been a member, in order to make it possible for me to sign the 
Taft-Hartley affidavit. I have decided with the utmost reluctance and with a 
great sense of indignation, to take such a step. My resignation has now taken 
place, and, as a result, I have signed the affidavit. 

This has not been an easy step for me to take. Membership in the Commu- 
nist Party has always meant to me, as a member and officer of the international 
union, that I could be a better trade unionist; it has meant to me a call to greater 


effort in behalf of the union as a solemn pledge to my fellow members that I 
would fight for their interest above all other interests. 

Now, what could you suggest in the way of legislation or addition 
to the Taft-Hartley law to ; protect the union if a union needs pro- 
tecting in a case like that? 

Mr. Travis. I do not think I would suggest anything. I do not 
think that union needs protection. I think it is getting along quite 
well. I think its record shows that it is. 

I think the members of the union have a right to elect me, or any- 
one else they choose as an officer of that union. I think that the state- 
ment there which you just read speaks for itself, as I said. 

Senator Gotpwarer. Of course, you know who made that state- 
ment ? 

Mr. Travis. I certainly do. 
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Senator Gotpwarer. I think that explains your lack of concern. 

Senator Purre... Senator Murray wants to know who made the 
statement. 

Senator Gotpwater. Mr. Travis. 

Senator Purreti. The witness before us now ? 

Senator GoLpwaTer. Yes. 

I hate to bring that out. 

Mr. Travis. I doubt that. 

Senator Gotpwarter. I really do. You might not believe it, but I 
do. 

I do not like to cause you any embarrassment on the witness stand. 

We have heard a lot of criticism about this bill that I have intro- 
duced. I am perfectly willing to listen to any kind of suggestion that 
will help it or correct inequities that are supposed to be in it, but I 
would like to call to your attention the fact that the Daily Worker, 
which I believe is a Communist organ in this country, is also against 
this bill. 

I introduce that as evidence. 

(The material referred to follows :) 


\[From the Daily Worker, New York, April 10, 1953] 
AFL SPOKESMAN WARNS OF Britt To Destroy UNIONS 


PHOENIX, Ariz., April 9.—Branding Arizona’s Senator Barry Goldwater and 
Representative John Rhodes as viciously antilabor, Glen Slaughter, research 
director of the A. F. of L. Labor’s League for Political Education, said in a 
speech before the State A. F. of L. here that the Goldwater-Rhodes bill can 
destroy unions. 

Goldwater, said Slaughter, has wasted no time in getting himself stamped as 
the most prolific fountain of antilabor legislation in years. 

“First he introduced a new eight-line amendment to short circuit the Taft- 
Hartley Act and permit State legislatures to outlaw completely the right to 
strike or picket for any purpose. He would have been more honest if he had just 
asked Congress to outlaw unions. 

“But that was only the beginning. Last week Goldwater introduced a massive 
27-page bill (S. 254) supposedly designed to curb Communist unions, 

“In practice it would give a fishing license to the McCarran Act control 
board to probe into the affairs of unions everywhere and decide which unions 
and employees it wishes to purge. It would order out of business any union 
that ever advocated anything the Communist Party advocated, including income 
taxes and public schools. 

“No bill in recent years has so closely resembled the thought control so char- 
acteristic of totalitarian regimes.” 

Senator Gotpwater. I want to hear from these unions that say 
this bill is thought controlling, and is wrong, what we can do about 
it. I want to know what we can do legislativewise to correct those 
things. 

Maybe you do not agree that communism is a danger in this country. 
If you do not, why we are just wasting our time arguing here. 

Mr. Travis. You know, Senator, I do not know whether I have 
the right to examine people’s motives any more than you have, or 
anyone else, but people do reach conclusions about these things, and 
a committee from our union went to see you to discuss your bill with 
you, along with other things. 

They were not surprised, Senator, to find that associated with you 
in that meeting was an attorney whom we have long identified with 
the Phelps Dodge Corp. 
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Now, we know that the Phelps Dodge Corp. is not interested in any 
legislation which is going to help our union or the labor mov ement. 

This goes to the whole question of whether people are really con- 
cerned about the welfare of the country and its defense and protection, 
and so forth, or whether there is some other question involved. 

Senator Gotpwarer. I can tell you that there are probably 7 or 
8 lawyers in Arizona who have been working on this bill for the last 
year or year and a half. The Phelps Dodge lawyers are among 
them. 

I make no bones about that. I personally feel that communism is 
a threat to our way of life. Iam concerned about it. 

Frankly, up to the time you started that moving picture in Silver 
City there was a great reluctance on my part to introduce this, to see 
if possibly this situation would not clear itself up. 

Mr. Travis. May I ask, Senator, how the movie influenced you? 

Senator Gotpwater. I have quite a bit of testimony here regarding 
that movie. I do not think we need to go into it now. It was in the 
hearings before the Committee on U n-American Activities of the 
House of Representatives, March 26, held in Los Angeles, Calif. 

Mr. Travis. I do not think that anyone who has testified before this 
committee or any other committee in respect to that movie knows what 
is in the movie, has read a copy of the script, or knows anything about 
it except what some reporter told them. I would like to invite the 
members of this committee to see the movie and judge for themselves. 

Senator Gotpwater. I am anxious to see it. 

I have one other thing here on this same subject. 

I have a clipping from a Phoenix paper. I do not know whether it 
is the Gazette or Republic. It states that Clinton Jenks was arrested 
by the FBI on April ?1—that is Tuesday of this week—charged by a 
Federal grand jury with swearing falsely he was not a Communist. 

Have you any suggestion as to how the Senate of the United States 
might write legislation, if you feel it is needed, to correct this? 

Mr. Travis. To correct what ? 

Senator Gotpwarter. To correct that type of situation. 

Mr. Travis. A man has been charged with violation of section 9 (h) 
of the Taft-Hartley; he has not been found guilty. 

I suggest he is entitled to at least a trial. 

Senator Gotpwarter. I agree with you. 

I think that is all I have to ask. 

You did not wish to leave the impression, I am sure, Mr. Travis, 
and maybe I misunderstood you, that this drive against communism 
is basically an antiunion drive? 

Mr. Travis. Yes, I did. I said much of it is hysteria, witch hunting. 

Senator Purrett. Do you think that these four cases, which have 
nothing to do with labor, and which you have incorporated in your 
statement, are antiunion ? 

You took the trouble to put them in your statement. I wondered if 
you thought that was antiunion, the case of the recent nomination of 
the Ambassador to Moscow, the case or Dean Carl Ackerman, the case 
of Charles Chaplin, and your use of the word “exile.” 

I might say for the record, since the gentleman is not a citizen of 
this country, “exile” means “forced or sometimes voluntary removal 
from one’s native country,” or it ¢: in mean “a person expelled or who 
separates himself from his country.” 
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Not only is it not his native country, but apparently it was not the 
country of his choice as to citizenship. 

But you have included those in your record. Do you think those are 
antiunion, sir? 

Mr. Travis. I think they go to the question of the Constitution, the 
Bill of Rights, democracy. 

Senator Purrenn. Do you think anything along these lines is an 
antiunion movement ? 

Mr. Travis. I think the unions are the outstanding or at least one 
of the outstanding bulwarks to preserve democracy. 

Senator Purrets. You have four examples. Do you think they are 
antiunion ¢ 

Mr. Travis. I told you what I thought of them, Senator. I think 
they are violations of the democratic precepts of this country. 

Senator Purrens.. I wondered, since you are testifying on the Taft- 
Hartley law, whether you thought they were part of this hearing 
or what your ideas were. 

Mr. Travis. I think they are manifestations of things that are hap- 
pening that prompts legislation like the Taft-Hartley law and the 
Goldwater bill. 

Senator Purrer.. Thank you. 

Are there further questions ? 

Senator Murray. I would like to ask another question. 

Mr. Travis, I have lived in Butte, Mont., most of my life. I have 
been there the last 53 years and I never knew any Communists in the 
labor movement there. There have been very bitter struggles at one 
time or another, but I never knew of anyone claiming to be a Com- 
munist. 

I would like to ask you if you do not think the best way to fight 
communism in this country is to make the American system work ‘for 
the welfare of all the people, and that would be the best way of elim- 
inating any threat of communism or any other ism. 

We have threats of fascism as well as communism. I would not 
like to see either one of them get a foothold in this country. 

Mr. Travis. I think that a contented people would not be lookin 
for anything different than they have, Senator. One of the jobs o of 
our organization is to try to improve conditions a little and to give 
them a little more security and welfare. 

At the same time, Senator, we feel it is not our business, it is not 
within our prerogative, we do not have the right, nor does anyone 
else have the right, even the United States Congress, to try to define 
and dictate what people believe. 

We feel the people should be judged on what they do. 

Senator Purrety. Since the question had to do with the threat of 
communism, and I am not asking you to, perhaps you might want to 
tell us, in view of Senator Murray’s question, whether or not you think 
communism is a threat. 

You are not asked to answer. I just thought perhaps you would 

vant to add to the answer you gave to Senator Murray. 

Mr. Travis. I think the United States is pretty strong, Senator. 
I think the people will keep it strong, I do not think the United 
States, if you are just asking for an opinion, is threatened from any- 
where. 
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Senator Purret.t. You apparently decided not to answer my ques- 
tion, and I do not blame you. I mean you have a perfect right not to. 

Are there any further questions? 

Senator Murray. I have no further questions. 

Senator Gotpwarer. No. 

Senator Purrett. We thank you for appearing here. Your testi- 
mony will be presented to the rest of the members who were not able 
to be here today. 

Mr. Travis. Thank you, Mr. Chairman. 

(The statement and summary of statement by the International 
Union of Mine, Mill, and Smelter Workers is as follows :) 


STATEMENT BY THE INTERNATIONAL UNION OF MINE, MILL, AND SMELTER WORKERS 
BEFORE THE COMMITTEE ON LABOR AND PUBLIC WELFARE OF THE UNITED STATES 
SENATE, WASHINGTON, D. C., PRESENTED BY JOHN CLARK, PRESIDENT, AND 
Maurice EB. TRAVIS, SECRETARY-TREASURER 


I. THE INTERNATIONAL UNION OF MINE, MILL, AND SMELTER WORKERS 


As the president of our international union—an office which I hold with great 
pride—lI feel that there are a few comments about the union which I should like 
to make to this committee at the outset. 

The first concerns the manner in which our union works. It is easily one of 
the most democratic unions on the North American Continent. Our annual 
convention, in which only elected rank-and-file delegates from local unions can 
vote, is the highest policymaking body in the union. I have had the honor and 
the privilege to preside over several of our union’s conventions, and let me say 
that they are models of democratic procedure. 

Anyone who has something to say in a Mine-Mill convention—and this holds 
true for any Mine-Mill conference or meeting—has his full opportunity to speak 
his mind. Nobody is booed; nobody is cut short. Every issue that comes before 
the convention is voted on by the full delegation to the convention. The ma- 
jority decision of the convention then becomes the policy of the union. 

One of the key features of our constitution—and this is as old as the union 
itself—is the guaranty against discrimination on grounds of race, color, creed, 
or political belief. In our union we never make judgments about a man on the 
basis of his skin color, the church he attends, his national origin, his political 
opinions. Such questions are never even raised. Our members judge each other, 
and judge their leaders, on the single basis of devotion to the cause of winning 
new gains for the union and its Members, and protecting the gains we have 
already won. 

There is no test of orthodoxy for membership in Mine-Mill. We certainly 
do not tolerate any political tests such as certain Members of Congress would 
like to impose on American trade unions. And when we have an election of local 
or international union officers, the members vote on the simple basis of who they 
think is the best man for the job. They decide for themselves which of the 
candidates will do the best job of carrying out the policies and program of the 
union, which ones will fight most militantly for the day-by-day needs of the 
membership. 

Our union officers are elected not at conventions but by secret referendum vote 
of the entire membership. All major decisions, including strike action, are 
reached by secret referendum vote of the entire membership. Long before the 
Taft-Hartley Act was passed, our union had a constitutional provision requiring 
presentation of a full report on the union’s finances to the entire membership at 
least once a year. In the Mine, Mill, and Smelter Workers Union, every man 
makes up his mind in his own way, every man has a right to express any opinion 
he likes on any subject, without fear of reprisal. The democracy guaranteed 
by our union’s constitution embodies the highest principles of the first amendment 
of the United States Constitution—freedom of speech and press, freedom of 
religion, freedom to petition for redress of grievances. 

The second comment I want to make concerns the strike issue. In the 60-year 
history of this union, there have been only two national strikes shutting down 
the whole industry. The first was in 1946 when we struck for a long overdue 
postwar wage increase, along with millions of other workers in steel, auto, rub- 
ber, oil, textile, and other industries. The second of these was a 10-day strike 
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in August 1951. In case this committee is not familiar with the record of the 
1951 copper strike, I would like to call its attention to the simple fact that the 
strike was called to uphold a settlement which had been proposed and 1ecom- 
mended by the Unived States Government, speaking through Mr. Cyrus Ching, 
Director of the Federal Mediation and Concil:ation Service. When a Taft-Hart- 
ley injunction was invoked against our union, our membership returned to work 
promptly. We are a strong union, and therefore a responsible, stable union. 

Fortune magazine, which speaks only for the biggest corporation executives, 
admitted that while there was overwhelming temptation to see ideology in the 
1951 strike, nevertheless the walkout was not political. The New York Herald 
Tribune, surely a conservative paper, commented editorially that our union is 
made up of a loyal body of workers which would not accept orders for a political 
stoppage. 

It may be news to most of you that our union was organized by a few men in 
jail in 1893, born in the struggle of miserably paid metal miners against a wage 
cut imposed by the big metal corporations. This union has known every con- 
ceivable kind of opposition and persecution. Employers’ thugs, labor spies, Pin- 
kerton detectives, stool pigeons, armed deputies, National Guard, State Militia, 
Federal troops—all have been used in attempts to destroy our union. 

The injunction and the press have been hand-maidens of the corporations in 
fighting us. Our members have been shot down in cold blood. Their houses have 
been burned. They have been starved and beaten. They have been kept in bull- 
pens—concentration camps is the modern term—for many months. They have 
been jailed on framed-up charges. Their children have been murdered. 

How did our union survive all this and grow until today it is recognized every- 
where as the union in the nonferrous metais industry? There are two answers 
to that question. 

First, we have survived because our union has remained profoundly faithful 
to its proud tradition of internal democracy. We cordially invite the members 
of this committee to study the constitution of the International Union of Mine, 
Mill, and Smelter Workers. It provides the most rigid guarantees to safeguard 
our union’s democracy. 

Our democracy, expressed through wide rank and file participation in all major 
policy decisions, through the use of referendum, initiative, and reeall, and through 
the broadest tolerance for differences of opinion, is unparalleled in the American 
labor movement. It is our most cherished asset. 

Because we have a democratic union, we have been able to preserve a genuine 
unity among our membership on all trade-union issues, despite wide differences of 
opinion on other issues. We have our disagreements, yes, but they are always 
resolved in traditionally democratic style—first discussion, then vote, and every- 
body abides by the rule of the majority. 

The second reason we have survived despite everything the employers have 
thrown against us, is that our union produces results. 

The underground copper miner was on strike against a cut in his $3.50 daily 
wage when our union was born. Today, he is earning $15.80 a day. This advance 
in wages, which has been accompanied by equally large gains in welfare and im- 
provements in working conditions, was not handed to us freely by the nonferrous 
employers. We had to reject every attempt to weaken or divide our union. 

During the 60 years of this union’s history, it has been affiliated to the Amer- 
ican Federation of Labor and to the Congress of Industrial Organizations, which 
it helped found. We were expelled from the CIO because we refused to tie our 
union to the tail of any political party’s kite, because we insisted on maintenance 
of our union’s traditional policy of independent political action. 

In the 2% years since we left the CIO, we have striven vigorously for the 
goal which we believe is closest to the heart of every American worker—genuine 
and complete unity of labor. 

We believe that the existence of our union in the nonferrous metals industry 
has contributed enormously to the fact that the industry is one of the most stable 
in the United States. Fair wages, guaranteed and underwritten by mine-mill 
contracts, assure the employers of this industry all the manpower they need to 
fulfill their production goals. Steadily advancing working conditions have helped 
to prevent miners and smeltermen from drifting into other industries, as they 
did before our union was born, and indeed during its infant years. We are 
proud of the discipline whereby our union has consistently honored its contracts. 
Because we have a genuine desire to continue and make permanent the sta- 
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bility which has marked this industry, our union has recently come forward with 
a program which we call “A World at Peace.” This program outlines a number 
of specific steps which we earnestly believe should be taken in order to assure 
the stability of the nonferrous metals industry, not only in the United States and 
Canada, but throughout the world. Our 48th convention held last September in 
New York City, unanimously adopted this program, and we will refer to it again 
in the next section of this testimony. 

We believe, however, that neither the nonferrous metals industry nor any other 
industry can remain stable when the trade unions in those industries are sub- 
jected to the kind of persecution which has become fashionable in recent years. 
This trend can be reversed only by the repeal of the Taft-Hartley Act. 

In the following testimony we will tell you why we seek the repeal of Taft- 
Hartley and why we want the original Wagner Act reinstated. But before we 
get to the specific legislative problems, we think we owe it to our members at 
least to tell you something about the very serious economic problems we now 
face in our industry, problems which already more serious than any since depres- 
sion days of the 1930's. 

We think that this committee should also be interested in these problems, 
It is true that these hearings are presently concerned with labor relations legis- 
lation, and not with substantive economic proposals. But we believe that this 
material is relevant because, after all, we are basically concerned with wages, 
profits, and production. If these problems are not fully understood, then even a 
Wagner Act will do us no good, because we can’t make agreements with corpora- 
tions if they are shut down. In addition, we are fearful that the Taft-Hartley 
Act will prove even more baneful in its effects if only 10 or 20 percent of our 
members are working. It will be hard enough to resist wage cuts without legis- 
lation loaded on the side of the employers. 


II. THE ECONOMIC SITUATION IN THE NON-FERROUS METALS INDUSTRY 


In the midst of a boom in the Nation’s economy brought on by the Korean 
war, thousands of our lead-zinc miners and smeltermen are unemployed—and 
the situation grows worse every day. 

The copper industry now enjoys its greatest price and profit boom in history, 
yet there is strong probability that copper, too, will soon be suffering from the 
same crisis that now exists in the lead-zinc industry. 

The brass industry today also basks in a temporary wartime prosperity, yet 
this same industry has laid off almost 10,000 workers in Connecticut alone in 
the last 54% years. The brass industry is now producing as much as ever, but 
as the result of vast additions in plant and equipment—financed in large part 
by our tax money—it is employing fewer workers. 

These are only some of the crucial bread-and-butter problems we face. 

There may be some who might regard these problems as far removed from the 
issues before this committee. But we believe that on careful examination, this 
committee will discover a very close relationship between the current picture, 
not only in our industry but in the Nation’s economy as a whole, and the pro- 
posals already advanced here to further restrict and shackle the functioning of 
labor unions. 

As an example of this relationship, we wish to call your attention to the fact 
that our union has been singled out for particularly sharp attack by repre- 
sentatives of the American Mining Congress. We see in this attack a close 
link, a cause-and-effect tie, with the extremely serious economic crisis in the 
lead-zine industry and to the threat of a similar crisis in the copper industry. 

Messrs. Kitchell and Kuzell of the Phelps Dodge Corp., in their apperance 
before this committee on behalf of the American Mining Congress, made 10 
proposals which, in essence, would guarantee to the big mining companies in 
this country complete domination of all labor relations in the industry—the 
kind of situation that they enjoyed before their workers were organized into 
our union. 

The nature of their proposals are consistent with the kind of labor relations 
that their company, Phelps-Dodge, practiced before we were able to reestablish 
bargaining relations with them under the old Wagner Act. Phelps-Dodge, prior 
to 1942, enjoyed the disgraceful distinction of being an outstanding violator 
of the Wagner Act. By 1942, the NLRB had issued more finding of unfair labor 
practices against Phelps-Dodge than any other of the 50 largest nonfinancial 
corporations in the United States—with the sole exception of the Ford Motor 
Co. 
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These Phelps-Dodge representatives have attempted to justify their proposals 
in terms of “freedom of the individual,” “threats to our national existence,” the 
“public interest” and similar high-sounding phrases which are liberally sprinkled 
throughout their testimony. Our long experience in dealing with these companies 
has taught us that these are not the standards customarily applied by them in 
dealing with representatives of their workers. 

Phelps-Dodge and the other large corporations which dominate our industry 
have an entirely different yardstick by which their attitude toward this union 
is determined—namely, what it has cost them in wage gains and other benefits 
which we have won for our members. That is the real basis of their complaint 
against us and on that score we can agree, they have a fairly substantial 
complaint. 

This point can be illustrated with a table taken from the U. 8S. News World 
Report of April 10, 1953 : 


Workers’ buying power: The outlook—Weekly take-home pay, adjusted for 
living-cost rise since June 1950 


| a a | 
| Buying | Buying Buying — 
Industry } ate power power ‘7ein 
: | yefore | i O54 950-54 
Korea | now in 195 
— . —___—_—_|——_ | 

Metal mining | $5! $66 | $73 $22 
Steel mills | 60 67 | 7 14 
Aircraft | 59 | 65 70 | 11 
Meat packing | 53 | 59 | 64 | 11 
Soft coal 63 | 67 | 73 | 10 
Oil refining. | 68 70 75 7 
Electrical machinery | 53 57 60 | 7 
Tires, tubes 66 67 | 72 6 
Railroads | 61 62 | 67 6 
Paper 54 55 59 5 
Furniture 48 49 52 | 4 
Telephones 49 49 53 4 
Autos 67 67 70 3 
Printing, publishing. -. 4 a 65 62 66 1 
Lumber inte * 5 48 51 0 


Note.—Estimated buying power for 1954 assumes 10-percent cut in income taxes, a 3-percent decline in 
living costs, and pay raises in 1953 half as large as in 1952, 


The table shows that workers’ buying power has increased more in metal 
mining than in any other major industry shown. We are sure that if the posi- 
tion of our industry on this table had been at the bottom of the list, or even 
midway on the list, this union would be more acceptable to Phelps-Dodge and 
the American Mining Congress. 

Our union represents the great majority of workers in the metal-mining 
industry and we can, therefore, take some pride in what we have been able 
to achieve for the workers in the industry. 

The tab.e, however, tells only a small part of the story and, taken alone, 
could be quite misleading as to the true economic situation of our members, 

The economic gains we have made during this period of the greatest prosperity 
in the history of this industry have still been insufficient to assure a decent 
standard of living or any significant advance in existing standards. 

What we have gained in increased money wages has been practically taken 
away from us through higher prices and higher taxes. The buying power of 
an hour’s wages is now only very slightly higher than it was before the Korean 
war started. 

The following table shows the changes in hourly earnings in the main sections 
of the non-ferrous-metals industry from the first 6 months of 1950 to the last 
6 months of 1952. ‘The first 6 months of 1950, immediately before the Korean 
war started, represented a period of relatively stable production. The last 6 
months of 1952 are after the most recent wage increase won by our union and 
are a period of the highest earnings made in this industry. 
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Buying power of an hour’s wages in nonferrous metals 




















Net spend-| Real spend- 
aa able earn- | able earn- 
ings ! ings ? 
Copper mining 
Average, first 6 months 1950 pa $1. 56 $1. 41 $1. 41 
Average, last 6 months 1952__ $1. 91 $1.63 $1. 44 
Percentage gain bet 22 16 2 
Lead-zine mining: 
Average, first 6 months 1950 . ; Ja $1. 54 $1. 40 $1. 40 
Average, last 6 months 1952 aie | $1.91 $1. 64 $1.45 
Percentage gain. ake 4 nis 5 gal 24 | 17 3 
Primary smelting and refining: 
Average, first 6 months 1950 ; ; $1. 49 | $1. 36 $1. 36 
Average, last 6 months 1952__ ide z $1.82 $1. 57 $1. 39 
Percentage gain. uhichisth i aadeninnienenicndad st . lait 22 15 2 


1 After payroll taxes; weighted figure for average family. 
2 In terms of average value of dollar for first 6 months of 1950. 


Source: Hourly earnings from Bureau of Labor Statistics. Net spendable earnings computed from 
tables prepared by Bureau of Labor Statistics. Real spendable earnings computed by use of Bureau of 
Labor Statistics Consumers Price Index. 


It is true that average hourly earnings over this period increased by from 
22 to 24 percent. But after taxes and higher prices, gains in actual buying power 
were reduced to a mere 2 or 3 percent. 

These figures, it should also be mentioned, reflect substantial amounts of over- 
time. This is one of the few industries in which the 48-hour week, particularly 
in the Rocky Mountain area, has been practically the standard workweek for 
most of the past 12 years. Were overtime premiums eliminated from these 
hourly figures the average gain in buying power would be even less than 2 
percent. 

The elimination of overtime work (and there is a real possibility that this 
may soon happen) will mean an immediate loss of up to $23 per week in take- 
home pay for many of our members. 

We believe the least our members have the right to expect of those corporations 
which have been enjoying such huge profits in recent years is a wage high enough 
to assure them a reasonably decent standard of living. This, we think, is not 
too much to ask for in return for the inhumanly long hours and arduous work 
that have made these profits possible. Yet this kind of decent standard of living 
is what workers in this industry have not been able to achieve despite excessive 
overtime that literally takes years from their lives. 

The Heller Committee for Research in Social Economics, University of Cali- 
fornia, has set up a budget designed to give a family of four a healthful and 
reasonably comfortable living. The budget is a minimum budget for health and 
decency. It allows for nothing but necessities. It does not, for example, make 
allowance for any savings to take care of emergencies. The Heller committee 
last priced this budget for San Francisco in September 1949 but for periods 
since then has made estimates based on changes in the Bureau of Labor Statistics 
Consumers Price Index. Figures recently issued by the committee show that in 
December 1952, a wage earner with three dependents would require annual 
earnings of $4,760.89. Assuming that there were no losses in earnings because 
of illness or other causes, and that the average worker in this industry works 
a full 52 weeks a year, he would have to average $91.55 per week in order to 
meet this standard. 

‘The following table shows how far short of this standard weekly wages were 
during the last half of 1952. 





Weekly earn- 








Heller ings last half : 
| budget re- | of 1952 (in- Rae. 
| quirement cluding 
overtime) 
ila ees i Liibeniah ; canes 
NE et daniel | $91. 55 $87.14 —$4. 41 
Lead-zine mining scnultnetbbinkbasnacsucahe EES. 91. 55 81. 04 —10. 51 


Primary smelting and refining io ara dhnlipdcnmtdlascein amiable kuaiwintatiia 91. 55 76. 02 —15. 8 


a 6 lahat 
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Without overtime, workers in this industry would be reduced to a virtual 
substandard level of living. If we eliminate average overtime pay in the main 
sections of the industry, we find that weekly earnings are from $21 to over $23 
short of what is needed to meet Heller budget standards. 


| Weekly 
| Heller | earnings 
budget | last half Differ- 
require- | of 1952 ence 
ment | (without 
| overtime)! 
| 
Copper mining. ........--.-.--- eee ae ucts: $91. 55 | $69.05 | —$22. 50 
Lead-zine mining o<an ie 91. 55 | 70. 60 —20. 95 
Primary smelting and refining . ong ‘ ond we 91. 55 | 68. 00 —23. 55 


| 


1 Overtime eliminated by use of Bureau of Labor Statistics formula for elimination of overtime payments 
from gross hourly earnings. (Monthly Labor Review, November 1942.) 

Workers’ earnings without overtime would still fall far short of even the 
Bureau of Labor Statistics city workers’ family budget, which is far less ade- 
quate than the Heller budget. The BLS budget purports to meet requirements 
of a minimum adequate standard. In many respects, especially with regard to 
foods, it is even lower than average consumption in the depression of the thirties, 
and considerably lower than actual per capita consumption in 1952. 

We think our members are entitled to far more than a minimum adequate 
standard of living and yet, if overtime were eliminated, they would still be 
unable to meet this inadequate standard. 


BLS city Weekly | 
workers earnings 
family last half | Differ- 
budget of 1952 ence 
require- (without | 
ment ! overtime) | 
Copper mining . viol $82. 31 $69. 05 —$13. 26 
Lead-zine mining | 82. 31 70. 60 —11.71 
Primary smelting and refining | 82. 31 68. 00 | —14.31 


1 National average computed by Bureau of National Affairs by adjusting for changes in BLS Consumers 
Price Index since October 1951, the last date for which the budget was priced by BLS. 

This, then, is what the total picture adds up to—the highest earnings yet made 
by workers in this industry have still been inadequate to maintain what we 
would consider an American standard of living. Were it not for the inhumanly 
long hours which they now work, they would be reduced to a bare subsistence 
level of living. 

Our members cannot help but compare their lot with that of the corporations 
for which they work. The major companies in this industry have enjoyed an 
almost uninterrupted increase in profits ever since the end of World War II toa 
peak in 1951 that surpassed anything ever before realized. Last year’s profits 
were slightly less than in 1951, but were still unusually high and far above prewar 
and World War II standards. 

Here’s what the profits figures look like for the five largest companies in the 
industry with which we deal: 


PROFITS BEFORE TAXES 


{In millions of dollars] 





| American | } 


| a Smelting | Anaconda | Kennecott —— 
; & Refining g 

Pre-war, 1939 2 $3.8 $16.4 $20. 2 $38. 4 $14.4 
World War II, 1943 3 e+ 20.2 38.4 4 
Korean war, 1951__- c 19.2 80. 5 99.5 174.4 >} 
Korean war, 1952__-__. 14.8 56.3 159. 7 66. 6 

mga Percent Percent Percent Percent Percent 
1939-51 __... , 405 391 241 354 .. 
1939-52. _._- = = 85 a8 
1943-51 eab«eu ‘ 292 267 50 93 175 


1943-52. .... ‘ 202 57 77 105 


44 
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PROFITS AFTER TAXES 
[In millions of dollars] 


) 


American | 


Ape ; ® | 3melting &| Anaconds | Kennecott ee 
Refining “6 
Pre-war, 1939 | $3.0 $13. 1 $20. 2 $35.4 $12.3 
Wo ld War, 1943 3.0 12.3 | 36.8 49.0 14.6 
Korean war, 1951 J 10.8 39.7 50. 2 91.3 45.4 
Korean war, 1952 ‘ 10.0 31.6 86. 1 37.3 
| | | 

Incre ‘ses | Percent | Percent Percent | Percent Precent 
1939-51 oe 260 203 148 | 158 269 
1939-52 now 233 | 141 |.. J | 143 203 
1913-51 ci 250 | 223 36 | 86 211 
niin | 76 155 


1943-52... ‘ 233 | 157 
| | 


The gain in profits over 1943 should be measured against the fact that World 
War II earnings up to that time represented a new high level for most of these 
companies, 

These same companies in recent months have boosted the price of domestic 
copper to a level of from 30 to 324% cents a pound from the former ceiling price 
of 24% cents. This will without question mean still greater profits for them— 
at least, for the immediate future. 

The corporations in this industry have fared extremely well—much better than 
most United States corporations and certainly far better in relative terms than 
have the workers in the industry. 

Nonferrous miners and smeltermen now face far more critical problems than 
those which confronted them during recent years. Thousands of them are now 
unemployed as the result of the shutdown of mines and curtailment of produc- 
tion in lead and zinc. The situation in lead and zine is daily growing worse, 
an! unless there is immediate action on measures which this union has urged 
upon Congress threatens to become a serious catastrophe. 

There are certain peculiarities in the lead-zine situation that warrant further 
explanation. The sharp decline in lead and zine prices has not been caused, at 
least, so far, by any lack of demand for these metals in the United States. ‘Che 
slump in lead and zine prices came about almost entirely because of the flood 
of imports into this country. Western Europe cannot absorb the nonferrous 
metals that she normally gets from Africa and Latin America, and so the metals 
are pouring into the United States. Thus, the deterioration in the world 
economic p.cture has already put many of our members out of work. 

The same situation that now exists in lead and zine threatens to spread to 
copper. Last year’s imports of copper were well over 600,000 tons—an unusually 
high figure. Right now, for the first time in many years, United States markets 
are receiving large tonnages of copper from Rhodesia, the Belgian Congo, and 
the Un‘on of South Africa. Will our markets be able to absorb all of that copper, 
plus the additional 290,000 tons that new Government-subsidized projects in the 
United States will soon be producing? 

All of these developments, it should be noted, are taking place even before the 
general decline in production that has been widely predicted for the United 
States. What will be the situation in our industry if, on top of these very serious 
problems which we now face, there is superimposed a general decline in indus- 
trial production? 

This general economic background colors and affects all considerations of future 
bargaining relationships in this industry. 

Our members now face the prospect of extended unemployment, reduced hours, 
and substantially lower earnings. They can rely only upon .such organized 
strength as they can muster through their union to shield them, in some measure, 
from the onslaught of these calamitous occurrences. 

We feel sure the corporations in this industry are also concerned about the 
economic trend, although we have no doubt as to their ability to survive. Out 
of the huge profits of recent years they have retained vast reserves more than 
sufficient to tide them over any lean years. With part of these reserves anl 
with generous support from our Government, they have acquired many new 
foreign properties, developed new domestic mines, and completely modernized 
their plant and equipment. In the event of curtailment, they can still produce 
profitably, even if at a reduced rate, by shifting production to their low-cost 
cheap foreign mines and most modern United States plants. 
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The worst that an economic slump would mean for them would be a squeeze 
on their lavish profit margins. In such an event they want to be freed from the 
restraints which a strong union imposes upon them. 

The kind of labor legislation which they want enacted is aimed at rendering 
this and other unions impotent. Their proposals also make more difficult any 
constructive efforts to solve jointly the very real and substantial problems waich 
the entire industry faces, 

This union has a vital concern in seeking a solution to many of these problems. 
For reasons that should be obvious, we are concerned with finding ways of assur- 
ing full production and full employment in this industry. 

Similarly, if the constantly expanding output which can be produced is to be 
absorbed, means must be found to assure ever broader markets for our metals. 

We have given much serious thought to these problems. Just yesterday some 
of my fellow officers appeared before a hearing in Denver of the House Small 
Business Committee to present our proposals for meeting the present crisis in 
lead and zinc. Without repeating what has already been said there, I can briefly 
state that we offered three main groups of proposals: (1) Measures to provide 
immediate relief for the industry; (2) measures to provide for the currently 
unemployed and for those still working in the industry; and (3) measures to 
expand present markets for lead and zinc. 

As one evidence of our concern with these problems, I should like to present 
as an exhibit for this committee’s consideration a comprehensive study entitled 
“A World at Peace,” prepared by our research department at the direction of 
the international officers. This study was presented to delegates at our last 
convention in New York City in September 1952 and they adopted it unanimously. 
It thoroughly depicts the forces at work which have since brought on the present 
crisis in lead and zine. It has served as a basis for many of the proposals which 
we are now advancing for relief of this situation. 

A constructive solution to the problems of this industry can only be realized 
within the framework of an established relationship in which both parties 
mutually recognize each other’s rights and obligations. Such a solution cannot 
be reached by the type of repressive legislation which the American Mining 
Congress and other employer representatives have urged before this committee. 

A ban on industrywide bargaining will not bring jobs to the unemployed in this 
industry nor assure a more reasonable approximation of an American standard 
of living for our members. 

A ban on union security will similarly not afford any additional protection to 
workers in this industry against the many economic hazards they now face. 

An easier resort to injunctions by employers will not produce more metals nor 
extend markets in which they can be absorbed. 

Restriction on the rights of unions to choose their officers and staff members 
will also not solve any of the pressing problems which our members and the entire 
industry face. 

All of these measures and others proposed by the American Mining Congress 
representatives are designed, of course, to enable the big corporations in this 
industry to dictate wages, conditions of work, and other matters of concern to 
the workers of the industry at the expense of these workers. 

We are, of course, opposed to all of these proposals. We are also opposed to 
many of the existing provisions of the Taft-Hartley Act and shall indicate why. 


Ill. REPEAL THE TAFT-HARTLEY LAW AND RESTORE THE WAGNER ACT 


The membership of our union is united in the conviction that the Taft-Hartley 
Act is a bad law. It is a bad law not only because it hurts American labor but 
because it hurts the American people as a whole. It was written scarcely 2 years 
after our country had come through the supreme test of war and after a period 
when labor had fully demonstrated its high sense of patriotism and its devotiun 
to democracy. Yet the ‘Taft-Hartley Act is punitive legislation. It was not 
written to correct any of the so-called excesses of the Wagner Act. It was 
written as an attempt to restore against labor some of the unequal balances th:it 
had existed prior to the enactment of the Wagner Act in 1935. 

Chief Justice Hughes, of the Supreme Court, in writing the majority opinion 
sustaining the constitutionality of the Wagner Act, said as follows: 

“Employees have as clear a right to organize and select their representatives 
for lawful purposes as the respondent has to organize its business and -select its 
own officers and agents. Discrimination and coercion to prevent the free exer- 
cise of the right of employees to self-organization and representation is a proper 
subject for condemnation by competent legislative authority. 
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“Long ago we stated the reason for labor organizations. We said that they 
were organized out of the necessities of the situation ; that a single employee was 
helpless in dealing with an employer; that he was dependent ordinarily on his 
daily wage for the maintenance of himself and family; that if the employer 
refused to pay him the wages that he thought fair, he was, nevertheless, unable 
to leave the employer and resist arbitrary and unfair treatment; that union was 
essential to give laburers opportunity to deal on an equality with their employer.” 
(N. L. R. B. v. Jones and Laughlin Steel Corp., 301 U. 8. 1, 33.) 

What the late Chief Justice said in 1937 holds true today. It is true that 
union membership has gained many millions since the Wagner Act became law, 
but corporations have also prospered. American business has increased its 
size and its profits substantially. The corporations are today in a stronger 
position than any time in our history. Their profits have been more than ade- 
quate. And, we wish to reiterate, the greater part of this growth and prosperity 
eame during years of the Wagner Act. Of course, the Wagner Act did not 
make big business bigger or more profitable. On the other hand, it obviously 
has not retarded American business. 

In the period of the Taft-Hartley Act, unions in the pursuit of their legitimate 
functions have been harassed by injunctions, once outlawed by the Norris-La- 
Guardia Act, have been charged with civil damage suits far exceeding their 
ability to pay or their aggregate wealth. At the same time the right of workers 
effectively to use their only weapons has been weakened by the limitations placed 
in the present act on picketing and strikes. 

Under Taft-Hartley, the rate of unionization has decidedly slackened. Anti- 
union employers can now go to the NLRB for a premature election to stop union- 
ization. They can, through individual nonunionized employees, harass unions 
by seeking decertification elections. 

As I stated above, we negotiated and bargained with employers in our industry 
for 4 decades before the enactment of the Wagner Act but we were in agreement 
with the setting up of orderly processes to establish methods of selecting bar- 
gaining representatives and accepted the spirit of the law. With the rest of or- 
ganized labor, our membership expanded its size and its influence in our in- 
dustry. But we did not do this at the expense of any segment of the American 
population. As our union grew in the Wagner Act days, it showed a correspond- 
ing ability to live up to and maintain its signed labor agreements. Onur entire 
industry has been stabilized. No employer in our industry has suffered, unless 
you consider the payment of a just day’s pay a disadvantage. 

We are not entranced by names. While we honor the late Senator Wagner, 
the name, the Wagner Act, is not the key to the life of the trade unions. What 
we object to in the Tiaft-Hartley Act is not the name. We object to the sub- 
stance. Its provisions set up a system of labor relations, not merely going back 
to the days prior to the Wagner Act, but more than that, attempting by legisla- 
tion to make the unfair and unequal advantage on the side of the employer even 
greater than before 1935. 

Asa trade union we, of course, stand for any legislation which would strengthen 
the rights of labor, even amendments to the present act. But it is our belief that 
true progress for America and equality in the field of labor relations can only 
be established by the repeal of the Taft-Hartley Act and the reenactment of the 
Wagner Act. 

IV. WE ARE AGAINST LABOR INJUNCTIONS 


Since the injunction provisions of Taft-Hartley are particularly repulsive to 
us and the entire labor movement, we want to say something on the subject. 

Sections 206 to 210 of the Taft-Hartley Act deal with the question of national- 
emergency disputes and provide for the 80-day cooling-off period and the setting 
up of fact-finding boards by the President. The President may invoke these 
sections if, in his opinion, a threatened work stoppage would imperil the national 
health or safety. 

We are against these provisions of the act. 

In the first place, this procedure is directed wholly against labor. Regardless 
of who may be at fault in the dispute, and what may be considered a just and 
fair settlement, it is labor which bears the brunt of the injunction. It is the 
working people who are cooled off, not management. It is labor which must 
wait an additional 3 months before a settlement can be made. 

In 1951, President Truman sought and obtained an injunction against the 
Mine, Mill, and Smelter Workers in our dispute with the employers in our 
industry. We would like to tell you something about that dispute. 
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Our contracts with the major nonferrous metal operators of the country 
expired on June 30, 1951. Under the provisions of the law, and we lived up to 
each phase of the law, we had served notice of termination of our contracts 
60 days prior to June 30, 1951. We had been bargaining with the companies, 
individually, during the 60-day period prior to the expiration of our contracts. 
On June 30 we had not yet arrived at an agreement. We continued negotiations, 
but by the last week of August, even though we had been in continuous negotia- 
tion almost 4 months, we had not been able to arrive at a settlement. 

During the last week in August Cyrus Ching, then Director of the Conciliation 
and Mediation Service, asked the bargaining committee of our union in the Ken- 
necott Copper Corp. to come to Washington with management. It was felt that 
if we were able to reach an agreement with Kennecott, the other employers would 
also reach an agreement with us. 

The bargaining committee sat in Mr. Ching’s office for an almost continuous 
48 hours. 

At the time we went into this session, we had brought our demands down to a 
conservative request for a package of 20 cents an hour and a pension program, 
which would have amounted to a total package of some 24% cents an hour. The 
company agreed in part to the pension plan, but would only offer slightly over 
14 cents an hour in direct wage benefits. At the end of this 48-hour session, Mr. 
Ching, in the form of a written proposal, asked the parties to compromise on 16 
cents an hour total benefits, excluding the pension plan, as a settlement. This 
meant, of course, that the union was asked to meet the company more than half- 
way. The union, in the interest of avoiding a strike, accepted the proposal. 

The company rejected Mr. Ching’s recommendation. It was the company, not 
the union, mind you, that called all bets off. 

Since the union had conducted a secret strike referendum, and that referendum 
had shown that the membership overwhelmingly supported the position of its 
leadership by better than 8 to 1, the union felt it had no alternative but to call a 
strike. 

At that time, the Wage Stabilization Board was in existence, so the President 
referred the dispute to the Board. Our union, fully supported by its membership, 
and feeling that the matter could be settled more quickly and fairly by direct 
negotiation between the parties, rejected the Board’s intervention, especially in 
the light of our acceptance and the company’s rejection of the Ching proposal. 

The injunction aginst our union and its membership was then secured. We 
respected the law and our membership to a man returned to work, upon our 
direct instructions. As the President sought the injunction under Taft-Hartley, 
and the referral to the Wage Stabilization Board of our case was made, we sought 
and continued direct negotiations with the companies. 

As a result, even before the factfinding board under Taft-Hartley could com- 
plete its report and recommendations to the President, we had reached an agree- 
ment with the Kennecott Copper Corp., providing for slightly less than 16 cents, 
as Mr. Ching had suggested.* Within a matter of weeks, we reached agreement 
with the other nonferrous metal producers. 

When the President of the United States referred our dispute to the Wage 
Stabilization Board, and we rejected it, we had asked, instead, that the Govern- 
ment take over production of nonferrous metals, so that neither side would gain 
advantage and that there could be a continued flow of the vitally needed copper, 
lead, and zinc. We got the injunction instead. The entire strike lasted only 10 
days. While we regret, of course, this 10-day halt in production, especially since 
our union and the companies finally did settle at about the figure suggested by Mr. 
Ching, we feel that, had the companies not settled on the basis of the Ching pro- 
posal, more copper production would have been lost during the 80-day injunction 
period, due to the resentment of our membership at being forced back to work by 
law, than was lost in the entire time of the strike. 

Our membership felt, and rightly so, that despite the facts of the case, the 
brunt of the injunctive process was directed against labor and not against 
management. 

Incidentally, | might state at this point that, despite other stories and un- 
founded insinuations, this is the only strike our union engaged in on a national 
basis from 1946 up to the present moment. 

I might also add that during the same period copper production rose substan- 
tially from roughly 730,000 short tons in 1949 to over 923,000 short tons by the 
end of 1952. 


1In actual practice, our settlement did amount to 16 cents since labor classifications and 
grading were involved 
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Prior to the enactment of the Norris-LaGuardia Anti-Injunction Act in 1982, 
our union had many times felt the whiplash of the injunction, handed down on 
no evidence or on affidavits. We believed that with the enactment of the Norris- 
LaGuardia Act, the injunction as a weapon of antiunion employers against labor 
was dead. 

Instead, the Taft-Hartley Act has revived this antilabor weapon. 

Injunctions can never bring peace, nor the goodwill of working men and women, 
to the field of labor relations. Injunctions can only cause resentment. 

The injunction today, as in the past, is a sore spot to labor. We ask that these 
provisions be removed from the act. 


Vv. WE ARE AGAINST THE PROPOSED BAN ON INDUSTRYWIDE BARGAINING AND STRIKES 


I should like to say a few words about the proposed legislation on this subject. 

We are against this type of legislation, as restricting labor's rights. More 
than that, we feel it is unworkable. Our union still does not have industrywide 
bargaining; despite that, our membership has done exceedingly well. But this 
is not the point. We have found, over our years of collective bargaining, that 
whenever one major producer in the nonferrous metal industries settled with us, 
it was impossible, in the main, to get more from another operator. And, of course, 
our membership would not stand for a lesser settlement in one of our other 
companywide negotiations. 

As a matter of fact, we are sure that the employers with whom we deal would 
look at us askance if we made a settlement with one employer that was less than 
the amount of settlement made with the first employer with whom we settled. We 
are sure that at the negotiations the following year, if we asked for more money 
from the employer who paid more, the first thing thrown at us would be our 
cheaper settlement with another company. 

We do not interfere with competition, but we do not believe that competitive 
advantage should be had by one employer through paying lower wages. The fact 
of the matter is, whether we like it or not, that the practical application of col- 
lective bargaining in the major industries of this country does result in industry- 
wide bargaining. This is true, whether or not the union actually meets with all 
companies in its industry at one time or whether it meets on a separate basis. 
Labor is not alone responsible for this. Management accept and even indirectly 
endorses this program as well. It is a realistic approach to collective bargaining, 
where huge corporations exist. 

May I add that it is indeed amusing to see the industrywide association, 
the American Mining Congress, which has for half a century represented, in its 
own words, “the great bulk of the output of the mineral resources industries,” 
come before your committee and recommend in all seriousness that it opposes 
bargaining by unions on an industrywide basis. 

It is merely standing words upside down to treat unions as monopolies. We 
cannot see how working men and women, joining together for the purpose of 
collective bargaining and improving their social and economic status, can be 
put under the head of “monopoly.” Corporations which engage in monopolistic 
practices do so to restrict competition, to set prices, and generally to purvey 
inferior products, in order to make more than a normal and reasonable profit. 
By no stretch of the imagination can such practices be attributed to labor. 


VI. WE ARE FOR FREE CHOICE OF UNIONS AND OF UNION LEADERSHIP} WE ARE 
AGAINST THE NON-COMMUNIST AFFIDAVIT PROVISION AND THE GOLDWATER BILL, 8. 
1254 


The basic principle embodied in the Wagner Act, still embodied in Taft-Hartley 
for that matter, is the basic principle of modern labor relations in America— 
the free choice by labor of its representatives for the purpose of collective bar- 
gaining with employers. The corollary of the proposition that workers are free 
to choose their unions is that unions are free to choose their leaders. Without 
one, you cannot have the other. 

The Phelps-Dodge officials who came before you on behalf of the American 
Mining Congress to endorse the Goldwater bill seek to deny their employees 
the right to select their own unions as well as their own leaders. In other 
words these employers now seek to impose by legislation their ideas as to how 
employees should exercise their right of self-organization. This attitude in the 
field of labor relations is really part of a development which affects all of Ameri- 
ean life. 
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Free choice of leaders and management by Americans in any field—in political 
life, in social life, in fraternal activities, in corporations, in other economic or- 
ganizations, in trade unions and in all other types of voluntary associations— 
is a keystone of our democratic way of life. The basic guaranties of the first 
amendment, freedom of thought and expression in all its manifestations, become 
worthless if men are compelled by law to choose or not to choose those in whom 
they will repose the confidence of leadership. 

The extent to which this principle has been undermined by so-called “loyalty” 
laws and procedures in one form or another is alarming. One great part of our 
population is apparently engaged in investigating or questioning the loyalty of the 
rest. It has been estimated that at least 10 million Americans are now di- 
rectly affected by loyalty procedures. This includes millions of government 
workers, teachers, and scientists on the Federal, State, and local levels; millions 
of aliens; millions of defense workers. Entertainers on the stage, movies, and 
television; writers, painters, and artists; tenants in federally financed housing; 
all of these, and millions more, are affected in their livelihoods, their good names, 
their professions, social life, and personal comfort, their peace of mind and their 
confidence in their fellows. If to the 10 million, we add families, friends, and 
others drawn into the maelstrom of inquisition and recrimination, it is safe to 
say that at least that many more are directly or indirectly affected. 

The effects of this development are demonstrated every day in the week. To 
take four recent examples, almost at random. The President nominates an 
Ambassador to Moscow. Here, if anywhere in our political life, it is recognized 
that this is a personal choice, requiring acceptance except upon the clearest 
proof that the nominee is corrupt or plainly unfit. But in the resulting hubbub, 
reflections were cast not only on the loyalty or security character of the nominee 
but at least indirectly on the Secretary of State and even on the President. 

It is generally agreed that Charlie Chaplin is the greatest entertainer of 
modern times. After 40 years of artistic activity in this country, he has now 
been exiled. And on what basis? We still don’t know, except that he may 
hold or may have held subversive opinions. 

The third example though superficially amusing, is in a sense even more tragic. 
The Wall Street Journal of last Friday tells us, on page 1, that: “The man who 
delivers eggs to the Eisenhowers had to be cleared by the FBI.” 

It is small wonder that we are a nation disunited, that neighbor is suspicious 
of neighbor, that you're not sure when you tune in for your favorite program 
on today’s television, you will find last week’s star in the cast. Someone, some- 
where, may have said yesterday that he is subversive; today, he is off the air. 

Dean Carl W. Ackerman of the Columbia University School of Journalism, 
the leading such school in the country, was a prominent supporter of General 
Eisenhower last November. But the other day he announced, according to the 
New York Times, that he has stopped cooperating with “Federal, State, and 
police agencies investigating his students.” Dean Ackerman said he feared 
American journalism was reaching the end of the era of “drastic independence,” 
a phrase coined by Joseph Pulitzer. To quote further from the Times: 

“Students who anticipate careers related to public affairs, on newspapers, or 
in government, industry or education, he went on, can no longer look forward to 
being ‘drasticaily independent’ because ‘the freedom of individual independent 
expression of opinion on controversial subjects may be damaging and possibly 
dangerous to the individual’s desire and necessity of earning a living.’ 

“*Today,’ he added, ‘the vast majority of teachers in all fields of instruction 
have learned that promotion and security depend upon conformity to the pre- 
vailing community or national concept of devotion to the public welfare.’ 

“*There are not many classrooms in the country today where students are 
advised to be drastically independent.’ 

‘Dean Ackerman said his office was visited by agents of several Government 
departments every week. 

“*Students know that Federal agencies investigate their academic records,’ 
he went on. ‘The appearance of an agent at a newspaper office or elsewhere 
where the student may have been temporarily employed raises a signal of sus- 
picion. The fact that registers is that X is being investigated’ ” 

The integrity of our most important diplomatic representative is undermined ; 
the greatest comedian in modern times is exiled from our shores; the man who 
delivers eggs to the Eisenhowers is investigated; and a conservative newspaper 
man and college administrator in despair, declares that careers not yet begun 
are being ruined and the independence of a free press is being destroyed. 
Section 9 (h) is one aspect of this development. 
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Since some rationalization is always provided for each of these encroachments 
on our liberty, the rationalization in the case of section 9 (h) is that so-called 
political strikes have taken place and that the only way to prevent them is to 
force members of the Communist Party out of trade union leadership. Based on 
this completely unfounded premise that political strikes are a menace to the 
country, this provision for the first time in American history attempts to dictate 
to millions of Americans, as if they were benighted and disloyal wards of 
Congress, whom they may select as the leaders of the unions they have volun- 
tarily joined. 

To us in the Mine, Mill, and Smelter Workers, two things are too clear for 
argument. The first is that political strikes have never been a serious problem 
in this country, but if they should be, then they should be dealth with on their 
merits and not in a way that throws out with the bath the most precious child 
of our democracy, free choice by free men. The second is that we in the Mine, 
Mill, and Smelter Workers, as we have said, do not engage in political strikes, 
that we strike only as a last resort, that only our membership can call strikes, 
and that anyone who thinks that any strike of ours has concerned anything but 
wages, hours, and working conditions, is either a fool or a demagogue. 

Until recent years, it was one of our proudest boasts as Americans that we 
judged men by what they do, not by what they are or are supposed to be. We 
judged a man on the basis of his competency and accomplishments. We did not 
ask him to declare his politics any more than we demanded he declare his religion. 
A man’s religion, if he wanted it that way, was between him and his God. This is 
what the constitutional protection of religious freedom means. So a man's 
politics, if he wanted it that way, was between him and the ballot box. This is 
what the secret ballot means. 

An certainly a man’s thoughts were between him and his conscience. This is 
what the first amendment means. 

It was therefore difficult to believe that Congress could ever require a man 
to swear to his beliefs, as section 9 (h) does, before he could act as a union 
officer or be selected by the rank and file as a union officer. 

Section 9 (h) is inconsistent with democracy, so inconsistent that it is fatal to 
to the future of American freedom. It is because we in Mine, Mill believe this 
so strongly that during our entire existence of 60 years we have provided in our 
constitution against discrimination because of race, creed, color, or political 
beliefs. 

This is not merely a question of the civil liberties of the officers and the 
members, important as that of course is. Section 9 (h) is much more than that. 
Section 9 (h) is part of the basic philosophy of Taft-Hartley. It is part of the 
philosophy which restricts our internal functioning and our freedom of collec- 
tive bargaining. It is therefore consistent that a statute which places unneces- 
sary restrictions on union security, on the checkoff and on the union and closed 
shops, should also restrict the freedom of the membership to choose their own 
leaders. It is therefore consistent that a statute which places serious restric- 
tions on pensions and welfare funds should also restrict the freedom of the 
membership to choose their own leaders. It is therefore consistent that a 
statute which reintroduces the labor injunction should also restrict the freedom 
of the membership to choose their own leaders. 

In other words, the non-Communist affidavit provision does not stand by itself, 
it is not a side issue, it is not intended to protect the rank and file. It is an 
integral part of the design of Taft-Hartley to weaken and destroy the American 
labor movement. 

Any concept so at war with our legal and democratic traditions as section 
9 (h) was certain to breed further contempt for, and disregard of, traditional 
legal and governmental procedures. Of this, we have only very recently been 
given dramatic proof. Certain trade-union officers who had filed the affidavits 
were called before a congressional committee. Since they had already complied 
with the law, they properly invoked their constitutional rights in refusing to 
reaffirm their affidavits before the committee. Without the slightest legal proof, 
a hue and cry was thereupon raised that their affidavits were false. 

In the case of some of these officers, they were then called before a Federal 
grand jury sitting in New York. There they took the same position—they 
refused to cooperate in entrapping themselves, they refused to consent that 
section 9 (h) could be amended at will by the requirement that affidavits 
already filed be reaffirmed time after time after time. Thereupon, in reckless 
disregard of statute and of sacred and time-honored grand-jury procedures, 
these men were denounced in a so-called presentment and by leaks to the 
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press. In addition, the so-called presentment demanded that NLRB take steps 
to declare the unions in question out of compliance. 

The third step in this disgraceful chapter in governmental procedures was 
then an order by the NLRB that these trade-union officers reaffirm their afli- 
davits and answer several other impertinent questions upon pain of being 
declared out of compliance. 

It took a fourth and then a fifth and final step to reestablish some semblance 
of decency and to restore the application of accepted canons of law. In January, 
District Judge Letts in this city held that the NLRB had no further authority 
in the field once the original affidavits had been filed, and he therefore ruled that 
its order was illegal. And then, only last week, District Judge Weinfeld in 
New York ordered that the so-called presentment of the grand jury be expunged 
from the record of that court. Judge Weinfeld’s lengthy and forthright opinion 
is a breath of fresh air in this welter of lawlessness, so we regret that space 
permits us to quote only his summary : 

“In sum, constitutional considerations, the Federal Rules of Criminal Proce 
dure, persuasive State authority, public and private interest, lead me to hold, 
as I do, that the issuance of the report in question was (1) beyond the power 
of the grand jury and (2) was in violation of the secrecy requirement, Accord 
ingly, it should be expunged.” 

Why do we take time to relate these events? We do so because this chapter 
more than anything else which has happened since section 9 (h) became law 
in 1947 exposes the danger to the liberty of free Americans which inheres in 
the affidavit requirement. Once the fabric of traditional legal procedure is torn— 
once you seek to punish men for what they are or for what they believe—once you 
do that, then you may be sure that you invite lawlessness upon lawlessness. 

The danger is not merely that this or that man may be entrapped into perjury 
or contempt, serious though that is. The danger is that the labor movement 
itself will be weakened. In the same way as our political democracy would 
become lifeless with a wholesale restriction on the ballot, as it has in the poll- 
tax States, so our trade-union movement will be rendered impotent by restrictions 
on the free choice of its leaders. 

Any doubt as to the real intent of section 9 (h) has now been removed by 
the bills recently introduced which seek to carry the philosophy of the affidavit 
provision to the next logical stage. While section 9 (h) tells union members 
whom they may or may not elect, the Goldwater bill now seeks to tell them what 
to think and what not to think. (Other bills by Senator McCarran and Senator 
Butler bear the same objective.) 

Of course, this intention will be disclaimed. But to us it is plain. Once you 
say, as does the Goldwater bill, that a union may be put out of business for ad- 
vocating or supporting certain positions, you are telling us what to think, no 
matter how you wrap it in hysterical language. 

What does such a bill reveal about the affidavit provision itself? Isn’t it true 
that the affidavit provision is not really concerned with a relative handful of 
individuals who happen to be union officers? Isn’t it true that because the rank 
and file understand this, and because they know it is the life of the unions 
which is at stake, that they have fought to preserve their unions despite section 
9 (h)? And isn’t it true that because this is so, the Goldwater bill now seeks 
to proceed to the next stage—the dictation of union thinking, policies, and pro- 
gram. 

It is of course no accident that the very first witness before this committee, 
a witness who appeared on behalf of the employers in our industry, joined en- 
thusiastic approval of the Goldwater bill with his equally vehement insistence 
that Taft-Hartley be further amended to deprive the unions of the few rights 
they still have. It is also no accident that the Phelps Dodge Corp., with a long 
record of antiunionism extending into the Wagner Act period, the same Phelps 
Dodge Corp. which was revealed only recently by another committee of the Senate 
to have maintained the notorious and murderous Anastasias on its payroll, it is 
no accident that it is this corporation which takes the lead in demanding the en- 
actment of the Goldwater bill on top of other union-busting amendments to Taft- 
Hartley. 

Our members will not be taken in this easily. They know that Phelps Dodge 
didn’t send its spokesmen to Washington to arrange for wage increases for our 
members, to support legislation to protect jobs in the industry, to make proposals 
to strengthen the Mine, Mill, and Smelter Workers. No, our members are not that 
foolish. They know that the enthusiasm of Phelps Dodge for the Goldwater bill 
is the same enthusiasm with which Phelps Dodge would greet the destruction 
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of the Mine, Mill, and Smelter Workers or any other union which tries to do a job 
for its members. What lends peculiar irony to the testimony of Phelps Dodge 
before this committee, we are sure you'll be interested to hear, is that in its 1952 
report to its stockholders, Phelps Dodge stated that: “Relations with employees 
continued to be satisfactory.” 

Only last Sunday, John B. Oakes of the New York Times editorial board 
made a comment in a book review which sums up the case against this type of 
legislation, in a nutshell: 

“If to avoid being accused of communism, Americans have always to advo- 
cate a policy automatically opposed to that of the Communists, then we have 
lost all control over our own destiny as well as our own freedom.” 

One final word on this subject, lest we be misunderstood. Union members 
have at least as much intelligence in choosing their leaders as corporate stock- 
holders have in choosing their boards of directors. We are also sure that the 
millions of union members are as honest, respectable, and law abiding as the 
millions of corporate stockholders. Union members do not, any more than do 
stockholders, select criminals to manage their affairs. Union members do not, 
any more than do stockholders, select managers for themselves who engage in 
force and violence. Union members do not, any more than do stockholders, 
select leaders who do not serve their best interests. Union members should 
therefore be as free to select their own leaders as stockholders are to select 
corporate managers. They will continue to select them in the future as in the 
past on the basis of competency, honesty, and accomplishment. And if occa- 
sionally a union leader does commit a crime, as a corporate president occa- 
sionally does, it is the business of the conventional criminal law and not of a 
labor relations or a corporation law to deal with it—whether the crime be mur- 
der, embezzlement, or force and violence. The members or the stockholders, 
as the case may be, will do the rest. 


VII. SOME FURTHER COMMENTS ON THE TESTIMONY OF THE AMERICAN MINING 
CONGRESS 


In their testimony before your committee, Messrs. Kitchel and Kuz:ll, on 
behalf of the American Mining Congress, made 10 proposals, contained in 68 
printed pages, together with 2 appendices. As we indicated in section II of 
this testimony, the essence of these proposals is very simple—return labor 
relations to the law of the jungle. 

The American Mining Congress makes use of all the timeworn and false in- 
sinuations about unions—prohibit compulsory unionism and labor monopolies 
prevent industrial sabotage, union encroachment, terroristic devices in labor dis- 
putes, restore stability, ete. These propositions are even illustrated with pic- 
tures. But it is noteworthy that when they choose their factual illustrations 
for their spurious arguments, they choose them not from the bulk of the history 
of the industry in its relations with our union, but from two quite small and 
isolated, nontypical cases: the strike against the potash companies in Carlsbad, 
N. Mex., in 1950 and the Empire Zinc strike in 1950-52. Mr. Kuzell is 
general manager of Phelps Dodge; it is significant that he does not select from 
his own experience with our union or that of the other big companies in our 
basic jurisdiction. Its this because he is on record as having stated as we have 
already noted, that his own employee relations are satisfactory. 

We would be more than delighted to explore in detail the two situations which 
these gentlemen have portrayed for you—from their side. But time does not 
permit giving your committee the full story of both these cases. We may point 
out, however, that our union requested a subcommittee of the labor manage- 
ment committee of the Senate to send its investigators into the Empire Zinc 
strike while it was still going on to determine the facts in an impartial way. 
We had nothing to hide; quite the contrary. 

The American Mining Congress has presented just one side of the story, and 
it chooses the facts to fit its colored presentation. Take for example, their 
statement that a trial examiner found the union guilty of unfair labor practices 
during the strike. But they failed to tell you that a trial examiner also found 
the employer guilty of unfair labor practices. But what makes this omission so 
significant is that the trial examiner found that the company’s refusal to 
bargain in good faith had caused the strike. In other words, the company, 
not the union, was responsible for the strike in the first place, and after all, 
that’s the key issue. 
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In addition, and perhaps even more significant, is the fact that Empire 
Zinc’s refusal to bargain in good faith related to two questions—portal pay 
and holiday pay—on which the company had refused for years to meet the 
standards of every other employer in the area. The failure of the industry 
spokesmen to mention this is a crass and typical omission. 

Similarly, they cite in an appendix an article reprinted from the Engineering 
and Mining Journal entitled, “The Carlsbad Strike: How a Mine, Mill Local 
’aid Heavily for Its Leaders’ Mistakes.” It would be indeed an event through- 
out the mining industry if this organ of the employers should ever find anything 
to commend in the activities of our union. We might point out that it is the 
membership of our union, not the subsidized organs of the industry, which 
determines whether our leaders make mistakes. Judge for yourself. Despite the 
fulminations of the industry, the union membership in Carlsbad has stood firmly 
with the union. On petition of the companies, the NLRB held elections among 
the employees after the strike. Our union won those elections; it has the full 
confidence of the employees who are, after all, the best judge of their own 
interests. 

As a matter of fact, the nature of this case illustrates perfectly the essence 
of the industry’s complaint and its recommendations to this committee. The 
mining industry wants complete control over its employees, complete domina- 
tion over their lives, their thinking, their working conditions, hours, and wages 
without any collective bargaining, without any democratic exercise of rights by 
employees—just as in the 1880’s and 1890’s. The sole intent of their proposals 
is to destroy the right of free workers freely to choose their own representatives, 
to build strong unions, and to engage in any activities that might threaten the 
position of the employers. 

As for the charges of terrorism, the American mining industry should be the 
last in the world to use such a word when you consider its history. 

Perhaps most revealing of all is the AMC proposal to abolish the Department 
of Labor. This small Department, with not a hundredth of the appropriation 
which goes every year into the coffers of the mining companies in royalties, 
in rich Government contracts, and tax rebates, is the only Government Depart- 
ment that impartially prepares material for use by unions. 

It is interesting that the American Mining Congress wants to take away even 
this last vestige of a Department which, to some extent at least, has had the 
interest of workers at heart. 


SUMMARY 
STATEMENT BY JOHN CLARK, PRESIDENT 
I. THE INTERNATIONAL UNION OF MINE, MILL, AND SMELTER WORKERS 


The International Union of Mine, Mill, and Smelter Workers is 60 years old 
this year. It is one of the most democratic unions in America, whose annual 
convention is the highest policymaking body in the union. Only elected rank 
and file delegates from local unions can vote at these conventions where ma- 
jority decisions voted on by the full delegation become union policy. 

As old as the union itself is a key feature of our constitution which permits 
no test of orthodoxy for membership in mine-mill. Our constitution guaran- 
tees against discrimination on grounds of race, color, creed, or political belief. 

Our union’s officers are elected by secret ballot referendum vote of the en- 
tire membership. All major decisions, including strike action, are reached by 
secret referendum vote of the entire membership. 

In the 60-year history of this union there have been only 2 national strikes 
shutting down the whole industry. The first was in 1946 when our union 
struck for postwar wage increases along with steel, auto, rubber, oil and other 
unions in other industries. The second was a 10-day copper strike in 1951 to 
uphold a settlement proposed by the United States Government through Cyrus 
Ching, Director of the Federal Mediation and Conciliation Service. 

Born in a jail in 1898 during the struggle of metal miners against a wage 
cut, our union has survived every conceivable opposition and persecution by 
the metal corporations to become the recognized union in the non-ferrous metals 
industry. This has been due to our proud tradition of internal democracy and 
a genuine unity of our membership on trade union issues despite differences of 
opinion on other issues. The second reason we have survived and achieved 
our position as the union in the industry is the fact that our union produces 
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results for the membership in wages, fringes, and working conditions. The 
record on these is our best testimony. 

BaseG also on the record is our belief that the existence of our union in the 
non-ferrdus-metals industry has contributed enormously to the fact that the 
industry is one of the most stable in the United States. To continue and make 
permanent this stability, our union has recently come forward with a pro- 
gram called, A World at Peace, specifying steps which we believe would 
assure the stability of the industry not only in this country and Canada but 
throughout the world. 

We further believe, however, that neither the non-ferrous-metals industry 
nor any other industry can remain stable when the trade unions are subjected to 
the kind of persecution which has become fashionable in recent years. This 
trend can be reversed only by repeal of the Taft-Hartley Act. 

My following testimony outlines why we seek repeal of Taft-Hartley and 
reinstatement of the Wagner Act. But before discussing specific legislative 
problems, we think we owe it to our members to describe the serious economic 
problems we now face in our industry as they are basically concerned with 
wages, profits, and production, and labor-relations legislation. With the eco- 
nomic crisis in our industry as it is, it will be hard enough for our membership 
to resist wage cuts without legislation loaded on the side of the employers. 


II, THE ECONOMIC SITUATION IN THE NON-FERROUS-METALS INDUSTRY 


Today, thousands of our lead-zinc miners and smeltermen are unemployed, 
with the situation growing worse every day. Though the copper industry now 
enjoys its greatest price and profit boom in history, the strong probability is 
that copper, too, will soon be suffering from the same crisis. In the brass 
industry, production is as great as ever and the industry enjoys temporary 
wartime prosperity—but with fewer workers. Almost 10,000 workers in 
Connecticut alone have lost their jobs in the last 5% years. These are only 
some of the crucial problems we face. 

There is a very close relationship between the current picture, not only in our 
industry but in the Nation’s economy as a whole, and the proposals already 
advanced here to further restrict and shackle the functioning of labor unions. 
We see in the attack of the American Mining Congress on our union, for instance, 
‘a close link, a cause-and-effect tie, with the serious economic crisis in the lead-zinc 
industry and to the threat of similar crisis in the copper industry. The real 
basis for the complaint against our union of the Phelps-Dodge Corp. in its testi- 
mony on behalf of the American Mining Congress is determined by what it has 
cost them in wage gains and other benefits which our union has won for our 
members. 

The record shows that the buying power of workers in metal mining has 
increased more than in any other major industry. Yet even this has been insuffi- 
cient to assure a decent standard of living or any significant advance in existing 
standards. What we have gained in increased wages has been practically taken 
away from us through higher prices and higher taxes. Further, it must be 
understood that our industry is one of the few in which a major part has had 
the 48-hour week as practically a standard for most of the past 12 years. Were 
overtime premiums eliminated from hourly earning figures the average gain in 
buying power, say in the period of the first 6 months of 1950 to the last 6 months 
of 1952, would be less than 2 percent. 

The elimination of overtime work will mean an immediate loss of up to $23 
per week in take-home pay for many of our members. This would mean that 
workers’ earnings would fall further short of the Heller committee budget for 
minimum health and decency and still far short of even the BLS city workers’ 
family budget for a minimum adequate standard. 

In short, the highest earnings yet made by workers in this industry have still 
been inadequate to maintain what we consider an American standard of living. 
Were overtime eliminated, they would be reduced to a bare subsistence level. 
This is in contrast to the fact that the corporations for which our members work 
have enjoyed an almost uninterrupted increase in profits ever since the end of 
World War II to a peak in 1951 surpassing anything ever before realized. These 
same companies in recent months have boosted the price of domestic copper to a 
level of from 30 to 3214 cents a pound from the former ceiling price of 2414 cents, 
thus assuring still greater profits for them, at least for the immediate future. 
The corporations in this industry have fared much better than most United 
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States corporations and certainly far better in relative terms than have the 
workers in this industry. 

The critical situation in which thousands of lead-zine miners and smeltermen 
ar now unemployed as the result of shutdowns of mines and curtailment of 
production is growing worse daily and, unless there is immediate action on 
measures which this union is urging upon Congress, threatens to become 
catastrophic. 

The slump in lead and zinc prices came about almost entirely because of the 
flood of imports into this country, since Western Europe cannot absorb the 
nonferrous metals that she normally gets from Africa and Latin America. The 
same situation that now exists in lead and zinc threatens to spread to copper. 

This general economic background colors and affects all considerations of 
future bargaining relationships in this industry. Our members now face the 
prospect of extended unemployment, reduced hours, and substantially lower earn- 
ings. They can rely only upon such organized strength as they can muster, 
through their union, to shield them, in some measure, from the onslaught of these 
calamitous occurrences, 

The corporations have vast reserves more than sufficient to tide them over any 
lean years. In the event of curtailment they can still produce profitably by 
shifting production to their low cost cheap foreign mines and most modern United 
States plants. In such event, they want to be freed from the restraints which a 
strong union imposes upon them. 

The kind of labor legislation which they want enacted is aimed at rendering 
this and other unions impotent. 

Our union, having a vital concern in seeking a solution to many of these prob- 
lems and being concerned with finding ways of assuring full production and 
full employment in this industry, is presenting proposals for meeting the present 
crisis in lead and zine and the threatening crisis in copper. Briefly stated, 
these include measures to provide immediate relief for the industry, measures 
to provide for the currently unemployed and for those still working in the 
industry, and measures to expand present markets for metals. 

A constructive solution to the problems of this industry can only be realized 
within the framework of an established relationship in which both parties mu- 
tually recognize each other’s rights and obligations. Such a solution cannot be 
reached by the type of repressive legislation which the American Mining Congress 
and other employer representatives have urged before this committee. 

We oppose a ban on industrywide bargaining, a ban on union security, an 
easier resort to injunctions by employers, and restrictions on the rights of unions 
to choose their officers and staff members. All of these measures and others 
proposed by the American Mining Congress representatives are designed to 
enable the big corporations to dictate wages, conditions of work, and other 
matters of concern to the workers of the industry, at the expense of these 
workers. 


Ill. REPEAL THE TAFT-HARTLEY LAW AND RESTORE THE WAGNER ACT 


The Taft-Hartley Act was written as an attempt to restore against labor some 
of the unequal balances that had existed prior to the enactment of the Wagner 
Act in 1935. 

In the period of Taft-Hartley, unions have been harassed by injunctions, have 
been charged with civil damage suits far exceeding their ability to pay, and 
the right of workers to use their only weapons has been weakened by limitations 
placed in the present act on picketing and strikes. 

Under Taft-Hartley, the rate of unionization has decidedly slackened. 

We object to the substance of the Taft-Hartley Act. Its provisions attempt to 
make the unfair and unequal advantage on the side of the employer even greater 
than before 1935. 

We stand for any legislation to strengthen the rights of labor, even amendments 
to the present act. But it is our belief that true progress for America and 
equality in the field of labor relations can only be established by the repeal of 
the Taft-Hartley Act and the reenactment of the Wagner Act. 


Senator Purretu. I wish to place in the record at this point a state- 
ment by Richard B. Berresford, manager of employee relations, of the 
Empire Zinc division, the New Jersey Zine Co., Hanover, N. Mex. 
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(The statement referred to follows:) 


STATEMENT AND LEGISLATIVE RECOMMENDATIONS BY RICHARD ©, BERRESFORD, 
MANAGER OF EMPLOYEE RELATIONS, EMPIRE ZINC DIVISION, THE NEW JERSEY 
Zinc Co., HANOVER, N. MEx. 


STATEMENT 


My name is Richard C. Berresford. I am manager of employee relations of 
the New Jersey Zinc Co. This company operates zinc mines and smelters in 
several States, and different unions represent our employees at these places. We 
have a mine and mill in Hanover, Grant County, N. Mex., which is near Silver 
City. This property is known as the Empire Zinc mine. There we had a strike 
from October 1950 until January 1952, called by the International Union of 
Mine, Mill, and Smelter Workers. The conduct of this strike was featured by 
mass picketing and violence, and by defiance of injunctions and orders of the 
State courts. I propose to describe these events to you and to make a few 
comments. 

This union has been at Hanover since 1942. During the latter part of 1950 we 
were unable to agree with the union on a new labor agreement to replace the 
one expiring October 1, 1950. Believing that an impasse had been reached, the 
company in early October informed the union that it was going to raise wages 
as already offered in bargaining, and we did so. This did not fend off the strike, 
which started October 17. There were many issues, some broad and some very 
local. We met with the union periodicaily during the strike, usually with a 
Federal mediator, and we were always ready to negotiate. It was an unevent- 
ful strike with normal peaceful picketing until June 1951. By that time many 
of our employees wanted to return to work, on terms we had been offering at 
the bargaining table and repeating in printed communications to the men. We 
had about 120 men in this bargaining unit. About 40 of these informed us 
that they wanted to return to work. Twenty-eight of the 40 signed a petition. 
So on June 11, 1951, we reopened our plant to any who wanted to return at the 
rates of pay previously cffered to the union, 

Our property includes besides the mine, the mill, and other industrial buildings, 
a community of houses known as the camp. Many of the mine and mill em- 
ployees live in the camp, together with the salaried staff. Other employees live 
outside the camp in neighboring communities. The area is spread over hills 
and guiches. A public main road leads through it north and south. The prop- 
erty can be entered by other lesser roads, or just on foot over the hills or through 
the guiches, 

Beginning June 11 the union threw up mass picket lines to block the public 
road north and south and to block other accesses to the property. This was to 
keep out the nonstrikers who lived outside the camp. During the first days of 
the strike the pickets operated within the camp area and physically prevented 
some nonstrikers who lived in the camp from geing to work. During the first few 
days about 220 pickets were active. There were quieter periods when the num- 
ber dropped lower. There were also times of serious and dangerous disturbances 
on the south picket line when the number of pickets or bystanding union adher- 
ents increased to several hundreds. Always these pickets or bystanders included 
many who were not Empire Zine Co. employees. 

Men who came,to work from outside the camp had to slip in and out under 
cover of darkness, or in daylight had to try to elude the pickets by running on 
foot wide of the picket lines, or by creeping or running up and down the hills. 
These men were pursued by pickets who threw rocks at them, assaulted them and 
tore their clothes when there were physical encounters. Automobiles of non- 
striking men who tried to drive in to work were damaged. Thus the rights under 
the Taft-Hartley Act of these men to go to work were interfered with for 6 months 
after the back-to-work movement started. 

There were times of ominous danger to the camp community. On the night 
of June 11 bands of union sympathizers, some intoxicated, prowled about the 
homes. There was no police protection. Terrified by the lawlessness of the 
day just passed, the camp residents did not dare leave their homes. On August 
23 there was a particularly bad outbreak of violence on the south picket line 
which developed so that the whole camp was in a state of siege for about 2 days. 
Mobs of pickets roamed the hills close to the outer houses, so menacing that the 
superintendent ordered families in those houses moved temporarily into the 
centrally located dwellings. Male residents of the camp stood guard with arms 
all that night to protect their families and homes. For 2 days very few people 
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were able to enter or leave the camp. Some workers trapped there in the siege 
were finally escorted out by State police. 

Harassment of the nonstrikers was not confined to the picket line. Union 
sympathizers followed them to their homes, stoned their homes, and intimidated 
their families. Some nonstrikers who quit work at Empire under this pressure 
were blacklisted by the union for any employment elsewhere. 

The picket line conditions already described continued until December. Never- 
theless some men got to work daily, except that operations did cease for the few 
days of the August 23 disturbances. An average of about 20 men were at work 
daily until November ; then in November and December it picked up until we had 
40 to 50 men working around the year end, and in January we were beginning to 
produce and ship out ore concentrates. The majority of these men had worked 
for us before the strike. A minority were new hires. None of these new men 
were hired as a replacement. When the strike was over we retained these new 
men and took back all strikers who applied. 

Naturally we resorted to local law enforcement authorities. For some time 
their efforts were futile. The local district attorney, the sheriff and his deputies 
tried to open the road, by command, or by force, or by arresting and jailing 
pickets. They did not succeed. The union stood above the law and there was, 
in effect, mob rule. There was seldom any police protection in the camp. The 
pickets would not let the sheriff's deputies pass through the picket line. The 
State police, acting under the direction of the governor, put in only spasmodic 
appearances and acted only in an observer capacity, never attempting to open 
the roads until finally directed to do so by the governor in December 1951, after 
the whole citizenry of that part of the county was aroused and there were pros- 
pects of a grand jury investigation into the breakdown of law enforcement. The 
State police, when they finally tried, had no trouble opening the road. 

We went to the State courts. In June we obtained in the State district court 
a temporary restraining order against the mass picketing. Thereafter the mass 
picketing was largely taken over by women and some children, obviously an 
attempt to evade the court’s order. In July we obtained from the court a perma- 
nent injunction, which covered men, women and children—any agent of the 
union. This order enjoined trespassing and blocking the roads in such manner 
as to restrain, coerce, or prevent the company’s employees from returning to 
work. Nevertheless the union continued such restraint and coercion. It defied 
the court decree by continuing the mass picketing and by trying to keep the non- 
strikers out of the plant. There have been three separate contempt actions 
brought against the union, union officials and some other individuals for viola- 
tions of these State court orders and these parties have in each case been found 
in contempt and fined. After unsuccessful appeal, some of these fines have been 
paid; others are still on appeal. 

The company in June filed unfair labor practice charges against the union with 
the National Labor Relations Board. Hearings were held in September. The 
trial examiner’s report, issued after the strike was settled, upheld our charges. 
His report is the best available single printed record of the details of all the 
unlawful disturbances. I quote from his finding. ‘On the basis of * * * the 
entire record, the undersigned * * * finds that, since June 11, 1951, by picketing 
on company property and barricading roads in such a manner as to bar ingress 
and egress by employees of the company ; threatening, attempting to assault and 
assaulting employees; damaging vehicles in which said employees attempted to 
enter or leave said property, and by * * * various acts of violence * * * the 
respondents have restrained and coerced employees of the company in the exercise 
of the right to refrain from engaging in concerted activities, as guaranteed by 
section 7 of the act, thereby engaging in unfair labor practices within the meaning 
of section 8 (b) (1) (A) * * *” N. L. R. B. Case No. 33-CB-21, Matter of Inter 
national Union of Mine, Mill, and Smelter Workers et al. and The New Jersey 
Zine Co.; Irving Rogosin, Trial Examiner. 

The settlement of the strike on January 24, 1952, was entirely in the company’s 
favor on the basic issues, and most of the benefits the union accepted had 
already been offered in earlier settlement attempts. 

Now, serious as this recital sounds, some of you may be thinking: ‘“There have 
been other cases of labor-management strife with mass picketing, violence, and 
even defiance of the courts—why is this story particularly important?’ The 
answer is: Where this mine mill union is involved, these things have a subversive 
character and reveal a special coloring. When this union gets into a situation 
like this, certain behavior is standard procedure. It has been seen in the 73-day 
strike in 1949 against the potash companies at Carlsbad, N. Mex., concerning 
which Mr. Rufus G. Poole of Washington, D. C., testified before the House Labor 
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Committee on March 17, 1953. It has been seen in the strike against American 
Zinc, Lead & Smelting Co., in 1948-49 at Metaline Falls, Wash., Fairmont City 
and Hillsboro, lll., and Columbus, Ohio. The president of American Zinc, Mr. 
Howard Young, testified before your committee in February 1949 concerning 
their disturbances. 

This standard behavior involves defiance of the courts and vilification of 
judges and elected officials. We suspect that the theory of this union’s leader- 
ship is that if this conduct suecessfully foments disrespect of the law and dis- 
trust of Government among the workers, then a strike may be worth while even 
if finally lost at the bargaining table, and even if some penalties are suffered. 

Consider some further tactics of this union in our strike, away from the 
picket line. At the time of some of the first important State court hearings, in 
the town of Silver City, N. Mex., the county seat of Grant County, the adherents 
of this union mobbed and blocked the corridors of the courthouse so that some 
of the county employees could not come to work and county offices could not 
open. An estimated 250 spectators withdrew en masse from the courtroom as 
soon as Nathan Witt, union lawyer, temporarily withdrew himself from the 
case. An estimated 100 men mobbed the sheriff's office protesting the appoint- 
ment of one deputy, and were then relieved by a band of women, and both 
groups had the sheriff hemmed in his office so that he could not leave. The 
union staged in Silver City an evening auto parade of 250 cars which frightened 
the citizens of the town, and then angered them. This parade ended with the 
cars parked at the courthouse where union speakers then abused the State 
officials over a public address system. At later court proceedings the presiding 
judge had deputy sheriffs in the courtroom and State police patrolling the 
courthouse corridors. In general it can be said that the tactics were similar to 
those Judge Medina was made to suffer in the Communist trials in New York. 

At a union mass meeting Maurice Travis, international secretary-treasurer, 
made a speech which was reported as charging that the company had bought 
its injunctions from the court. For this an aroused Grant County Bar Associa- 
tion brought criminal contempt proceedings and Travis and Clinton Jencks, 
an international representative, were fined, and given suspended jail sentences. 
The district judge in rebuking the defendants questioned the nature of a 
union leadership which would raise in open meeting doubts of the integrity 
of our courts. 

Some of these or later events of our strike were chronicled in the Daily 
Worker much as they appeared in the union newspapers. And in the various 
speeches, and letters to the local press, there were woven in the familiar party- 
line strictures against the Korean war, the atom bomb, and other international 
issues. Civil unrest at home was linked to dissatisfaction with our country’s 
policies abroad. 

Furthermore, in the Southwest this union uses another un-American and 
dangerous weapon—the racial issue. They pose as the champion of the so- 
called Mexican-American or Spanish-American worker, as against the so-called 
white or Anglo. Conscientious employers know this problem and strive to 
treat all employees equally without regard to race or color. But there is sus- 
picion that some leaders in this union are exploiting the question of racial 
equality so as to divide Americans and to breed hatred and distrust. 

Our strike was proclaimed in this country and in Mexico as a crusade to 
redeem the Mexican-American worker and to take him out of alleged second- 
class citizenship. The company was accused of bias and discrimination. We 
do not discriminate. We have had Mexican-Americans as bosses and foremen 
for many years. Charges that our position was directed against the Mexican 
worker were wholly specious. The issues of the strike involved all employees 
equally. The list of employees who contacted us in June 1951 about returning 
to work contained 48 names. Of the 43, 26, more than half, are Mexican-Spanish 
names. The back-to-work movement was not confined to Anglos. This union 
knowingly plays with fire in setting one group against the other. It is a sub- 
versive tactic. 1 believe the use of women and children on the picket line is a 
Communist tactic. I will pass over their threats to merchants and store- 
keepers and their picketing of stores in the nearby towns. Based on our 
experiences elsewhere, we know that this kind of labor strife is more dis- 
ruptive, subtle, confusing, mean, tricky, and unfair than what we face with 
other unions. It all savors of a higher strategy for a destructive purpose. 

It is also characteristic that we are accused of exactly the things we accuse 
them of—disrespect for law and order, et cetera. For the technique of counter- 
accusations, there is a model whose name is Vishinsky. 
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We feel that the question of communism is the basic one here. No strike 
involving so few men, and over the particular issues, could reasonably have lasted 
so long if it had not become endowed with a higher strategy. It is possible that 
there is further confirmation of this in the recent story of movie-making around 
Silver City by the mine mill union and some Hollywood leftists, as lately 
chronicled in the newspapers and magazines. This movie effort aroused strong 
local protests and caused some local disturbances. There is evidence that the 
script draws in part on the events of the Empire Zinc strike. There is suspicion 
that it is slanted to portray race discrimination. Thus the Empire Zinc strike 
may still be serving the subversive purposes of the mine mill leadership. 

This leadership is deeply suspect. I cannot state of my own knowledge that 
any leader of this union is a member of the Communist Party. I can cite to you 
the record of hearings before the Subcommittee on Internal Security of the 
Senate Judiciary Committee, held at Salt Lake City, Utah, from October 6 
through October 9, 1952. At those hearings there testified, among others, the 
following representatives of the union: John Clark, its president; Herman 
Clott, its Washington representative, and Graham Dolan who carries out special 
assignments for its officers, both of whom acted for the union on certain aspects 
of the Hanover strike ; Clinton Jencks, international representative, former presi- 
dent of the local involved in the strike and a principal organizer of the strike; 
Orville Larson, vice president and Maurice Travis, secretary-treasurer of the 
union, both of whom represented it in negotiations with the company ; and Nathan 
Witt who acted as the union’s attorney at the bargaining table and in the in- 
junction suits and other legal proceedings. Each of these individuals, when 
questioned as to his membership in the Communist Party, claimed his privilege 
under the Fifth Amendment and refused to answer on grounds of possible self- 
incrimination. 

Thousands of members of this union, surely patriotic and loyal Americans, are 
being duped and misled. Ways must be found to cleanse this union of its sub- 
versive elements, so that it can find its proper unsullied place in the ranks of 
labor. 


LEGISLATIVE RECOM MENDATIONS 


1. Mass picketing, violence and intimidation 

In spite of the ineffectiveness, in the Empire Zine case, of local law enforce- 
ment and the failure of the Governor of the State to take a strong position, our 
plea is for any necessary legislation making it clear that the police officers and 
the courts of the States have the power to move quickly against forms of violence 
in labor disputes so as to restore peace and order; that this fleld has not been 
preempted by Federal legislation so as to oust the State courts of their power 
to enjoin violent conduct. 

Ours was not a proper case for the general counsel of the NLRB to seek an 
injunction under section 10 (j) of Taft-Hartley ; this process should not be applied 
to essentially local disturbances. And there is no Federal police force as such. 
But the local and State authorities possess or afford varied means for quick 
restoration of order. To inhibit these means might render a community totally 
helpless. Only the courage and steadfastness of State district court judges pre- 
vented complete breakdown of order and of respect for law in the Empire Zine 
case. The stage must be left set for action by a judge, a sheriff, a governor and 
others who will and should assert their power where necessary against public 
disorder in labor disputes, including mass picketing which bars entrance to or 
exit from an industrial establishment, and other forms of restraint and coercion 
against employees. 

By reason of our own experience we are here emphasizing the power of the 
State court to issue restraining orders or injunctions, and the proper exercise 
of local and State police work. These powers must be left concurrent with, and 
not ousted by, Federal regulation. Formerly under the Wagner Act and the 
Allen-Bradley case in the Supreme Court, there was no question as to State 
exercise of these powers. But by reason of Taft-Hartley Act section 8 (b) (1) 
(A) and resultant and proper NLRB holdings that certain forms of violent con- 
duct by labor organizations constitute unfair labor practices under that section, 
a question is raised whether Federal regulation has preempted the field. See 
Thayer Company (99 N. L. R. B. No. 165). This was certainly not intended by 
Congress in enacting section 8 (b) (1) (A). However, two recent decisions of 
the Supreme Court have raised doubt as to the power of the States to regulate 
such activities in industries affecting interstate commerce on the theory that 
Congress has now occupied the field. 
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Avenues of more prompt relief in the States against public disorders and 
property damage must be kept open. For these purposes of affirming the tradi- 
tional and legitimate powers of State courts and law-enforcement agencies to 
protect persons and property from violence, we support Senate bill 1161 of Sen- 
ator Goldwater. 


2. Communist control of labor unions 

To purge certain unions of Communist domination, the affidavit provision of 
Taft-Hartley section 9 (h) should be strengthened, and further independent 
agency procedures as in Senator Goldwater's bill S. 1254 should also be enacted. 
Both the affidavit section and legislation like Senate bill 1254 should be used; 
they are not mutually exclusive. 

Let it be clear that our recommendation is not made for the purpose of destroy- 
ing the mine mill union. The great majority of its members surely owe no 
allegiance to subversive doctrine or to a foreign power. It has been traditionally 
and historically the union representing workers in the nonferrous metals mining 
and smelting industry. Our interest is to give the members an opportunity to 
follow a new leadership instead of the leadership found by the CIO to be sub- 
servient to the Communist Party. 

(a) The non-Communist afidavit, section 9 (h)—We make the following sug- 
gestions as to the affidavit: 

1. That it be filed with the Department of Justice or with the Subversive 
Activities Control Board rather than with the National Labor Relations Board. 

2. That the filing requirement be broadened in two respects: First, so as to 
cover members of policy-forming and governing bodies of unions as well as 
those who are strictly officers, an amendment included in Senator Taft’s bill 
(S. 655) ; secondly, so as also to cover other union officials such as international 
representatives, business agents, organizers, and the like. In the mine mill 
union these individuals exert strong control over the local unions. Some of them 
are believed to be Communists. It is not proposed that local union officers, stew- 
ards, grievancemen, and the like, who are on the payroll of a particular employer, 
be covered. 

After Senator Taft’s broadening definition the following language could be 

added: 
“and also means any person who is an authorized representative of a labor 
organization in its dealings with any employer or in soliciting employees of any 
employer to become members of any labor organization, and who is not employed 
by any such employer.” 

3. The protection and benefits of the Taft-Hartley Act should be withdrawn, 
after proper procedures, from a union if an officer or other representative thereof 
who has signed a non-Communist affidavit either— 

(a) refuses before a judicial body, grand jury, legislative committee, or other 
governmental agency or board to affirm his affidavit or to answer pertinent ques- 
tions concerning it; or 

(b) refuses before such bodies to testify whether he is a member of the Com- 
munist Party or holds the beliefs mentioned in section 9 (h) ; or 

(c) has been convicted of false swearing in the affidavit. 

As already set forth in the body of the statement preceding these legislative 
recommendations, several officers and representatives of the mine mill union who 
were called before the Subcommittee on Internal Security of the Senate Judiciary 
Committee in October 1952 exhibited behavior conforming precisely to categories 
(a) and (b) just above. Such tactics make a mockery of the affidavit provision. 
Through the subterfuge of formal resignation from the Communist Party* union 


1Manurice Travis, secretary-treasurer and formerly president of the mine mill union, 
published a statement in the union's newspaper (Aug. 15, 1949), at the time he signed his 
affidavit, reading partly as follows: ° 

“Since the interest of the international tnion is uppermost in my mind, I have been con- 
fronted with the problem of resigning froin the Communist Party, of which I have been 
a member, in order to make it possible for me to sign the Taft-Hartley affidavit. I have 
decided, with the ntmost reluetance and with a great sense of indignation, to take such 
asten. My resignation has now taken place and. as a resu!t. I have signed the afficavit. 

“This has not been an easy step for me to take. Membership in the Communist Party 
has always meant to me, as a member and officer of the international union, that I could 
be a better trede unionist: it has meant to be a call to greater effort in behalf of the union 
as a solemn pledge to my fellow members that I would fight for their interests above all 


other interests 
7 ~ . = * = > 


“Therefore, I want to make it crystal clear that my belief in communism is consistent 
with what I believe to be the best interests of the members of this union and the American 
people generally and that I am especially happy to be able constantly to remember that it is 
consistent with the finest traditions of the international union.” 
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members and the public are being duped by the affidavits under the present state 
of the law. Surely these deficiencies can be corrected and the law restored to 
its intended effectiveness. 

(b) The Independent Agency.—Whether or not the affidavit provisions can 
be effectively strengthened, the magnitude and seriousness of the problem war- 
rants a separate full-dress governmental mechanism for freeing the American 
labor movement of Communist penetration, such as is incorporated in Senator 
Goldwater’s bill (S. 1254). After a charge, investigation, hearing, and finding 
by the Subversive Activities Control Board, a labor organization found to be 
controlled by Communists should “clean house.” It should expel the persons 
found to be so disqualified. If this is not done, then for such noncompliance 
the labor organization should lose its rights to organize, to represent, to bargain 
collectively, and to eall a strike, and its labor agreements should become void. 
There should be no possibility of or permissibility for the members to continue 
to string along with a union which does not cleanse its leadership of subversive 
elements. 

It is possible that some employers might still be tempted to deal in some way 
with such a noncomplying union. This would be contrary to the public interest. 
The legislation should penalize such an employer by depriving him of any rights, 
privileges, or protection under the Taft-Hartley law with respect to his relation- 
ships with the noncomplying union. No evasion by either side should be 
countenanced. 

Because these procedures could be slow, the affidavit provisions should not be 
discarded. But the likelihood of separate agency procedures being slow does 
not militate against their adoption. Not all cures are rapid. But over a period 
of years we can expect to look back and see a record of real progress in this 
vitally important effort to drive the Communists out of American trade-union 
ranks. For this reason the separate agency procedure should be instituted 
without delay. 


Senator Purre... The next witness will be Albert J. Fitzgerald, 
general president of the United Electrical, Radio and Machine 
Workers of America. 

Mr. Fitzgerald, was it your intention to have Mr. Russ Nixon speak 
also, or was he just to appear here to be of aid when you needed him? 


TESTIMONY OF ALBERT J. FITZGERALD, GENERAL PRESIDENT, 
UNITED ELECTRICAL, RADIO, AND MACHINE WORKERS OF 
AMERICA; AND RUSS NIXON, WASHINGTON REPRESENTATIVE, 
UNITED ELECTRICAL, RADIO, AND MACHINE WORKERS OF 
AMERICA 


Mr. Frrzeeravp. He is going to speak also, sir. 

Mr. Chairman, my name is ‘Albert J. Fitzgerald, general president, 
United Electrical, Radio and Machine Workers of America. (UE— 
independent). 

Senator Purreiy. So that the reported can be aided some, what is 
your intention, to read your statement, or do you wish to speak with- 
out reference to your statement, or only partially in reference to your 
statement ? 

Mr. Frrzcrratp. We submitted a complete statement dealing with 
our position on the subject matter before the committee, also an 
analysis of the Goldwater bill. 

We would appreciate having that incorporated in the record. 
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(The statement referred to follows:) 


For Repeal or THE TAFT-HARTLEY ACT AND RESTORATION OF THE WAGNER AcT— 
STATEMENT OF UNITED ELECTRICAL, RADIO AND MACHINE WORKERS OF AMERICA 
(UE) on FeperAt Lapor LeGIsLATION Proposats (Tart-HartLey, Ere.) PENp- 
ING BEFORE THE SENATE COMMITTEE ON LaBoR AND PUBLIC WELFARE, 83D 
CONGRESS 


This statement for full repeal of the Taft-Hartley Act and full reinstatement of 
the Wagner and Norris-LaGuardia Acts, is presented on behalf of the more than 
300,000 workers in the electrical, radio, machine, and farm equipment industries, 
who are represented in collective bargaining by the United Electrical, Radio and 
Machine Workers of America (UE). These UE workers are employed in more 
than 1,000 plants where the UE has been democratically chosen in repeated secret 
elections to be the bargaining agent. The UE, as it did in 1947, presents its views 
on Federal labor legislation being considered by the Congress with a deep feeling 
of pride in the record of service of our union to its members and with a profound 
concern for the general welfare of our country and the American people. The UE 
views and proposals presented to Congress regarding Federal labor legislation 
can only be adequately evaluated within the framework of the following funda- 
mental premises upon which our position is based. 


FUNDAMENTAL PREMISES UPON WHICH UE PROPOSALS ON FEDERAL LABOR 
LEGISLATION ARE BASED 


First : The general welfare of our country and its people requires the existence 
of strong and powerfully effective trade unions. What is good for the trade 
unions of the American workers is good for America. This the UE holds to be 
true for the following reasons: 

A. Only through collective bargaining carried out by strong trade unions can 
realistic progress be made towards the wage and working conditions needed to 
create the purchasing power and high living standards required to avoid depres- 
sion and create stabilized peacetime, full employment. In 1953 there is a great 
concern about the future health of our economy. This concern is generally based 
upon doubts that there will be adequate peacetime civilian markets creating suffi- 
cient demand for the output of our factories to maintain full employment. 

The chief economist of the National Planning Association, Professor Colm, 
puts the problem very clearly in his recent volume, The American Economy in 
1950, pages 102-103, in which he said: 

“In the transition from an economy of rising defense expenditures and rising 
defense investments, consumption must rise not only in absolute terms but also 
percentagewise. * * * As about two-thirds of personal income consists of wages 
and salaries, the adjustment to the lower level of defense spending, and defense- 
supporting investments, requires that the aggregate wage and salary receipts 
increase in this period slightly more than the growth of the economy.” 

Labor and business sources alike are expressing grave concern over the ade- 
quacy of consumer purchasing power in the near future. The economic report 
released by the executive council of the American Federation of Labor in Feb- 
ruary 1953 drew this fundamental conclusion: 

“If the present trends are permitted to continue, and wages are allowed to 
lag further behind increasing productivity, a sharp and destructive curtailment 
in America’s economic activity will be inevitable. This will mean a cut in pro- 
duction, a drop in business, and a heavy rise in unemployment.” 

Business publications and economists have generally been deeply worried at 
the prospects for future markets for the products of the factories. For example, 
the March 27, 1953, issue of the U. S. News and World Report, the editors ob- 
served that: “* * * the business boom, very probably, is at its peak now,” that 
telltale signs are the basic elements of production are “running above de- 
mand,” * * *. “There is nothing now in sight to take up the slack which will 
follow as industry adjusts output to the level of current demand.” 

It was recognition of the fact that the general economic welfare of the Nation 
requires trade unions strong enough in their collective bargaining to substantially 
affect the real wages of the working people so as to create the mass market needed 
as an antidote to depression, that led to the passing of the National Labor Rela- 
tions Act (Wagner Act) in 1935. Congress then stated the need for the increased 
bargaining power of labor to counter the employer’s bargaining power which 
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“tends to aggravate the current business depression, by depressing wage rates 
and the purchasing power of wage earners in industry.” ’ 

Today, in relatively boom conditions, the general economic welfare similarly 
requires increased bargaining power by the trade unions as an antidote to de- 
pression. The limitations on organizational advances and on the bargaining 
power of labor in past years have weakened the labor movement's ability to 
maintain wage levels adequate to create the purchasing power required to sta- 
bilize peacetime full employment. The need is as great in 1953 as it was in 
1935 to strengthen the arm of trade unions as a general antidote to depression— 
this time depression lying ahead rather than at hand. 

Experience has shown conclusively that adequate and real wage increases will 
not be given automatically and voluntarily by employers aiming to maximize 
their profits. Only by power in collective bargaining, the power of strongly 
organized workers, can real wage advances be won. Thus the maintenance and 
improvement of wages and working conditions, is a story of labor’s struggle with 
employers, with the degree of success or failure being largely defined and lim- 
ited by the strength or weakness of the labor organization. 

Today, even with the overwhelming need for greater purchasing power on the 
part of workers, there are ominous signs of a financially suicidal determination 
by employers to take advantage of every weakness and limitation of the trade- 
union movement to reduce wages. This forced reduction in the purchasing power 
of the working people can only incite and aggravate the destructive consequences 
of depression. 

This current employer drive to reduce wages is all too easily illustrated. In 
certain important sections of American industry, the northern textile industry, 
for example, actual across-the-board cuts in money wages have been imposed 
and more cuts are being demanded by employers. Millions of workers have 
suffered a substantial reduction in their real wages through the rise in the cost 
of living not balanced by money wage rate increases. This is true not only 
for unorganized workers, but for many organized workers. 

Bitter struggles are being waged by workers against the efforts of corporations 
to reduce wages through what is called “the reclassification of jobs” and the 
“tightening of work standards.” An example is the fight being carried on against 
such wage cuts in the International Harvester plants by workers represented 
by the UK, UAW-CILO, and the IBEW-A. F. of L. This wage-cut drive is reflected 
in the stubborn and intensive campaign of employers against the full implemen- 
tation of the Walsh-Healey Act and the Wage-Hour Act. For example, consider 
the current injunction by 150 southern textile mills against the $1-an-hour 
minimum wage set in that industry by the Secretary of Labor. A vast reshuf- 
fling through relocation and plant expansion of American industry has shifted 
much American industrial employment into the lower-wage rural and southern 
areas of America. The full impact of these wage-reducing moves will be felt 
only when recession sets in. 

The economic health of America requires steady, substantial, and general 
increases in the purchasing power of the people obtained through rising, real 
wages. Only through collective bargaining carried out by strong unions can 
these wage advances required by the general welfare be obtained from employers 
driving for maximum profits by getting more work for less pay. 

B. Effective, genuine democracy, based on the popular rule of the people of 
America, requires a vigorous and powerful trade-union movement to offset on 
behalf of the ordinary people, the vast economic, political, and propaganda 
power of giant industrial and financial interests. In modern industrial society, 
there is a grave problem of an autocracy of wealth, based on the power of multi- 
billion dollar industrial and financial corporations, and on associations of con- 
centrated economic power such as the National Association of Manufacturers, 
the Chamber of Commerce, the Committee for Constitutional Government, the 
American Mining Congress, etc.; based on the virtually complete big business 
domination for propaganda purposes of the means of communications in news- 
papers, Magazines, radio and TV and movies; based on the power of wealth 
in our political life. To avoid this autocracy by the preservation of democracy 
for all, requires as its basic essential the counterbalancing force of a free and 
strong trade-union movement. 

Every aspect of the welfare of the great majority of the American people rests 
upon the achievement of genuine, democratic rule by the people and the avoidance 
of actual control by powerful special economic interests. Thus, the interests 
of the people are deeply rooted in and are inseparable from the state of strength 
and freedom of the trade-union organization of the working people. 
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Second. The existence of a trade-union movement sufficiently strong to serve 
the essential needs of the country for economic health and democracy, in face 
of the bitter opposition of the concentrations of wealth and industrial power 
in the country requires positive and vigorous action by the Government to 
protect and encourage the organization of American workers for the pUrpose 
of effective collective bargaining. 


UE PROPOSALS ON FEDERAL LABOR LEGISLATION 


A. In pursuit of the general welfare, the Government should give effective 
protection and encouragement to organized labor, specifically with regard to 
labor's right to organize and to engage in free collective bargaining with the 
unlimited right to strike. This requires tue following: 

1. Repeal all sections of the Taft-Hartley Act putting limitations on the Wagner 
Act in its protection of labor’s right to organize and bargain collectively. ‘this 
means the full restoration of tie Wagner Act as enacted in 1935 and the Norris- 
LaGuardia Anti-Injunction Act of 1932. 

2. Enactment of the provision contained in the La Follette-Thomas oppressive- 
labor-practices bill of 1942 and S. 603 (anti-labor espionage bill) introduced into 
the 83d Congress by Senator Murray. 

B. Employers should be provided with no added weapons against organized 
labor by the Government. This requires full repeal of the sections of the Taft- 
Hartley Act which provide weapons for the employer against union organiza- 
tion and collective bargaining. 

C. Federal legislation must protect and in no way limit the absolute right 
of workers to freedom of choice—freedom to choose their own union, freedom 
to choose their union officials. This requires repeal of the Taft-Hartley non- 
Communist affidavit provisions and the repudiation of all similar proposals to 
limit free choice by workers, including particularly the complete repudiation 
of proposals such as contained in the Goldwater-Rhodes bill (S. 1254, H. R. 3993). 


THE UNENDING EMPLOYER DRIVE AGAINST ORGANIZED LABOR 


The Taft-Hartley Act and the current drive to continue and extend its applica- 
tion is part of the long and uninterrupted history of the fight against organized 
labor and collective bargaining by the dominant employers of the country. The 
continuity of this history of antagonism to organized labor should not be missed by 
this committee. 

The resources, energy, and political influence of organized employers were 
used in the fight to prevent the enactment of the Wagner Act in 1935. This stub- 
born opposition continued after enactment of that law, and succeeded in post- 
poning effectuation of the labor policy adopted in 1935 by Congress by court 
appeals that lasted until the Supreme Court decision of April 1, 1987. Immedi- 
ately thereafter, the National Association of Manufacturers, the Chamber of 
Commerce, the Liberty League, etc., began their drive to “amend” the Wagner 
Act, to emasculate its effective administration and to generally undermine its 
protection to organized labor. This drive ultimately culminated in 1947 in the 
passage of the Taft-Hartley Act. This act caused universal elation amongst the 
employers and the gravest concern amongst all the organizations of workers in 
the country. As Senator Taft stated in 1947 in reference to the pending Taft- 
Hartley Act: “This bill is not a milk-toast bill. It covers about three-quarters of 
the matters pressed upon us very strenuously by the employers.” So it was. 
And today the same employer interests that have always fought organized labor, 
press for the completion of their antilabor campaign by seeking to toughen and 
extend the Taft-Hartley Act. 

This antilabor drive directed at the Wagner Act’s protections to organized labor 
has accomplished the following : 

1. Prevented the continued dynamic growth of trade-union organization, by 
preventing completion of the organization of partially organized industries, by 
preventing the bringing of organization and collective bargaining to the millions 
of workers in industries not generally organized, and by preventing organization 
of the workers of the South. 

2. The strength of labor at the bargaining table has been significantly lessened 
by the Taft-Hartley Act’s restrictions on organizational progress and by the 
harassments and limitations put on existing unions, their collective bargaining, 
and their right to strike. 

Serious as they are, the full effects of the Taft-Hartley Act have not been felt 
during the first 54 years of its operation which have been a period of general 
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economic prosperity. The full labor-destructive and anti-general-welfare impact 
of the Taft-Hartley Act will be revealed only under circumstances of economic 
decline. This was bluntly stated by the employer magazine, Business Week of 
December 18, 1948, which said: “Given a few million unemployed in America, 
given an administration in Washington which was not prounion, and the Taft- 
Hartley Act conceivably could wreck the labor movement.’ The need to reverse 
the Government’s Taft-Hartley labor policy for the general public welfare needs 
special emphasis in 1953 as the prospects of recession becloud the future. The 
combination of recession, Taft-Hartley, and an administration basically unsym- 
pathetic to organized labor is a formula that will mean destruction of the free- 
trade union movement. 

The Taft-Hartley Act is aimed to play a twin role in the service of antitrade 
unionism. Its purpose is to accomplish a complete shift away from a Govern- 
ment policy to aid workers and their organizations to a policy of Government aid 
to employers in their efforts against workers’ organization and workers’ strength 
in collective bargaining. The Taft-Hartley Act was aimed to shatter the positive 
protections afforded organized labor by the Wagner Act and to replace it by 
positive provisions serving as weapons for the employer against trade unions. 

How this twin antilabor role of the Taft-Hartley Act is carried out becomes 
clear when the specific features of the legislation are considered. The testimony 
of the various union organizations already presented to Congress has given de- 
tailed evidence of how this works out in different industries. The experience of 
the UE confirms these observations. Moreover, it should be kept in mind that 
one group of witnesses are of necessity absent from these hearings—those are the 
millions of unorganized workers deprived of the protection of unionism and thus 
continuing to suffer the fears and insecurity that comes from the economic weak- 
ness and subservience of individual bargaining with powerful employers. Even 
though practically they cannot voice their feelings here, the problems and diffi- 
culties of the unorganized workers should influence the considerations of this 
committee. 

The experience of the UE confirms the many observations made by other 
unions describing the antiunion impact of the Taft-Hartley Act. Some of the 
outstanding antilabor features of Taft-Hartleyism are summarized as follows: 


UNDERMINING WAGNER ACT PROTECTIONS TO WORKERS’ RIGHT TO ORGANIZE AND 
BARGAIN COLLECTIVELY 


The first major objective of the Taft-Hartley Act has been to undermine the 
Wagner Act’s positive protection and assistance given to workers in exercising 
their right to organize against the opposition of the employer with his special 
economic powers. The various aspects of the Taft-Hartley Act which often seem 
technical and complex can only be properly understood in the framework of the 
practical struggle of workers to achieve organization against employer opposition. 
Employer coercion and intimidation of workers seeking organization 

The Wagner Act provided a positive though limited protection to workers 
against the use by the employer of his economic powers and threats to prevent 
organization. Under the act and its interpretation by the Federal courts, anti- 
union speeches or statements by employers in the course of an organizing cam- 
paign were considered as relevant in the determination of whether the employer 
had used coercion and intimidation against his workers. Since it is this coercive 
and intimidating power that was and is the basic employer weapon against trade- 
union organization, this protection of the Wagner Act was of extraordinary 
importance to workers and was of course vigorously resented by labor-hating 
employers. 

Under the Taft-Hartley Act and disguised behind the civil liberties slogan 
of free speech, antitrade union employers have contrived to basically undermine 
this protection to workers. Essentially this has been achieved by the Taft- 
Hartley Act, section 8 (¢c), which has in practice removed statements of em- 
ployers from consideration as a part of the pattern of coercion against union 
organization. 

Actually, the genuine issue of free speech is not involved since employers 
enjoy the same rights as all citizens guaranteed by the first amendment to discuss 
public issues and express their views. If it were purely a question of employer 
free speech unrelated to his maneuvers and devices to exercise economic coercion, 
there would be no issue. 

A closer look at what it is the employers demand under the slogan of free 
speech clearly reveals the antilabor character of their aims. It is not the 
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freedom of the General Electric, Westinghouse, or General Motors Corps., or of 
other employers to express their views which is actually involved. Instead, the 
great American tradition of free speech is used as a screen to aid employers 
elbowing their way back into actual license to coerce, scare, and influence by 
their economic power workers considering union organization. 

What is it the employers are really after in this mistitled free-speech issue? 
First, the employers seek to remove their antilabor statements from considera- 
tion as relevant background in the determination of whether their actions have 
been aimed at destroying the workers’ right to organize. This means that ex- 
treme antiunion statements by an employer on Monday cannot be considered in 
evaluating the meaning of his discharge of union leaders on the day following. 
This is not an issue of free speech but is rather an employer device to exclude 
from Government action to stop his unfair labor practices the ordinary rules of 
admissibility of evidence which apply in civil and criminal cases. Second, in 
determining whether or not an employer’s statement is an unfair labor practice, 
the employers insist that what is known as the totality of evidence surrounding 
their statement should not be considered in deciding whether or not the statement 
was coercive and intimidatory. This is not free speech, this is protection for 
license to coerce. Third, employers insist upon their unilateral right to take 
advantage of the captive audience of their employees while by rigid rules they 
prevent union advocates from soliciting and talking union in the plant during 
working hours. Fourth, employers insist upon their right in every stage of an 
organizational campaign to individually interrogate their employees concerning 
their union attitudes. Can anyone with candor claim this truly is an issue of 
free speech? Finally, the employers insist that the speeches of employers should 
not have any relevance in the decision of the NLRB as to whether or not a 
certification election was conducted in an adequately free atmosphere. 

The purposely mistitled employer free-speech issue is important simply be- 
cause it is a mask for employers economic coercion. The legislative history of 
the Taft-Hartley Act, as well as its specific provisions, has led the National 
Labor Relations Board to increasingly ignore this feature of employer-intimida- 
tion and countless workers continue to suffer from dictatorial employer economic 
domination because of this fact. The Taft-Hartley Act, section 8 (c) license to 
employers to intimidate workers should be withdrawn by reassertion of the 
original Wagner Act provision providing that if a statement of an employer in 
its actual context and content interferes with, coerces, or restrains workers of the 
exercise of their constitutional right to dyganization, it should then constitute 
an unfair labor practice. 


Administrative undermining of Wagner Act protection to labor 


The remnants of the Wagner Act protection to workers remaining in the Taft- 
Hartley Act have been substantially rendered ineffective by administration bias, 
delays and complexities. Delay of any extent renders meaningless virtually any 
protection an individual worker has against employer-discrimination for union 
activity. Effective Federal legislation protecting the right of workers to organ- 
ize must render every worker absolutely free, without any restraint of concern 
because of employer discrimination, to engage in organizational activity and 
to join a union. This freedom from fear of the employer must be absolute if it 
is to be real, and in cases of violation by an employer, the worker must have 
full confidence that he will be promptly protected and fully compensated for his 
loss. Anything less leaves the weapon of coercion in the hands of the employer. 
The extreme delays both in the procedures of the National Labor Relations Board 
and in the court actions following such decisions have gone far to render mean- 
ingless the protections to the workers seeking organization. This has been the 
result of a calculated drive to make NLRB procedures more complex, to cause 
delay, and to undermine the efficiency of the Board by limited appropriations 
and by forcing the Board to adjust to the allegedly political antilabor climate. 

The enemies of labor and of the Wagner Act have pursued their chores with 
regard to the National Labor Relations Board by use of a familiar “carrot” 
and “club” technique. The “carrot” technique has been used to entice the Board 
into increasingly unfriendly actions with regard to labor and to bend its inter- 
pretations away from the interests of labor on behalf of the employers as a 
means of adjusting to the current political atmosphere, being realistic and gain- 
ing appropriations. In a parallel fashion the “club” technique has been used 
to attack the National Labor Relations Board and its members and staff as being 
prolabor, suggesting that the present personnel should be fired and using the 
familiar smear techniques of anti-New Dealers against all New Deal agencies. 
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All tms is done with the objective of achieving an administration of the National 
Labor Relations Act slanted toward the employers against the interests of the 
trade unions. 


Breaking up effective bargaining units by creating artificial craft wnits 

In the establishment of appropriate bargaining units, the Taft-Hartley Act 
leads to the eating away of the industrial bargaining units and the carving 
out of unwarranted craft units. Under the Wagner Act, craft units of a legiti- 
mate character were fully protected. The Taft-Hartley Act abandoned these 
reasonable tests of the Wagner Act and introduced discriminatory provisions 
against industrial unionism. 

All of these Taft-Hartley features have added up to a basic undermining of 
the protections given by the Wagner Act to the worker organizing a union in 
face of the antagonisms of anti-trade-union employers. This atmosphere has 
eaten away the vital prolabor functions of the Wagner Act and nullified the 
proclaimed partial purpose of the Taft-Hartley Act to continue protections to 
workers in their right to organize and bargain collectively. 


TAFT-HARTLEY LIMITATIONS ON COLLECTIVE BARGAINING 


The Taft-Hartley Act and many proposal to extend it interfere with and 
put limitations on the agreements that can be reached by unions and employers 
through collective bargaining. This is an unwarranted interference with the 
process of collective bargaining and invariably is aimed at strengthening the 
employer’s hand in limiting the strength of the trade unions in protecting wages 
and working conditions. 


Union security 

A major interference of the Taft-Hartley Act with collective bargaining is 
the limitation placed upon the union security provisions that can be included 
in collective-bargaining contracts. The simple purpose of this provision is to 
weaken the unions’ efforts to build their strength through union-security arrange- 
ments. This antilabor purpose is hidden behind the slogan the “right to work,” 
which has been used as a coverup of practically every employer-effort to under- 


mine security of unions, break workers’ picket lines, and otherwise to break 
strikes. 

The “right to work” antilabor slogan is put forth by organizations and by 
men who are not distinguished by their advocacy of the genuine right to work 
ot the American people, as for example, in the efforts to establish full em- 
ployment guarantees or to eliminate denial of work opportunities by a genuinely 
effective FEPC. 

The issue of union security is usually tied up by antilabor propagandists 
as an aspect of some horrendous story of trade-union dictatorship. In actuality 
what is involved in union-security provisions is simply that in addition to the 
conditions set by the employers as a precondition for employment—workers must 
be at work at such an hour, possess such and such a skill, be available on certain 
days, etce.—there is frequently an added condition agreed to by the workers and 
the employers in collective bargaining that the worker must share in the collec- 
tive organization of the workers which brings about and maintains the contract 
that protects wages and working conditions. When this elementary and very 
limited condition set by collective bargaining is fought as a great violation of 
human freedoms, one who is honest and candid can only believe that advocates 
of this particular antilabor line have their tongues in their cheeks. 

The clear aim of the employers in their anti-union-security campaign is the 
complete elimination of all union-security contractual provisions. This has been 
made clear by the demands of outfits such as the National Association of Manu- 
facturers, the chamber of commerce, the General Electric Co., and the West- 
inghouse Electric Corp., ete., which have come before the Congress seeking 
extension of the Taft-Hartley Act to eliminate every vestige of union security. 
It is a naked effort to clear the decks for union busting and it cannot otherwise 
be designed. It is significant that the Taft-Hartley Act prohibition of the full 
union shop and preferential hiring upset the negotiated union-security provisions 
in contracts covering nearly 5 million workers. These contracts operated in 
situations characterized by notably stable industrial relations. It is obvious 
that employers thus driving against union security are not aiming at stable 
industrial relations but at special advantage in industrial warfare. 

A further indication of the true aim of the so-called right-to-work campaign 
is seen in the fact that under the Taft-Hartley Act provisions 13 States have 
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already enacted effective legislation prohibiting all union-security contract pro- 
visions. This State legislation and the proposals for similar legislation in other 
States indicates the seriousness of the drive against the elementary security of 
unions. The Taft-Hartley Act opens the door to this attack through its provision 
which permits precedence for State laws that are most restrictive of labor and 
provides for Federal Taft-Hartley precedence over State laws that are more 
favorable to labor. This is an indication of the open antilabor bias of the 
Taft-Hartley legislation. . 

The right-to-work disguise of this particular antiunion campaign should be 
lifted and workers and employers should be free to reach any union-security 
provision mutually agreed upon. 


Heaith and welfare plans 

The Taft-Hartley Act imposes a totally unwarranted set of restrictions and 
limitations on health, welfare, pension funds, and checkoff arrangements. This 
is a further example of the restrictive interference with collective bargaining 
by the Taft-Hartley Act. It should be completely removed and this area should 
be left completely free for the employer and the union to negotiate such arrange- 
ments as seem mutually satisfactory for the particular situation. 


Proposed elimination of industrywide bargaining 


A major labor legislative aim of the National Association of Manufacturers is 
directed at what commonly is called industrywide bargaining and monopoly 
bargaining. This NAM proposal has been introduced in the House of Represen- 
tatives by Congressman Lucas in H. R. 2545. What and why is this a major 
demand of the powerful organized manufacturers of the country? The answer 
is that this provision would destroy effective united action by workers in protec- 
tion and advancement of their interests. Such united action is the main source of 
labor's strength and its limitation is understandably a major aim of employers. 

Some confusion and question regarding the meaning of the antiindustrywide 
bargaining campaign and Congressman Lucas’ bill doubtless would result from 
comparison of the bill itself and the discussion of it before the House Labor 
Committee. Discussions by supporters of H. R. 2545 have set up the pattern bar- 
gaining in many sections of industry as a major target. In general, supporters of 
the NAM-Lucas bill have expressed opposition to any coordinated collective bar- 
gaining and strike action by any substantial section of American industry. The 
so-called antiindustrywide bargaining drive thus seems to see through the back 
door to develop new limitations on the right to strike. 

The purpose of this NAM campaign and of H. R. 2545 was perhaps best set 
forth by Congressman Lucas himself when introducing his bill on the floor of 
Congress, as follows: “to restore the bargaining rights to those most concerned— 
the officers and membership of local unions.” If there are technical gaps in the 
terms of H. R. 2545 and this stated aim of its Congressional sponsor, there can 
be little question but that this complete atomization of collective bargaining and 
strike action is its ultimate objective. This drastic step being urged by the 
Naional Association of Manufacturers indicates the far-reaching and devastating 
potential consequences of the invasion of Government in the field of collective 
bargaining. 


THE RIGHT TO STRIKE 


The UE is opposed to any governmental interference or limitation of the right 
of workers to strike. We are opposed to compulsory waiting periods, compulsory 
cooling-off periods, compulsory factfinding boards, compulsory arbitration, and 
of course, to the injunction which in one shape or another is always the enforcing 
governmental weapon preventing strikes. This unqualified opposition to limi- 
tation on the right to strike of course includes opposition to the provisions of the 
Taft-Hartley Act providing for national emergency injunctions. 

The following points seem to the UE to be fundamental in considering this 
question : 

1. The right to strike is absolutely fundamental to the existence of collective 
bargaining. There can be no genuine collective bargaining unless each side has 
the right to say “No”; the boss (as he is always free to do) to say “No, I will 
not grant the union’s demand,” and the workers the right to say “No, we will not 
work under the terms offered by our employer, we strike.” Any removal or re- 
striction of the right either immediately or ultimately for the workers to strik> 
destroys the foundation of collective bargaining and leaves only a meaningless 
and hollow shell. 
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2. The concept “national emergency” as applied as a basis for injunctive denial 
of the right to strike in effect removes the right to strike from the bulk of Ameri- 
can industrial workers. It is well known that under the administration of a 
President considered by the bulk of the trade-union movement to be friendly, the 
national emergency provision of the Taft-Hartley Act was applied in 10 different 
situations, including single-plant industrial conflicts. No realistic estimate of the 
probable application of the national emergency test is likely to permit major 
strike action in the coal, steel, communications, transportation, electrical machin- 
ery, maritime, and countless other industries. This means basic elimination of 
the right to strike. This in itself is such a blow to fundamental American free- 
doms as to constitute a serious national emergency to be avoided at all costs. 

The Director of the Federal Mediation and Conciliation Service, Republican 
David L. Cole has recently stated that “There has been no strike in the last dozen 
years which truly threatened the national welfare.” Significantly, Mr. Cole 
urged a reiteration of confidence and reliance on mediation and voluntary arbi- 
tration. So does the UE. 

There is no industrial dispute that can be settled by denial of the right of 
workers to strike if they wish to do so. It has been proven again and again 
that waiting periods of any sort merely postpone the date of resolution of a 
conflict and prevent the necessary collective bargaining required to resolve the 
dispute. 

The destructive effect of such a denial of the right to strike goes far beyond 
the list of actual applications of the injunction. The injunction sits as a potent 
factor in every major collective bargaining conference so long as the national 
emergency injunction provision continues to be law. The destructive effect on 
genuine collective bargaining of the potential injunction is perhaps greater than 
the actual injunction itself. 

Significantly, the injunction solution to so-called national emergency strikes 
always acts to the detriment of the workers. The national emergency injunction 
provision of the Taft-Hartley Act and all similar provisions proposed that inter- 
fere with the worker’s right to strike, with the right of strikers to vote in NLRB 
elections, with the freedom of their peaceful picket lines are all in answer to 
the long and familiar demands of employers for Government action to weaken 
their employees’ unions and collective bargaining. The orderly processes of 
collective bargaining and voluntary mediation and conciliation alone can be 
relied upon to equitably and satisfactorily solve any industrial disputes affecting 
the national interests. 


Mutual assistance among unions 

Under the Taft-Hartley Act, the National Labor Relations Board is required 
to seek an injunction in any case in which the general counsel of the Board 
asserts that a union has engaged in a so-called secondary boycott. In these cases 
the Board does not even have to issue a complaint before going to the courts 
for the injunction against the union. All that the Board has to establish before 
the court in order to secure an injunction is that “it has cause reasonably to 
believe that such a charge is true, and that complaint should issue.” (Sec. 
10 (1).) 

In the struggle of organized workers to meet the unceasing employer efforts 
to undercut and escape from established wage and working conditions, mutual 
assistance between workers has done much to protect labor. As a necessary 
condition for successful escape from union wage and working conditions, em- 
ployers have always sought to undermine mutual asistance among workers. 
Consequently the employers sought and gained the Taft-Hartley Act provision 
against the so-called secondary boycott. 

An example of how in actuality this governmental injunctive attack is used 
against labor is indicated in the following class case: 

In the summer of 1948 a UE local was compelled to strike against the Bucyrus 
Erie Co., of Evansville, Ind., because of the company’s refusal to negotiate in 
good faith, to sign a contract, or to grant a modest wage increase requested by 
the union. The employer used every antilabor device available to break the 
strike. State troopers were called in to escort strikebreakers; local police in- 
discriminately arrested strikers on the picket line; a congressional subcommittee 
of one individual intervened in the strike on behalf of the employer; a State 
court injunction was issued against the strikers ; contempt actions were initiated 
against the individual strikers; the company filed libel suits against the union 
demanding $100,000 damages; and a complete blacklisting campaign was put 
into effect against the workers. To top all this off the company then utilized 
the Taft-Hartley Act as an additional antistrike weapon. 








1992 TAFT-HARTLEY ACT REVISIONS 


The Ryan Construction Co. was engaged in expanding the Bucyrus Erie Co.’s 
plant in the very area where the original plant was located. It filed a charge 
with the Taft-Hartley board, asserting that the union was engaged in a secondary 
boycott because strikers were picketing the gate which the construction workers 
used. The Taft-Hartley board then immediately went to the Federal court and 
asked for an injunction against the union. An injunction was granted by the 
court on the request of the Taft-Hartley board on August 27, 1948. During the 
course of the hearing before the court counsel for the board conceded that there 
was no violence on the picket line. The injunction went into effect immediately. 
One year later, almost to the day, on the basis of board hearings, the board had 
to admit that the union had not violated the Taft-Hartley Act ; that the picketing 
which was complained of was perfectly legal and protected by the Constitution 
and the board therefore dismissed its own complaint on the charge originally 
tiled by the construction company. By this time the strike was over, the strikers 
had been blacklisted, and the strike was broken. The Federal injunction was 
then lifted, but the damage had been done to the interests of the workers, and 
the Taft-Hartley Act had played its antilabor role. 

Assistance to employers in breaking picket lines and strikes 

Under cover of the prohibition of restraint and coercion by unions, the em- 
ployers have sought in the Taft-Hartley Act to gain a new weapon to be used 
against peaceful picketing and strike activity. This prohibition serves no pur- 
pose except as it extends the normal prohibitions of violence which are the sub- 
ject of ordinary State and local police regulations so as to interfere with the 
legitimate rights of peaceful picketing. Consistent with the generally proem- 
ployer antistrike provisions of the Taft-Hartley Act is the prohibition placed 
upon the right of strikers to vote in NLRB representation elections, a provision 
now generally acknowledged as obviously discriminatory and antilabor. 

The proposed amendment of the Taft-Hartley Act to give State labor laws 
precedence over the Federal law in the area of picketing and strikes is a simple 
and naked proposition aimed at tighter restraints on labor with competition 
amongst the 48 States as to which can be the toughest. 


NEW WEAPONS FOR EMPLOYERS AGAINST LABOR IN TAFT-HARTLEY ACT 


In addition to clearing away the Wagner Act restrictions on the use of the 
employers’ own powerful weapons against labor, the Taft-Hartley Act provides 
new and special weapons for the antilabor employer. Restrictions on collective 
bargaining, the increased opportunities for delay through court tieups, the vari- 
ous governmental limitations on picket lines, on rights of strikers, and on strikes 
themselves, all give the employer additional weapons against labor that go 
beyond even those the employer would possess if there was no Federal labor law. 


Injunctions 

The Taft-Hartley Act in effect nullifies the provisions of the Norris-LaGuardia 
Act and reinstates a reign of Government by injunction. The passage of the 
Norris-LaGuardia Injunction Act restraining and carefully limiting the issuance 
of injunctions in labor disputes was a recognition of the viciously proemployer 
role injunctions had played in American labor history. The Taft-Hartley Act 
reversed the Norris-LaGuardia Act, created a number of new methods whereby 
injunctions can be secured against union in labor disputes, and in each case sets 
aside the rigid conditions in limitations on injunctions established by the Norris- 
LaGuardia Act. 

Under the Taft-Hartley Act injunctions against unions may be secured in the 
following situations: 

1. The National Labor Relations Board may apply for injunctions against a 
union upon issuance of a Board complaint on employer-filed charges that the 
union has committeed an unfair labor practice under the Taft-Hartley Act 
(8 (b) (1) (2) (8)). 

2. The Board must apply for an injunction where a charge by an employer is 
filed accusing a union of unfair labor practices involving charges of secondary 
boycotts and a threatened strike by a union where another union is the certified 
collective-bargaining agent. 

3. The Board may apply for an injunction upon the filing of a charge that a 
union has engaged in a jurisdictional strike. 

4. In so-called national emergency strikes the Attorney General at the request 
of the President may secure an 80-day injunction prohibiting a threatened strike 
or stopping a strike in progress. 
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The wide variety of injunctive provisions against trade unions contained in 
the Taft-Hartley Act reestablish injunction rule in American labor. The fact 
that, under the Taft-Hartley Act, the Government requests as well as grants 
these injunctions does not change the basic consequences or meaning so far as 
the rights of trade unions are concerned. 


Unfair labor practices 

The unfair labor practices section of the Taft-Hartley Act is a listing of oppor- 
tunities for employers to use the Federal legisiative provisions against trade 
unions based upon a completely false notion of balancing the provisions of the 
Wagner Act. Actually these provisions go far to aggravate the basic unbalance 
that exists between the economic strength of workers and their employers. 
Employer damage suits against unions under the Taft-Hartley Act 

The Taft-Hartley Act permits unions to be sued for breach of contract (sec. 
301) and for any alleged violations of the antisecondary boycott and sympathetic 
union action section 308. Since the enactment of the law practically every 
major union in the country or their respective locals have been the subject of 
the Taft-Hartley damage suits by employers. It has been authoritatively esti- 
mated that there has been 525 Taft-Hartley damage suits instituted by employers 
against unions up to December 31, 1951. A considerable number of additional 
suits have been instituted since that time. It may be conservatively estimated 
that the aggregate of the demands by employers in these damage suits amounts 
to hundreds of millions of dollars. 

The purpose of these damage-suit provisions are not to compensate employers 
for losses sustained due to union actions but actually are to provide harassments 
and another means of attacking the collective-bargaining strength of workers. 
rhe damage-suit provision is even more important as a threat than in its actual 
usage. This is its main purposes, namely to intimidate workers and restrict 
them from the full use of their economic power in the uneven conflict they face 
with employers insofar as wage and working conditions are concerned. 

The agency doctrine of the Taft-Hartley Act aims to spread the liability of 
the union and therefore its danger from damage suits to include the unauthorized 
acts on the part of individuals and to open the way for provocations and frame- 
ups against unions initiated by employers. 

All of the legal talk about these provisions cannot hide the simple fact that 
their purpose is to undermine the strength of the trade unions. This is the way 
they have worked and this is the purpose of the provisions of the Taft-Hartley 
Act providing employer damage suits against the union, 


STRENGTHEN GOVERNMENT PROTECTION TO WORKERS AND THEIR TRADE UNIONS 


In addition to the full repeal of the Taft-Hartley Act and the full restoration 
of the Norris-LaGuardia Anti-Injunction and the Wagner Acts, it is the position 
of the UE that the Government should adopt further measures to protect workers 
and their right to free organization and collective bargaining. Specifically, it is 
proposed that the provisions contained in the oppressive labor practices bill 
(S. 2345 in 1942) introduced by the late Senators Thomas and La Follette and 
S. 608 against labor espionage introduced in the current Congress by Senator 
Murray for himself and a group of other Senators should be adopted. 

The well-known Senate La Follette committee investigation of 1937, 1938, and 
1939, exposed the extensive oppressive labor practices carried on by powerful 
corporations all over the United States. Unfortunately the extensive and au- 
thoritative hearings and reports of the Senate subcommittee resulted in the 
passage of no corrective legislation. The need for protection of workers and 
their unions against these practices is as great today as it was at the time of 
the La Follette committee hearings. The experience of the UE in its latest in- 
dustrial conflicts, notably in our recent struggles against the drive of the Inter- 
national Harvester, Westinghouse, and the General Cable corporations to de- 
stroy our contract protections, reveals it would be the height of folly and illu- 
sion to believe that employers have really “turned a new leaf” insofar as oppres- 
sive labor practices are concerned. The violent opposition being confronted by 
the United Mine Workers in their drive to organize the nonunion mines in 
certain sections of the country is further evidence of the same fact. Information 
presented to this committee and the Senate Labor Committee reports of the last 
Congress indicate the violent methods used by employers in the South to pre 
vent organization of workers, and is further proof of the need of this type of 
protective legislation. 
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Moreover, there are strong reasons to believe that the needs for these pro- 
tections will increase in the future. This is particularly true in the case of an 
economic recession and a stepped-up employer drive to cut wages and weaken 
unions, a drive already being signaled throughout the country. 

The La Follette-Thomas oppressive labor practices bill is well described by 
the late Senator La Follette in his introductory remarks before the Senate 
Committee on Education and Labor as it opened hearings on this bill in 1989. 
Senator La Follette said: 

The oppressive labor practices bill * * * is the fruit of the investigation con- 
ducted by Senator Thomas and myself over the past 24% years, pursuant to Senate 
Resolution 266. The bill makes illegal four types of the most flagrant oppressive 
practices exercised in the field of labor relations; practices which affect labor re- 
lations and frustrated collective bargaining for decades. It embodies in a single 
measure the legislative recommendations contained in the committee’s four 
reports on labor espionage, strikebreaking, private police systems, and indus- 
trial munitions. These malignant practices spring from a common motive, 
hostility to the principle of collective bargaining, and have a common result, 
the entrenchment and curtailment of the rights of citizens to freedom of speech 
and expression, freedom of assemblage, and freedom of association, which we 
consider fundamental to a democratic society. * * * 

“These practices have received universal condemnation. They are so defined 
in the bill as to include within the operations of the statute, only those practices 
the committee, in its reports, identified as wholly obnoxious and indefensible.” 

S. 603 introduced by Senator Murray and now pending before the Senate 
Committee on Education and Labor provides prohibitions similar to those con- 
tained in the original oppressive labor practices bill against the use of labor 
spies and labor espionage. 

All of these measures are needed to give protection to the trade unions in 
their basic right to organization and collective bargaining. These added pro- 
tections are needed in the interests of the general welfare of the Nation, its 
economic security, and its democratic strength, for these features of our general 
welfare require the existence of strong and effective trade unions. Lacking this 
additional protective legislation, trade unions will be in jeopardy and the welfare 
of our country will be in danger. 


THE ATTACK ON FREE-TRADE UNIONS-——ELIMINATION OF WORKERS FREEDOM OF CHOICE 
OF UNIONS AND UNION OFFICES 


Legislation which in any way is aimed at the right of workers freely to select 
their union and their union leadership attacks the very concept of true and 
free-trade unionism. Section 9 (h) of the Taft-Hartley Act, as well as such 
legislative proposals as the Goldwater and Rhodes bill (S. 1254 and H. R. 3993), 
the Butler bill (S. 1606), and the McCarran bill (S. 23), are deliberately designed 
to take away control of unions from their members and place control in the 
hands of Government politicians and employers, all based on the canard of 
“Communist domination.” 

In 1932 and again in 19385 Congress declared that in the interests of the entire 
economy it was essential that workers have the right to join unions of their own 
choosing and have the right to bargain collectively through their freely chosen 
unions. In adopting the Wagner Act, Congress declared that lack of “full free- 
dom of association” of workers through unions of their own choosing “tends to 
aggravate current business depressions by depressing wage rates and the pur- 
chas. ng power of wage earners in industry * * *.” And shortly thereafter the 
United States Supreme Court reinforced this declaration of public policy by 
declaring that workers “collective action would be mockery if representation 
were made futile by interference with freedom of choice.’ (NLRB y. Jones € 
Laughlin, 301 U. 8. 1.) 

It is not surprising that every major drive for legislation to make a mockery 
of labor organizations by depriving workers of the right to choose their own 
union or union leadership has been sparked and supported by powerful employer 
groups. The reason for that is obvious. A union freely selected and democrati- 
cally controlled by its membership will act in the interests of the membership. 
On the other hand, a union selected by government or employers, or a union 
whose leadership is screened as acceptable by the Government or employers, 
cannot possibly function in the interest of the workers it is supposed to represent. 
In fact, such an organization is not a union. It is nothing more than a govern- 
ment-employer agency. Such an agency must and will function only in the 
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interests of employers and against the interests of the workers it fraudulently 
purports to represent. ‘ 

Since unions were first organized in this country as the collective fighting 
instrument of workers to improve their living and working conditions, em- 
ployers have resorted to every means at their command to break this collective 
strength of the workers by forcibly preventing the very organization of unions; 
by infiltrating unions with labor spies and provocateurs, and ultimately destroy- 
ing such unions; by creating company unions; by taking over existing unions and 
transforming them into company unions through bribery and other corrupt 
methods; and last but not least by creating so-called legislative “political” and 
“loyalty” tests as conditions for the very existence of unions as collective-bar- 
gaining agencies or by imposing such tests as conditions for union leadership. 

All of these methods have been and are designed to destroy the worker's right 
of free choice in selecting his union to fight for his interests and to substitute the 
employer’s absolute control of wages, hours, and working conditions without 
effective challenge by the workers. 

The more modern form of employer control is expressed in a dummy union 
whose officers, policies, and activities are directed by leadership whose views 
and aims are those of the employer. 

The charge of “communism” against labor leaders and unions has been proven 
by many years of labor history and experience in this country to be nothing more 
than a complaint directed against effective collective planning and activity to 
improve the living standards and working conditions of employees. Elimination 
of some or all of such unions and leadership would mean the elimination of 
trade unionism as a collective expression of the worker’s aspiration and struggle 
for a better life. 


The non-Communist affidavit (sec. 9 (h)) 

It is not strange that the Wagner Act, which was based on the premise that 
self-organization, free choice of collective-bargaining representatives, and full 
collective-bargaining rights were in the interests of the entire economy, did not 
contain any political conditions or tests for unions or union leadership. Nor 
is it strange that the Taft-Hartley Act, which grants employers the right to 
interfere with the self-organization of their workers, imposed political tests on 
unions and union leadership. Arbitrary political conditions and limitations on 
workers’ selection of their unions and their officers would have been completely 
foreign to the declaration of Congress in the Wagner Act that employees must 
“possess full freedom of association.” Such political conditions and limitations, 
however, are completely consistent with the spirit of the Taft-Hartley Act 
which extols and encourages the right of workers not to engage in collective 
bargaining and which, at the same time, imposes prohibitions and limitations 
against the right to strike and picket, and makes illegal sympathetie action of 
workers in support of the demands of other workers and their unions. 

Mr. Justice Black, of the Supreme Court, in his famous dissent in the 9 (h) 
case, charged that the Taft-Hartley non-Communist affidavit provision conflicts 
with basic constitutional rights. Characterizing the section 9 (h) affidavit as 
a “test oath,” he said that centuries of experience have proved that such oaths 
generate hatreds and prejudices which rapidly spread beyond control. He 
added: 

“In the resulting hysteria, popular indignation tars with the same brush 
those who have ever been associated with any group under attack or who hold 
a view which though supported by revered Americans as essential to democracy, 
has been adopted by that group for its own purposes.” 


Current proposals to outlaw unions 

While there are a number of new proposals to outlaw free unions, section 
9 (h) having proved to be inadequate to destroy effective trade-union function- 
ing, the Goldwater-Rhodes bill (S. 1254 and H. R. 3993), deserves special con- 
sideration. Because of its importance we attach an analysis of the Goldwater 
Rhodes bill by the counsel for the UE. This bill embodies almost every evil 
aspect in the employer campaign to legislate free unions out of existence. The 
Goldwater bill would deprive workers of the right to choose their own unions 
or their own leadership and give the McCarran Act Subversive Activities Control 
Board and the United States Attorney General power of life or death over 
unions and the power arbitrarily to exclude any individuals whose views did 
not please them from active participation in union affairs. 

The Goldwater-Rhodes bill, which comes as a logical followup of previous 
reactionary and repressive legislation—the Smith Act, the Taft-Hartley Act, 
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the MeCarran Act, and the McCarran-Walter Act—embodies in full the antilabor 
aims for which the National Association of Manufacturers and the United States 
Chamber of Commerce have been lobbying for years. Significantly, it has been 
enthusiastically endorsed by the General Electric and Westinghouse Electric 
corporations, and by the American Mining Congress. 

The new antilabor bill masks its real aim under a mass of verbiage on the 
danger of sabotage and subversion from unions. The fact that there is nothing 
in the record of American industry to justify such a charge against the working 
people of the country does not stop the bill’s backers in their efforts to enact 
the lie into law. The real aim of the bill is to smash unions, break strikes and 
place the Government all-out on the side of the big corporations in slashing 
rates and violating union contracts. 

Almost immediately upon its introduction, the bill was attacked by an Ameri- 
can Federation of Labor spokesman as a “fishing license to the McCarran Act 
Control Board to probe into the affairs of unions everywhere and decide which 
unions and employees it wished to purge.” A. F. of L. Research Director Glen 
Slaughter of the A. F. of L. League for Political Education, who attacked the 
bill added: 

“It would order out of business any union that ever advocated anything the 
Communist Party advocated, including income taxes and public schools. No 
bill in recent years has so closely resembled the thought control so characteristic 
of totalitarian regimes.” (AFL News Reporter, March 27, 1953.) 

In one way or another, other spokesmen of CIO and A. F. of L. have expressed 
their disapproval of the principles underlying the Goldwater bill. 

UE warned against just such proposed legislation when James J. Matles, its 
director of organization, and Russ Nixon, its Washington representative, testi- 
fied before the subcommittee of the Senate Labor Committee, chaired by Senator 
Humphrey. UE stated to that subcommittee that such proposals would place in 
the hands of the employers the most direct and brutal instrument for decapi- 
tating unions, intimidating employees, and suppressing their attempts to protect 
or improve their conditions. 

It would place directly in the hands of the employer the fascistic power to 
deny to his employees the right to political or economic beliefs or opinions that 
run contrary to his own. As with the other proposals before this subcom- 
mittee, it would provide an instrument for the suppression of economic or 
political dissent among working people and by extension among all Americans. 
Its purpose is to deprive the people of the right to adopt and carry out their 
own programs in the people’s own interest. 

Joined with the other proposals before this subcommittee it marks out the road 
for the establishment of a labor front in America, and the establishment of the 
fascistic dictatorship sought by the most reactionary and brutal sections of 
American big business. 

It has been claimed by the sponsors of legislation such us the Goldwater- 
Ithodes bill that it was designed to safeguard national security. The utter 
falsity of this assertion is proven by the unchallengeable fact that although 
the UE has been hysterically charged with being a threat to the national se- 
curity, not a single one of its members or officers have even been either formally 
charged or proven to have engaged in any act of espionage or sabotage, despite 
the most intensive investigation ever conducted against a union. In fact, the 
Chief of the Criminal Division of the Department of Justice publicly acknowl- 
edged that the Government investigating agencies could not find any evidence 
proving Communist affiliations or beliefs of the union’s officials, let alone any 
proof of any acts against the Government. 

The Nazi lahor-front parallel 

The provisions of proposed legislation such as the Goldwater bill presents 
a number of startling parallels with the union-destruction program of Nazi 
yermany. 

Determination by a Government thought-control board as to which union has 
the right to survive is a historical repetition of the policy statement made by 
Dr. Robert Ley, director of the German Labor Front. Through the authority 
granted him by Hitler, he declared that: 

“It is the will of the Fuhrer that outside of the German Labor Front no other 
labor organization * * * is to exist. * * *” 

The political tests provided for unions and their officers and employees, 
called for by the Goldwater-Rhodes bill is more than reminiscent of the decree 
issued by another official of the German Labor Front, who stated : 

“All positions on factory and employee counsellor’s councils in Germany must 
be filled by National Socialists. There must no longer be any factory in which 





4 
} 
Z 
‘ 
i 





TAFT-HARTLEY ACT REVISIONS 1997 


Marxist or ‘Christians’ hold the leading positions. Orders should, therefore, 
be given immediately that Communists and Catholic factory employee coun- 
sellors who are still holding office should be dismissed.” 

The Goldwater-Rhodes bill and similar suggested legislation attempts to 
disguise the attacks on all of organized labor as merely an attack on Communists 
and in the interests of the national welfare. Such provisions of the bill are a 
erude but accurate restatement of the Nazi German Labor Front direction to 
those charged with the wrecking of the organized labor movement in Germany. 
The Nazi order states: 

“The taking over of the independent unions must proceed in such fashion 
that the workers and employees will not be given the feeling that this action 
is directed against them, but on the contrary, an action against a superannuated 
system which is not directed in conformity with the interests of the German 
nation.” 

The American people, and particularly the working people organized in free 
labor unions are not yet ready to accept the schemes and plans of Hitler as an 
American way of life. American workers are particularly sensitive that the 
Hitler-like union-wrecking plan set forth in the Goldwater-Rhodes bill has 
been the pet project of such corporations as the General Electric Co. and West- 
inghouse Electric Corp. 

General Electric Co. Vice President Boulware recently publicly proposed 
that “* * * a cease-and-desist order prohibit (ed) the designated individuals and 
the organization from soliciting or reviewing union dues, encouraging or support- 
ing strikes or other interferences with production, and from any attempt to com- 
pel employers to recognize or continue to recognize the organization or individual 
as a bargaining representative. Consideration should be given to providing 
criminal as well as civil penalties for violation of such a final order. * * *” 

And Westinghouse Electric Corp. President Gwliym A. Price proposed: 

“A union found to be Communist-dominated should be an outlaw—not merely 
a second-class citizen of the industrial community. * * * Communist-dominated 
unions should be effectively prohibited from engaging in any form of union 
activity. * * *” 

Workers recognize that if their right to choose their own unions and leader- 
ship on the basis of program and record is destroyed, and the right of a Govern- 
ment agency to outlaw unions is established, the decisions as to which unions 
shall be approved and which outlawed will, in the last analysis, inevitably be 
made by the employers. 


All unions are endangered 

It is argued in extenuation of the proposals to establish political control over 
the labor movement that it is not intended to outlaw many, but only a few, 
unions. 

Once it is established that the Government can set up categories of outlawed 
unions and officially approved unions, any union desiring to maintain its status 
on the approved list must conform in policy and program to the rules that 
politicians and employers establish. 

The fact that these proposals are at the moment ostensibly directed against the 
progressive and democratic unions—the ones at the moment under the heaviest 
Red-baiting attack—does not reduce the danger of the proposals to all labor. 

To whatever degree any union attempts to serve the interests of its member- 
ship, it, too, will be Red-baited, and it, too, outlawed in its turn. 


THE ATTACK ON UE EXPOSES THE ANTILABOR CHARACTER OF PROPOSALS FOR GOVERN- 
MENT LIMITATIONS ON DEMOCRATIC RIGHTS OF WORKERS AND UNIONS 


It is commonly proclaimed that in the initial round the UE would be among 
the first of the unions attacked by the various proposals to limit the workers’ 
rights to free choice. The record of the UE, its internal democratic operation, 
its long struggle for the welfare of its members, and its devotion to the best 
interests of the entire Nation thus serve to make clear the general antilabor 
and antidemocratic character of the proposals to limit free choice of workers 
under the disguise of attacking ‘““Communist-dominated” unions. 

The foundation of the proposal to destroy the UE and its leadership is the 
charge that the UE is “Communist-dominated.” A genuinely democratic union 
cannot be dominated by any outside force. The irrefutable fact of the inner 
democracy of the UB, that the UE is run by its membership alone, gives the lie 
to any and all charges of any outside domination of the UE. 
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UE democracy 

The obvious fact is that a union run by its membership cannot be dominated 
by any outside force whatsoever. 

The membership is the highest body of the UE. All actions of the union con- 
vention affecting the union constitution must be submitted to the membership 
of the local unions for ratification or rejection at special membership meetings 
called for the purpose, and no such actions can be put into effect until ratified 
by the membership. 

The highest policymaking body in the UB, under the UE constitution, is the 
annual convention, not the officers of the union. Every local union, proadminis- 
tration or antiadministration, has equal right to elect and send delegates to the 
convention with voting power proportional to the local’s membership. Every 
local has an equal right to submit resolutions to the convention, and through 
its delegates to take part in the debate on all questions and to vote on every 
issue. There is no packing of UE conventions with machine-paid delegates, no 
strong-arming of opposition delegates, no cutting off of discussion by highhanded 
chairmen, as occurs so frequently and repeatedly in the conventions (when they 
have them) of some unions which the chairman of this subcommittee never finds 
it necessary to attack. 

Locals of the UE adopt their own constitutions and bylaws, the only restric- 
tion being that these shall not conflict with the constitution and bylaws of the 
international union. The members of local unions elect their own officers. shop 
stewards, and other local functionaries and conduct their own affairs. In the 
locals as in the international union, the membership is the highest body. 

Members or locals in opposition to the policies or leadership of the UE are 
protected in their right to be in opposition, however distasteful or injurious their 
policies, in marked contrast to the practice of certain approved unions whose tep 
officials dictatorially remove the elected officials of opposition locals purely and 
simply for the purpose of wiping out opposition. 

The UE practice of democracy extends to every part of the work of the union. 
It is demonstrated again in the method by which our members determine the 
nature of their demands for negotiations, what settlements they shall reject or 
accept, and whether or not to strike. 

Since its foundation in 1936, the UE has guarded the principles of rank-and- 
file control and internal democracy upon which the union was built, as expressed 
in the preamble to the UE constitution: 

“We * * * form an organization which unites all workers in our industry 
on an industrial basis, and rank-and-file control, regardless of craft, age, sex, 
nationality, race, creed, or political beliefs, and pursue at all times a policy of 
aggressive struggle to improve our conditions.” 

The incontrovertible fact of membership control of the demands, settlements, 
strikes, and general program of the UE makes nonsense of the pretended fear 
that the officers of the UE may transform the union overnight into an instrument 
of subversion. Nothing in the record of the union or its leadership justifies such 
a fear. 

The attack upon the UE is being based very frankly upon the program and 
policies of the UE. 

The program and policies of the UE are determined democratically by the 
membership, and in consequence reflect the needs, aspirations, and opinions of 
the membership. 

The attack, then, is on the needs of the membership, and upon their right 
to formulate their own policies and express their own opinions upon economic 
and political questions. 

The record of the UE 

The record of the UE, its policies and activities have been an open book since 
the organization of the union. This record has been proudly proclaimed by 
the UE throughout the country and spread upon the records of many Congresses, 
It is not intended her to attempt a lengthy restatement of this record. The 
highlights of the UE record, however, reveal the reactionary character of the 
attacks on the UE, indicates the evil inspiration of those attacks, and shows that 
the attacks on the UE endanger the entire free labor movement and the general 
welfare of the country. 

The UE has consistently maintained its political independence. It has not 
abandoned its political independence to any party or any outside group. It was 
essentially this independent political position and the refusal to join the leader- 
ship of CIO in giving up political independence that led to the first disagreement 
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of the UB with the CIO, and ultimately to the withdrawal of the UE from the 
CLO. UFE’s refusal to climb in any political party’s pocket also led to the vindic- 
tive antagonism of powerful political machine forces. 

The UE under its present leadership has an outstanding record of organiza- 
tion and collective bargaining. Under this leadership the UE organized the 
electrical, radio, and machine industries of the country. Throughout its 18 years 
of existence the UE has waged a constant fight against speedup and rate cutting 
by the giant corporations of the electrical-manufacturing industry. The UE has 
led in the fight against the exploitation of women and Negro workers in our 
industry. The contracts and wage levels in the industry are a monument to the 
union organization of the industry, the devotion and service of rank-und-file 
members, and the leadership of the UE in its struggle to better working condi- 
tions and improve wages. The UE has sought to increase the activity and par- 
ticipation of its membership in the political and legislative issues of the country 
and year after year has appeared before the Congress in behalf of legislation 
aimed to better the living conditions of the working people and to protect the 
democratie rights of all the people. 

The traducers of the UE assert as their most basic fabrication that the UE 
“through Communist domination serves the purposes of Soviet foreign policy.” 
A careful and objective look at the facts thoroughly exposes such slanderous 
allegations. The position of the UE on foreign-policy matters as set forth in its 
annual conventions and as carried out by its officers and representatives simply 
reveals that the UE has followed consistently, a policy designed to serve the 
nterests of its membership by constantly seeking to maintain peace in the world, 
resolutely opposing Fascist and colonial exploiting forces throughout the world 
through a foreign policy determined by the influence of the common people rather 
than of special, profiteering interests. 

At the outset of considering this question, two points should be made: (1) The 
UE is a trade union and, as such, the overwhelming bulk of its activities, delibera- 
tions, policies, and pronouncements have to do with basic trade-union questions 
and related domestic policies. The press of these issues has, perforce, required 
that a minimum of time and attention be given to some of the broader questions 
of world affairs. The record reveals this to be the case. UE pronouncements on 
foreign policy are limited almost exclusively to general convention resolutions 
and do not deal with the specific issues which arise regularly in the course of 
time. Indeed there are some in our union who feel that the UE should have given 
more time and more specific attention to the overwhelming important questions 
of foreign policy. The facts remain that over the years the UB, as a trade union, 
has been overwhelmingly concerned with trade-union problems. (2) Through 
the year 1947 the UE, as a section of the CIO, participated in the formulation 
and fully agreed with the foreign-policy position taken by CIO, This fact ap- 
plies at all stages, including the period immediately prior to World War II, when 
the CIO, as so many others, had grave doubts about United States involvement 
in the European conflict, with lendlease, conscription, ete. 

In 1947 the split that began between the UE and the rest of the CIO, insofar 
as it involved foreign policy, resulted not from a change in UE policy but from 
a change in CIO policy. Without deviation the UE has followed the policy de- 
veloped by the late Franklin D. Roosevelt and enunciated as our national policy 
at Yalta and Potsdam Declarations at the end of World War II. A close inspec- 
tion of the issues of this period shows that only the application of the most ex- 
treme McCarthyism in the trade-union field can lead to allegations of “service 
to Soviet foreign policy by the UE.” 

To restate: It is the position of the UE that all proposals which would es- 
tablish Government controls depriving workers of their free choice of their union, 
or of their free choice of their union officers, are profoundly antidemocratic and 
are a major weapon of the antilabor forces seeking to destroy the free and ef- 
fective American labor movement. The facts are that the UE is a democratic 
rank-and-file organization, loyal to the best interests of the American people, 
and that the democracy of the UE in organization and practice insures that 
it cannot be dominated by any outside force whatsoever. The attempt to force 
labor into conformity with the policies of government and industry, by outlawing 
unions which dissent from these policies, threatens the living standards and 
democratic rights of the whole people, not the members of organized labor alone. 
Under the false pretense of guarding against sabotage and treason, industry is 
hoping to use its power in Washington to outlaw all opposition to its policy of 
profiteering and repression—to crush dissent in America, to take away from the 
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people the right to determine for themselves the issues of peace and war, of 
plenty or poverty, of freedom or subservience. It is that attempt that is treason 
to America. 


ANALYSIS OF GoLDWATER-RHopES Britt (S. 1254 anp H. R. 3393), py Davin 
ScRIBNER, GENERAL COUNSEL, Bastin R. Potiirr, ASSOCIATE GENERAL COUNSEL, 
Unrrep Evecrrtcar, Rapio & MacHINE WorkKeERS oF AMERICA (UE) 


The Goldwater-Rhodes bill would abolish the constitutional rights of workers 
to organize into unions of their own choosing It would subject all unions to 
the dictates of a McCarthyite-McCarranite Government board and limit the 
choice of workers to unions which met the approval of this board. 

The Goldwater-Rhodes bill applies the techniques of Senator McCarran’s 
Internal Security Act to unions. President Truman described the McCarran 
Act as the “greatest danger to freedom of speech, press, and assembly since 
the alien and sedition laws of 1798.” Now in the spirit of Taft-Hartley and 
McCarthyism, the Goldwater-Rhodes bill constitutes a specific application of 
this antidemocratic danger to organized labor. 

The Goldwater-Rhodes bill brings every union policy and every participant 
in union activities under Senator McCarran’s Subversive Activities Control 
Board. Under the bill the Board would have the power to determine that 
either unions or individuals are “Communist labor representatives” and to 
outlaw them. Proceedings before the Board are initiated by the Attorney 
General. 

The Goldwater-Rhodes bill would place all unions—AFL, CIO, and inde- 
pendent—at the mercy of a Government board for their very existence. It 
deprives workers of their right freely to choose their unions and their union 
leaders without interference by employers or Government. It would deprive 
unions and union members of their right freely to organize to defend their 
living standards and to strike. It penalizes unions and union members if 
they use their American right to engage in political activities and advocate 
legislation in their own interests. It endangers every collective-bargaining 

greement in the country. It restores government by injunction and provides 
an employer with a ready technique to stall by an unfair-labor-practice charge 
indetinitely. The Goldwater-Rhodes bill represents the greatest threat in America 
today to free unions and a free country. 


OPPOSED BY ORGANIZED LAROR 


All organized labor has recognized the danger of the Goldwater-Rhodes bill 
and its principles to free unions. 

Almost immediately upon its introduction, the bill was attacked by an 
American Federation of Labor spokesman as a “fishing license to McCarran 
Act Control Board to probe into the affairs of unions everywhere and decide 
which unions and employees it wished to purge.” AFL Research Director Glen 
Slaughter, of the AFL League for Political Education, who attacked the bill, 
said: 

“It would order out of business any union that ever advocated anything 
the Communist Party advocated, including income taxes and public schools. 
No bill in recent years has so closely resembled the thought control so character- 
istic of totalitarian regimes.” (AFL News Reporter, March 27, 1953.) 

Speaking of the Goldwater-Rhodes bill, the United Mine Workers Journal 
said (April 1, 1953 

“This is a clever ruse by which men can be accused of ‘guilt by association’ 
in one particular city and the whole wage structure and working conditions 
in a particular industry outlawed nationwide. 

“This is certainly dealing from the bottom of the deck on the matter of 
outlawing industrywide bargaining.” 

Albert J. Fitzgerald, president of United Electrical, Radio & Machine Workers 
of America (UE), testifying before the House Committee on Education and 
Labor, said of the bill: 

“The real aim of the bill is to smash unions, break strikes, and place the 
Government all out on the side of the big corporations in slashing rates and 
Violating union contracts. * * * 

“Once it is established that the Government can set up categories of outlawed 
unions and officially approved unions, any union desiring to maintain its status 
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on the approved list must conform in policy and program to the rules that) 
politicians and employers establish,” 

The late Philip Murray, president of the CIO, assailed proposed legislation 
similar to this bill in a letter to the Senate Committee on Education and Labor 
(January 9, 1952). He said, in part: 

“As a basic philosophy, we in the CIO believe that the right of American 
workers to choose their own collective-bargaining representatives is as funda- 
mental to our democratic way of life as the right to speak, to worship, and to as- 
semble freely with one’s fellow men. Encroachments upon this fundamental 
right to choose collective-bargaining representatives should never be undertaken 
except after a showing that such encroachments are vitally necessary to our 
national safety. We do not believe any such showing has been made. * * * 

“We believe that if the Government undertakes to determine what unions 
can represent workers in this country, it will have embarked upon the long 
trail toward Government control of unions. In the dictatorships of the world, 
unions exist at the sufferance of the state. We in America do not want to take 
a single step in that direction.” 

Testifying before the same Senate committee, the late Allan S. Haywood, 
director of organization of the CIO, said: 

“Government licensing of unions would inevitably involve thought control, 
since it would turn not on acts but on beliefs and loyalties. The determination 
of whether a union should be proscribed would necessarily reflect the individual 
political and economic views and attitudes of the Government officials making 
the determination. Once the gate is opened to Government proscribing of unions, 
the temptation will be present to use the device to destroy any union with whose 
objectives the administration in power may not happen to agree.” 


SUPPORTED BY BIG BUSINESS 


Just as organized labor has opposed the Goldwater-Rhodes bill and its prin- 
ciples, big business has seized upon this opportunity to create company unions. 
The president of the NAM, testifying before the House Committee on Educa- 
tion and Labor, advocated legislation along the lines of the Goldwater-Rhodes 
bill. He said: 

“To accomplish this, it might be wise for the Government, acting for all the 
people, to investigate and determine which collective-bargaining agency is led 
or dominated by a Communist group or other subversive groups. This should not 
be a responsiblity for a private employer to undertake, nor for the NLRB. 
Upon such determination, by an appropriate Government agency, employers 
would be freed of the obligation to bargain with such a union or to recog- 
nize it as representing its employees.” 

The union-wrecking plan set forth in the Goldwater-Rhodes bill has been the 
pet project of such corporations as the General Electric Co. and Westinghouse 
Electric Corp. 

General Electric Co., Vice President Boulware recently publicly proposed that 
“* * * a cease-and-desist order prohibit(ed) the designated individuals and 
the organization from soliciting or reviewing union dues, encouraging or sup- 
porting strikes or other interferences with production, and from any attempt 
to compel employers to recognize or continue to recognize the organization or 
individual as a bargaining representative. Consideration should be given to 
providing criminal as well as civil penalties for violation of such a final 
order. * * *” 

And the General Electric counsel advised the Senate Labor Committee that 
General Electric “endorses 8. 1254 heartily.” 

And Westinghouse Electric Corp. Vice President Robert T. Blasier advised the 
Senate Labor Committee: ‘‘We believe a constructive step has been taken in 
Senate bill 1254, introduced by Senator Goldwater on March 9, 1953. The objec- 
tives of this bill coincides generally with our views on this problem.” 

The “friends” of the Goldwater-Rhodes bill expose it as destructive of all 
organized labor. 


EVERY LABOR UNION AND LABOR LEADER IN DANGER 


How the bill endangers all unions 

The bill sets up a series of “definitions” of “Communist labor representatives” 
and sets out certain facts which shall constitute “proof” of being a “Communist 
labor representative.” As the discussion below shows, these are broad enough 
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to reach every labor union and labor leader in the country solely because 
they are engaged in legitimate union activity. This is especially so when we 
realize that the bill, if enacted, would be administered in the spirit of McCarthy- 
ism in which it is written. 

The “definition” of a union “Communist labor representative” 


The bill sets up three alternative “definitions” of a “Communist labor repre- 
sentative.” Each of them is broad enough to include every legitimate noncom- 
pany union in the country. 

The first of these “definiitions,” section 2(6) (a), reads as follows: 

“(a) it or any parent labor organization with which it is affiliated is operated 
or functions in whole or in part as an instrumentality for promoting or pub- 
licizing and advocating the econonic international and governmental doctrines, 
policies, or aims of the world Communist movement ;’ 

The most striking thing about this definition, as about all these “definitions,” 
is that there is no requirement that the policies, etc., which the union promotes 
or advocates be subversive. Any part of a legitimate union program in behalf 
of its members may be cause for outlawry of the unions. The punishment turns 
not on what the union advocates but who else advocates the same thing. It is 
no defense to the drafters of the Goldwater-Rhodes bill that every item of a 
union’s program is in the interests of its members. If the union’s program “in 
whole or in part” coincides with the program of the “World Communist move- 
ments”, the union is to be outlawed. 

Communists advocate many things which unions advocate—FEPC, higher 
wages, health insurance, flood control, etc. This bill would forbid a union to 
advocate those things under penalty of outlawry. Discussing a similar provision 
in the Internal Security Act, former President Truman said: 

“This provision could easily be used to classify as Communist-front organi- 
zation any organization which is advocating a single policy or objective which is 
also being urged by the Communist Party or by a Communist foreign govern- 
ment. In fact, this may be the intended result. * * * 

“It is not enough to say that this probably would not be done. The mere fact 
that it could be done shows clearly how the bill would open a Pandora’s box of 
opportunities for official condemnation of organizations and individuals for per- 
fectly honest opinions which happen to be stated also by Communists. * * *” 

Big business has always propagandized that the basic policies of the labor 
movement were Communist. The magazine, American Machinist (February 
16, 1953), mainly circulated among employers, quotes an employer survey as 
showing, 

“A surprising coincidence of attitudes between CIO official publications and 
Communist papers. Where attitude toward free enterprise is involved, C1O fol- 
lows the Communist Party line with the persistence of a shadow.” 

An indication of the broad scope of this section and what is meant by pro- 
moting Communism is given by the indictment of Professor Lattimore for per- 
jury in denying that he was a promoter of communism and Communist interests. 
Lattimore’s activities consisted of trying to reform the government of Chiang 
Kai-shek so that communism could be fought more vigorously and effectively. 
Communists also said that the Chiang Kai-shek government should be reformed. 
A grand jury found that Lattimore was promoting communism. 

The bill is deliberately without definition of the phrase “world Communist 
movement.” Even if a union were willing to truckle completely to the McCarthy- 
ities it still could not be sure if it had purified itself. At some future time a gov- 
ernment board could always find that one of its policies was in part the policy 
of the undefined “world Communist movement” and outlaw it. 

The definition of section 2 (6) (b) of the bill is even broader that section 2 (6) 
(a). It provides: 

“(b) It or any parent labor organization with which it is affiliated is operated 
or functions in whole or in part as an instrumentality for giving aid and support 
to any Communist foreign government, Communist-action organization, Commun- 
ist-front organization or the world Communist movement.” 

Under this section it is not even necessary that a policy be advocated. It is 
enough that the union give aid and support—whatever that means—to a Com- 
munist foreign government, Communist-action organization, Communist-front 
organization, or the world Communist movement. 

Under the Internal Security Act a labor union can be held to be a Communist- 
front organization. By section 2 (6) (b) of the Goldwater-Rhodes bill a union 
can be outlawed for aiding and supporting a legitimate strike by workers who 
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belong to a union which is later declared to be a Communist-front organization. 

The fact that no union can protect itself from the Goldwater-Rhodes bill is 
clearly shown by the definition of section 2 (6) (c) which provides: 

“(c) Any individual found to be a Communist labor representative, is an officer 
or employee of, or is influential in or responsible for the policies of such organi- 
zation, or is an officer or employee of, or is influential in or responsible for 
the policies of any parent labor organization with which such organization is 
affiliated.” 

Under this section a union can be outlawed merely because someone influential 
in the union is held to be a Communist labor representative. Just as any union 
engaging in legitimate union activities may be outlawed under the act, so any 
union leader performing his duties may be outlawed. Not only is the individual 
labor leader penalized by the bill. His union may also be outlawed for his acts 
on behalf of its members. 

As long as the labor movement has existed employer provocateurs have at- 
tempted to create frameups to destroy unions. This bill makes their task easy. 
The definition of an individual Communist labor representative is so broad that 
any agent provocateur may easily bring himself within it and so destroy the 
union. 

Even if an employer agent is exposed and rejected by the membership he still 
van destroy the union. The Board may still find he is influential in or responsible 
for the policies of the union. 

The evidence that a union is a Communist labor representative 

Section 6 (a) sets forth a series of factors the Board may consider among 
other matters in determining whether a union is a Communist labor representa- 
tive. These criteria, instead of narrowing the scope of the definition of a Com- 
munist labor representative to protect unions, broaden it to place every union 
in the country at the mercy of a Government board. 

As in the definitions, there is no requirement under these criteria that any of 
the actions of the union or its leaders be subversive. Any part of a legitimate 
union program can be used by the Board to outlaw a labor union. All that the 
bill makes important is whether or not Communist organizations have taken 
similar positions. Sections 6 (a) (3) and 6 (a) (4) of the bill set forth the 
following criteria: 

“(3) Whether its funds, resources, or personnel, or the funds, resources, or 
personnel of any parent organization with which it is affiliated have been used 
to advocate, disseminate, and publicize or otherwise promote the military or 
international economic or political policies of any Communist-action organiza- 
tion, Communist-front organization, Communist foreign government, or the world 
Communist movement. 

(4) Whether the positions advocated or supported by it or by any parent or- 
ganization with which it is affiliated, particularly with respect to military or in- 
ternational economic or political matters have, during any substantial period 
of time, been identical or substantially identical to positions advocated on like 
matters by a Communist-action organization, Communist-front organization, 
Communist foreign government, or the world Communist movement.” 

It is not even necessary under these sections that the union’s position, in any 
part of its program, be identical with that of the Communists. All the bill re- 
quires is that some part of the union’s program be in the opinion of a Government 
board substantially identical with a Communist position on what the board con- 
siders to be like matters. 

Under the Internal Security Act a particular union can be held to be Com- 
munist-front organization. Another union can be outlawed if its program bears 
a resemblance in whole or in part to that of the first union, and so on and on, 
union by union. 

But a union can have no program at all or one which differs drastically from 
everything advocated by the Communists and stil! be abolished by a Govern- 
ment board. Section 6 (a) (2) of the bill establishes the following criterion of 
guilt: 

“(2) Whether it or any parent organization with which it is affiliated has 
knowingly accepted financial or other support from a Communist-action organ- 
ization, Communist-front organization, Communist foreign government, or the 
world Communist movement.” 

All that is necessary for the outlawry of a union under section 6 (a) (2) is that 
it have received strike relief for the families of its striking members from a 
union which the board later holds-to be a Communist-front organization or from 
an undefined world Communist movement. 
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Under section 6 (a) (2) an international union which received per capita under 
its constitution from a local union which a Government board held to be a Com- 
munist-front organization or part of the world Communist movement could be 
outlawed even though the international itself was in complete agreement on 
every point with the McCarthyites. 

Under the Goldwater-Rhodes bill, no union leader and no union can know 
what part of a leader’s activities in advancing the interests of the union and 
its members will cause his union to be outlawed. Sections 6 (a) (1) and 6 (a) 
(5) of the bill establishes the following criteria of guilt for a labor organization: 

“(1) Whether any officers, employees, or others who have been active in its 
management or the management of any parent organization with which it is 
affiliated have been active in the management, direction, or supervision of, or 
have functioned as representatives of, any Communist-action organization, Com- 
munist-front organization, Commuist foreign government, or the world Commu- 
nist movement, or have been subsequent to January 1, 1949, members of or par- 
ticipants in the activities of the Communist Party of the United States. 

“(5) Whether any officers, employees, or others active in its management, or 
officers, employees, or others active in the management of any parent organiza- 
tion with which it is affiliated, have participated in the activities of, and sup- 
ported the programs and policies of, any international labor organization which 
regularly adheres to the policies advocated and supported by the world Commu- 
nist movement, and whether the organization or any parent organization with 
which it is affiliated has, since January 1, 1949, sponsored or paid for, in whole 
or in part, the trip of any person or persons to a country controlled by a Com- 
munist foreign government.” 

At any time a Government board may hold that the completely legitimate ac- 
tivities of a labor leader on behalf of his members made him a representative of 
the undefined world Communist movement or of another union which is sud- 
denly held to be a Communist-front organization, or to be unworthy of support 
under section 6 (a) (5). 


HOW THE BILL ENDANGERS ALL LABOR LEADERS 


The bill provides that individual labor leaders may be outlawed from the 
labor movement for life as Communist labor representatives. These provisions 
are important not only to individual labor leaders, but to every union, since a 
union may be outlawed if it is associated with an individual found to be a Com- 
munist labor representative. 

The bill sets up three alternative definitions of an individual Communist labor 
representative. Each of them is broad enough to place every individual labor 
leader in the country in danger. 

Section 2 (5) (a) of the bill establishes the following definition of an indi- 
vidual Communist labor representative. 

“(a) Such person advocates or has aided or supported financially or other- 
wise, the advancement of the economic, international, military, and govern- 
mental doctrines, policies, or aims of the world Communist movement, while 
knowing or having reason to know that such doctrines, policies, or aims are 
those of the world Communist movement.” 

Like the sections of the bill applicable to unions, this provision penalizes an 
individual regardless of whether or not the policies he advocates are subversive. 
Whether or not they are in the interests of his union, an individual can be out- 
lawed from the labor movement solely because some of the doctrines he advo- 
cates are also advocated by Communists. The plain effect of this provision is 
to deprive every union leader of his right of free speech on behalf of his union 
and to punish him for its exercise by putting him on a Government blacklist. 

Section 2 (5) (b) sets up the following definition of a Communist labor 
representative : 

“(b) Such person has knowingly aided or supported, financially or otherwise, 
any Communist-action organization, Communist-front organization, Commu- 
nist foreign government or any organization listed as subversive by the Attorney 
General under the provisions of Executive Order 9835 subsequent to the time 
such organization was so listed.” ‘ 

Under section 2 (5) (b) an individual need not even advocate a policy which 
Communists advocate. It is enough that in the opinion of a McCarthyite board, 
the policies a labor leader advocates aid or support—whatever that means—a 
Communist-front organization—which may be another union. 

Section 2 (5) (c) of the bill destroys the right to strike. It defines a Com- 
munist labor representative as follows: 
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“(c¢) Such person has instigated or encouraged or may instigate or encourage 
strikes, slowdowns, or other interruptions of work among employees, for the 
purpose of aiding and supporting the world Communist movement or a Commu- 
nist foreign government.” 

Section 2 (5) (¢) places the right to strike under the control of a Government 
board. A labor leader may be outlawed from the labor movement (and his 
union destroyed) if the Board decides that he encouraged a strike and the strike 
was for the purpose of aiding the undefined world Communist movement. 

Organized labor well knows that every major strike is called a political strike 
by the employees. The Goldwater-Rhodes bill would write this employer slander 
into law. 

It is no protection to the right to strike that the bill appears to limit itself to 
strikes for the purpose of aiding the world Communist movement. Every strike 
lessens production, and so could be held to aid the world Communist movement. 
This is especially true when we remember that the world Communist movement 
is undefined and the Board is given complete liberty to write in whatever defi- 
nition the McCarthyites of the moment decide. 

The bill not only punishes the exercise of the right to strike. It enables the 
Board to outlaw strikes before they occur. Under 2 (5) (c) the Board may 
outlaw a union leader from the labor movement (and outlaw his union) if he 
may instigate or encourage strikes at some time in the future. 


EVIDENCE THAT AN INDIVIDUAL IS A COMMUNIST LABOR REPRESENTATIVE 


As in the case of unions, the bill sets forth a number of criteria that the 
soard may consider among other matters in deciding whether or not an individual 
is a Communist labor representative. 

These sections reemphasize the power of the Board to outlaw an individual 
solely for attempting to advance the interests of his union membership. Nowhere 
is there any requirement that he be subversive in word or deed. 

The first of these criteria, section 6 (b) (1) reads as follows: 

“(1) The extent to which such person has been responsible for formulating, 
effectuating, or publicizing the activities, policies, or programs of any labor 
organization or parent organization with which it is affiliated which the Board 
finds to be a Communst labor representative. 

Under section 6 (b) (1) an individual may be outlawed because his union 
is held to be a Communist labor representative. It does not matter if the indi- 
vidual’s record in his union is worthy only of the highest praise. Indeed, the 
harder he has fought for his union membership and the more responsible he has 
become for the union’s guidance, the more likely it is that a Government board 
will bar him from the labor movement. 

The second criterion for convicting an individual Communist labor representa- 
tive, section 6 (b) (2) reads as follows: 

“(2) The extent to which such person has knowingly received financial assist- 
ance from, given financial assistance to, been a member of, or a participant 
in activities of, a Communist-front organization, Communist-action organization, 
or the world Communist movement.” 

Section 6 (b) (2) would penalize an individual solely because he received finan- 
cial assistance for his union in its legitimate activities from another union later 
held to be a Communist-front organization or from someone a Government board 
later held to be part of an amorphous world Communist movement. It would 
outlaw a labor leader who has given strike relief to a union later held to be 
a Communist-front organization. 

The third criterion of guilt is set forth in section 6 (b) (3) which provides: 

“(3) Whether such person has been a member of or a participant in the activi- 
ties of the Communist Party of the United States, subsequent to January 1, 
1949, or been a member of or a participant in the activities of any organization 
listed as subversive by the Attorney General under Executive Order 9835, sub- 
sequent to the time such organization was so listed as subversive.” 

Under section 6 (b) (3) he could be penalized if he participated in activities 
solely designed and intended to aid his union so long as a Government board 
might find that the Communist Party or an organization on the Attorney Gen- 
eral’s subversive list also participated in these activities. 

Section 6 (b) (3) leaves the fate of any labor leader up to one Government 
official—the Attorney General. The subversive list is drawn up solely by him. 
The Supreme Court described these lists as patently arbitrary. Joint Anti- 
Fascist Refugee Committee vy. McGrath, 341 U. S. 123. The United States Court 
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of Appeals for the Second Circuit described it as a purely hearsay declaration 
and of no probative value. United States v. Remington, 191 F. 2d 246. Under 
the Goldwater-Rhodes bill a union leader—and his union—can be outlawed on 
the patently arbitrary, purely hearsay declaration of one Government official. 


HOW THE BILL AIDS THE EMPLOYER AND DESTROYS THE FREE LABOR MOVEMENT 


The punitive provisions of the Goldwater-Rhodes bill grant every wish of the 
employers. Under its provisions a free labor movement can be destroyed by a 
Government board acting in the interests of the employer. 


Destruction of unions—Open shop 


Sections 3 (ec) (2) (A) and 3 (c) (2) (B) of the bill permit the complete 
destruction and outlawry of unions and collective action of workers. The Board 
may order that the union— 

“(A) Shall cease and desist from acting as the representative, spokesman, 
leader, adviser, or agent of employees engaged in any concerted activity for the 
purpose of collective bargaining or other mutual aid and protection. 

“(B) Shall cease and desist from soliciting, or from accepting from employees, 
or from their employer, pursuant to the terms of any assignment, checkoff, or 
other agreement, any money or thing of value as the initiation fees or member- 
ship dues of such employees in a labor organization.” 

Not only do these sections permit a union to be barred from collective bargain- 
ing, it can be prevented from engaging in any activity for the mutual aid and 
protection of its members, i. e., for any purpose. 

Unions, of course, are only the collective organ of their members. An order 
under 3 (c) (2) (A) forbidding a union to engage in collective action forbids 
its members to engage in collective action in their own interests. What employer 
could ask for more? The Goldwater-Rhodes bill gives him complete free rein to 
speed up his workers and destroy established working conditions. 


Criminal penalties 


The bill drastically punishes any attempt by working people to protect their 
interests. Any union which engages in collective action for mutual aid and pro- 
tection after a Board order issues is subject to a fine of $10,000 a day. Any 
individual who attempts to rally the workers to resist employer exploitation 
runs the risk of a fine of $10,000 a day and 5 years in jail for each day his 
activity continues. 

Right to strike destroyed 

Under the Goldwater-Rhodes bill a Government board can abolish the right to 
strike absolutely. 

Section 3 (c) (2) (C) provides: 

“(C) Shall cease and desist from instigating, encouraging, or supporting, 
directly or indirectly, any strike, slowdown, or other interruption of work among 
employees.” 

Under this section workers through their unions can be absolutely forbidden 
to strike regardless of the employer provocation. Not only are the workers 
themselves forbidden to strike, they cannot, under threat of criminal penalties, 
even express their sympathy directly or indirectly for workers who do strike. 

Abraham Lincoln said, “Thank God we live in a country where workingmen 


have a right to strike.” The Goldwater-Rhodes bill would destroy this precious 
American right. 


Permanent Government control of labor unions 

The Goldwater-Rhodes bill would establish a system of company unions under 
permanent Government control. 

Section 3 (d) of the bill provides that, after a labor organization has com- 
plied with the Board order, the Board may suspend the outlawry of the labor 
union. This action, however, means the union will exist only at Government- 
employer sufferance. A proviso to section 3 (d) permits the Board to reinstate 
its order in full foree and effect upon not less than 5 days’ notice to the union. 

Unions, if permitted to exist at all, can exist only as Government-company 


unions. The slightest sign of militancy will mean their instant dissolution by 
the Board. 


Ends union democracy and membership control 


The bill puts a governmental veto in every union election. The Board may 
order a union under 3 (c) (1) (A) to: 
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“(A) Dismiss or otherwise permanently remove from influence in, or from 
office or employment by the organization, any of its officers or employees found 
by the Board to be a Communist labor representative.” 

As shown earlier, any honest labor leader can be held to be a Communist 
labor representative and outlawed by the Board. This provision insures that 
unions if they exist will exist as company unions. The surest sign of a company 
union is that the workers are not free to elect representatives of their own 
choosing, but must accept the veto of someone outside their ranks. 

Breakup of collective bargaining isolation of unions 

The bill fulfills the current demand of the NAM for the abolition of what it 
calls industryide bargaining. Under section 3 (c) (1) (B) the Board can 
order a union to: 

“(B) Dissaffiliate and sever completely all connections and relations with 
any affiliated labor organization found by the Board to be a Communist labor 
representative.” 

By means of this provision the Board can force unions into isolation where 
the employer interests can easily defeat them by a one-at-a-time strategy. In 
every major industry unions must deal with giant enterprises acting in common. 
Section 3 (c) (1) (B) would force unions into isolated struggle against these 
giant enterprises, a struggle they would be sure to lose. 

The United Mine Workers Journal said of this aspect of the bill: 

“This is a clever ruse by which men can be accused of ‘guilt by association’ 
in one particular city and the whole wage structure and working conditions in a 
particular industry outlawed nationwide. 

“This is certainly dealing from the bottom of the deck on the matter of out- 
lawing industrywide bargaining.” 


Destroys the NLRA 


The Goldwater-Rhodes bill fulfills the employers’ long-held ambition of com- 
plete destruction of the Wagner Act. Not content with their attempt to cripple 
labor unions by Taft-Hartley, they seek complete destruction of the National 
Labor Relations Act by the provisions of this bill. 

Section 5 (a) of the bill provides that when the Board finds a union or union 
leader is a Communist labor representative they shall have no rights under 
the National Labor Relations Act, and that no action by workers in conjunction 
with them shall be protected by the act. 

This section not only deprives those unions and labor leaders whom the Board 
chooses to label “Communist labor representatives” of any rights under the 
National Labor Relations Act—no matter how flagrant the employer’s anti- 
union activity. It provides a way for an employer to tie up an unfair labor prac- 
tice charge or an election proceeding indefinitely. Every hearing will be turned 
into an investigation of whether or not the workers involved are “in conjunction 
with” the outlawed union or union leader. The opportunities for employer frame- 
ups and perjury under such a provision are obvious. Even if these employer 
attempts are ultimately unsuccessful, the employer is given an opportunity to 
prolong the proceedings to such an extent that by the time relief is obtained, 
it is meaningless. 


Restores government by injunction—destroys the Norris-LaGuardia Act. 

In securing the passage of Taft-Hartley the employer interests were only 
partially successful in their efforts to secure complete repeal of the Norris- 
LaGuardia Act. Taft-Hartley while it allows the Government to seek injunc- 
tions against labor still limits private employers in their efforts to secure in- 
junctions in labor disputes. The Goldwater-Rhodes bill would once again give 
employers the right to obtain labor injunctions in the Federal courts, without 
the protections to labor afforded by the Norris-LaGuardia Act and would re- 
instate the “Government by injunction” of the Federal courts against which 
the labor movement struggled so many years. 

Section 5 (b) of the bill provides that the Norris-LaGuardia Act shall not 
apply to a labor dispute where a “Communist labor representative” (union or 
individual) is indirectly involved in such controversy, even though the striking 
union and its leaders are not held to be “Communist labor representative.” 

This provision means: 

(1) An employer can obtain an injunction against a union without notice to 
the union and without a hearing simply by alleging in his papers that a “Com- 
munist labor representative” is “indirectly involved.” 

(2) That all strike relief can be enjoined. 
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(3) Strikes can be enjoined. 

(4) Contributions of funds for the defense of strikers in the courts can be 
enjoined. 

(5) Peaceful picketing can be enjoined. 

Destruction of union contracts 

Even before the Board reaches a decision the bill provides for the complete 
destruction of bargaining relationships. After a union is found to be a “Com- 
munist labor representative,” its members have no rights under their contract. 

Section 14° of the bill provides that after the Attorney General commences 
an action, the NLRB must order an election if 20 percent of the employees in 
the bargaining unit (the NLRB now requires 30 percent) petition for one. The 
fact that a contract is in existence is no defense to such a petition as it is at 
present, 

Under the so-called Midwest Piping doctrine of the NLRB, an employer is 
forbidden to deal with a union while a representation proceeding is pending. 
Thus, even before a union is found to be a “Communist labor representative” 
under the bill, its members can lose their rights under their contracts. 

After a union is found to be a “Communist labor representative” the rights of 
its members under their contracts are completely destroyed. Federal courts are 
forbidden to entertain actions brought under these contracts by the union. 
Thus, union members—already deprived of their right to bargain collectively 
through their unions are also deprived of their right to enforce their contracts 
in the Federal courts. 


Life sentence for labor leaders 

The Goldwater-Rhodes bill permits the Board to apply the provisions of 
section 3 (c) (2) (A) and 8 (c) (2) (C) (set forth above, pp. 12-13) to in- 
dividual labor leaders in addition to unions. In addition the Board is given 
broad powers to make any other order against individuals they deem necessary. 

As applied to individuals these provisions in effect constitute a criminal 
penalty for life. A worker who is declared to be a “Communist labor repre- 
sentative” is forbidden by section 3 (c) (2) (A) from engaging in any con- 
certed activities in which he may be interested. If he is discriminated against 
by the employer, he may not seek the aid of his fellow workers to protect the 
working conditions in the shop, nor may he join with his fellow workers in any 
concerted activity connected with their mutual problems. If there is a strike 
in the plant, he is forbidden to participate in it or support it. He is made into 
an economic and social pariah. The penalty is far more severe than any term 
in jail could possibly be. 

The penalty against an individual provided by the bill last for life. The 
act specifically provides (sec. 3 (d)) that the Board itself has no power to 
revoke the designation of an individual as a “Communist labor representative.” 

Under the bill an individual—solely for his legitimate work as a union leader— 
may be subjected to a life sentence of economic outlawry, based solely on a 
McCarthyite estimate of his union’s policies. 


PROCEDURE UNDER THE BILL 


The Goldwater-Rhodes bill is to be administered by the Subversive Activities 
Control Board established under Senator McCarran’s Act of 1950. 


Filing of petition by Attorney General 

If the Attorney General has “reason to believe” that any union or union leader 
is a “Communist labor representative” he “shall” file a petition with the Sub- 
versive Activities Control Board (hereafter called SACB) to that effect. The 
petition must be verified and contain statements of facts upon which the Attorney 
General relies. 
Hearing 


SACB then serves the parties named with a notice of hearing to be held not less 
than 5 days after service. The parties can file an answer and appear and give 


i“* * * For this purpose, the National Labor Relations Board is specifically empowered, 
notwithstanding the provisions of Section 9 (c) (3) of the National Labor Relations Act, 
as amended, and notwithstanding any administrative policy of the National Labor Relations 
Board, to direct an election of representatives in any bargaining unit then represented 
by a labor organization or individual against which a proceeding under this Act has been 
commenced by the Attorney General. 

Provided, That there has been filed with the National Labor Relations Board a petition 
for such an election by 20 per centum or more of the employees in such bargaining unit.” 
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testimony at the hearing. SACB has discretion to allow “any other person” 
to intervene and present testimony. Rules of evidence are not controlling. 

The hearing is to be held before a “panel” of from 3 to 5 members appointed 
by SACB from a “labor panel” consisting of retired Federal judges who volunteer 
for such service. The record of the hearing is then filed with the SACB and it 
may take further testimony or hear argument before it issues its decision. 

The Board or its labor panel is given full power to issue subpenas which will 
be enforced by the Federal courts. Under this power the Board can compel a 
union to produce its membership lists and minutes of all meetings (no matter 
how confidential) at a public hearing where they will be opened for inspection 
by an employer or his agents. 

Hearings are to be public and the Board is given authority to exclude any party 
or attorney from the hearings whom it finds guilty of “misconduct.” Despite the 
exclusion of the party or attorney the Board is authorized to proceed in the 
absence of a party. 

Court review and enforcement 

A party aggrieved by an order of the SACB may file a notice of its objections 
with the SACB within 10 days after he receives the order. The SACB must 
then petition a court of appeals (or if no court of appeals is in session a district 
court) for enforcement of the order and for “appropriate temporary relief or 
restraining order.” 

The courts are given power to modify or reverse the decision of the Board 
but the findings of the Board (that there are “reasonable grounds to believe” 
applies to the individual or union concerned) if supported by “substantial evi- 
dence” shall be inclusive. 

Any order which the court may issue enforcing the order of the SACB is 
exempted from the provisions of the Norris-LaGuardia Act. 

Criminal penalties 

The act provides substantial criminal penalties for any union or individual 
who does not obey orders of the Board, or who continues functioning as a labor 
organization or labor leader while a Board order is in effect. 

A union is to be fined $10,000 a day for each day it continues to function as a 
union. A labor leader may be sentenced to 5 years in jail and fined $10,000 for 
each day he continues to function as a labor leader. 


THE GOLDWATER-RHODES BILL VERSUS THE CONSTITUTION 


No bill that oppresses labor unions and labor leaders as this bill does can be 
consistent with the democratic form of government provided by our Constitution. 
Every iota of the Goldwater-Rhodes bill does violence to our Constitutional form 
of Government. 


Right to organize and strike 


The Supreme Court of the United States long ago recognized that the right 
of workers to organize in unions of their own choosing and to strike are “funda- 
mental rights.” NLRB vy. Jones & Laughlin (301 U. 8. 1). The Goldwater- 
Rhodes bill would transform these fundamental rights of American workers into 
“privileges” subject to the whim of the Government board. Such a transforma- 
tion is impermissible under our form of Government, 


Freedom to choose union leadership 


The Supreme Court in recognizing the fundamental right of workers to organize 
and strike recognized also that “collective action would be a mockery if repre- 
sentation were made futile by interference with freedom of choice.” 

The Goldwater-Rhodes bill destroys the right of a union to choose its own 
leadership and transforms the unions into company unions. Such provisions are 
clearly unconstitutional. 

Freedom of speech 

The Goldwater-Rhodes bill punishes unions and their leaders solely for words 
and deeds in the legitimate interest of the union membership—words and deeds 
in no way subversive. This is a clear violation of the fundamental rights guar- 
anteed all Americans by the first amendment which provides in unmistakable 
terms, “Congress shall make no law abridging freedom of speech.” 

This violation of the Constitution is especially atrocious because it is directed 
at workingmen and women. Workers more than any other group need freedom 
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of speech. The basic weapons of workers in defending their living standards 
and those of their families is their ability to organize, to picket, and to appeal 
to their fellow citizens for support. These rights depend upon the preservation 
of the first amendment. 

Freedom of speech can only be restricted under our Constitution when the 
speech constitutes a “clear and present danger.’”’ The words and deeds of unions 
and union leaders in defense of the interests of workers can never constitute a 
“clear and present danger” to any legitimate interest. No doctrine of guilt by 
association (the basic principle of the Goldwater-Rhodes bill), can destroy this 
constitutional fact. 


The right of trial by jury 

The sixth amendment to the Constitution provides that every person accused 
in a criminal proceeding shall enjoy a right to trial by jury. The Goldwater- 
Rhodes bill denies that right to union leaders. 

The Goldwater-Rhodes bill places a life sentence of economic servitude upon 
union leaders who were found to be Communist labor representatives. This is a 
sentence far more severe than those imposed in criminal courts. 

The Goldwater-Rhodes bill by attempting to deprive union leaders of trial 
by a jury of their peers and to try them before a Government board chosen in the 
spirit of McCarthyism violates the Constitution. 


Press RELEASE—F rRIpay, ApriL 24, 1953 


Wasuineton.—“Thought control over unions is boss control over unions,” 
Albert J. Fitzgerald, general president of the United Electrical, Radio, and 
Machine Workers of America (UE), told the Senate Labor Committee at a 
hearing today. 

Blasting the Taft-Hartley Act and urging its prompt repeal, Mr. Fitzgerald 
singled out such proposed legislation as the Goldwater-Rhodes bill (S. 1254, 
H. R. 3993) as “the answer to the prayers of the General Electric, Westinghouse, 
International Harvester, and other companies seeking to set up company unions 
in America.” 

“The Goldwater-Rhodes bill,” Mr. Fitzgerald told the committee members, 
“would extend the antilabor Taft-Hartley Act and provide for thought control 
of union men and women through Government licensing of unions. Actually, 
thought control is boss control.” 

The UE president insisted that “the Government should take no single step 
limiting the right of workers freely to choose their own union and union officers.” 

“Genuinely strong unions are required to raise the real wages of working people 
and create the mass markets needed as an antidote to depression. The Taft- 
Hartley Act weakens unions. It must be totally wiped out,” the committee was 
told. 

Stating that “what is good for the trade unions of American workers is good 
for America,” Mr. Fitzgerald, speaking for 300,000 electrical, radio, machine, and 
farm equipment workers, urged Congress to entirely repeal the Taft-Hartley Act, 
fully restore the Wagner and Norris-LaGuardia Anti-Injunction Acts, and oppose 
any limitations whatsoever by the Government of the right of workers to strike, 
or to have complete freedom to choose their own union and their own union 
officers. The UE president also urged the necessity of enactment of the 1942 
oppressive labor practices bill proposed by the late Senators La Follette and 
Thomas against labor spies, industrial munitions, strike breaking, and private 
police systems. 

UE charged that the Taft-Hartley Act and the current drive to continue and 
extend its application is part of the long history of the fight against organized 
labor and collective bargaining by the powerful corporations of the country. 

Mr. Fitzgerald took an uncompromising position of total opposition to all uses 
of injunctions against labor and against any steps to deprive workers of their 
right to strike. Specifically, attacking the “National emergency injunction,” Mr. 
Fitzgerald charged this measure was destructive of collective bargaining, 
settled no industrial disputes, and by depriving workers of a basic freedom, 
itself creates a grave national emergency. 

Mr. Fitzgerald lashed out against any attempts to control unions by Govern- 
ment licensing and supervision. He said: “Collective bargaining is meaningless 
without free choice by the workers to organize and select their own union and 
union officers. Current attempts under the fake cover of ‘Red-hunting’ to take 
away this right to free choice is simply the attempt of bosses to gain control of 
unions through their political henchmen.” 
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Describing the 18-year unbroken record of service to its membership and the 
jovalty to the interests of the American people, the UB president emphasized 
that the attacks on the UB are really aimed at the entire labor movement and the 
wages and working conditions of all American workers. 


SUMMARY FOR REPEAL OF THE TAFT-HARTLEY ACT AND RESTORATION OF THE 
WAGNER AcT 


This statement for full repeal of the Taft-Hartley Act and full reinstatement 
of the Wagner and Norris-LaGuardia Acts, is presented on behalf of the more 
than 300,000 workers in the electrical, radio, machine, and farm-equipment 
industries, who are represented in collective bargaining by the United Electrical, 
Radio, and Machine Workers of America (UE). The UE views and proposals 
presented to Congress regarding Federal labor legislation can only be adequately 
evaluated within the framework of the following fundamental premises upon 
which our position is based. 


FUNDAMENTAL PREMISES UPON WHICH UE PROPOSALS ON FEDERAL LABOR LEGISLATION 
ARE BASED 


First: The general welfare of our country and its people requires the existence 
of strong and powerfully effective trade unions. What is good for the trade 
unions of the American workers is good for America. 

A. Only through collective bargaining carried out by strong trade unions can 
realistic progress be made toward the wage and working conditions needed 
to create the purchasing power and high living standards required to avoid 
depression and create stabilized peacetime, full employment. 

The Taft-Hartley limitations on organizational advances and on the bargaining 
power of labor in past years have weakened the labor movement's ability to 
maintain wage levels adequate to create the purchasing power required to 
stabilize peacetime full employment. The need is as great in 1953 as it was in 
1935 to strengthen the arm of trade unions as a geenral antidote to depression— 
this time depression lying ahead rather than at hand. 

Today, even with the overwhelming need for greater purchasing power on the 
part of workers, there are ominous signs of a financially suicidal determination 
by employers to take advantage of every weakness and limitation of the trade- 
union movement to reduce wages. 

B. Effective, genuine democracy, based on the popular rule of the people of 
America, requires a vigorous and powerful trade-union movement to offset, on 
behalf of the ordinary people, the vast economic, political, and propaganda power 
of giant industrial and financial interests. 

Second: The existence of a trade-union movement sufficiently strong to serve 
the essential needs of the country for economic health and democracy, in face 
of the bitter opposition of the concentrations of wealth and industrial power in 
the country requires positive and vigorous action by the Government to protect 


and encourage the organization of American workers for the purpose of effective 
collective bargaining. 


UE PROPOSALS ON FEDERAL LABOR LEGISLATION 


A. In pursuit of the general welfare, the Government should give effective 
protection and encouragement to organized labor, specifically with regard to 
labor’s right to organize and to engage in free collective bargaining with the 
unlimited right to strike. This requires the following: 

1. Repeal all sections of the Taft-Hartley Act putting limitations on the 
Wagner Act in its protection of labor’s right to organize and bargain collectively. 
This means the full restoration of the Wagner Act as enacted in 1935 and the 
Norris-LaGuardia Anti-Injunction Act of 1982. 

2. Enactment of the provision contained in the La Follette-Thomas oppressive 
labor practices bill of 1942 and Senate bill 603 (anti-labor espionage bill) 
introduced into the 83d Congress by Senator Murray. 

B. Employers should be provided with no added weapons against organized 
labor by the Government. This requires full repeal of the sections of the Taft- 
Hartley Act which provide weapons for the employer against union organization 
and collective bargaining. 

C. Federal legislation must protect and in no way limit the absolute right of 
workers to freedom of choice, freedom to choose their own union, freedom to 











2012 TAFT-HARTLEY ACT REVISIONS 


choose their union officials. This requires repeal of the Taft-Hartley non- 
Communist affidavit provisions and the repudiation of all similar proposals to 
limit free choice by workers, including particularly the complete repudiation of 
proposals such as contained in the Goldwater-Rhodes bill (8. 1254, H. R. 3993). 


THE UNENDING EMPLOYER DRIVE AGAINST ORGANIZED LABOR 


The Taft-Hartley Act and the current drive to continue and extend its appli- 
cation is part of the long and uninterrupted history of the fight against organized 
labor and collective bargaining by the dominant employers of the country. The 
continuity of this history of antagonism to organized labor should not be missed 
by this committee. 

This antilabor drive directed at the Wagner Act’s protections to organized 
labor has accomplished the following : 

1. Prevented the continued dynamic gvowth of trade-union organization. 

2. The strength of labor at the bargaining table has been significantly les- 
sened by the Taft-Hartley Act’s restrictions. 

Serious as they are, the full effects of the Taft-Hartley Act have not been 
felt during the first 514 years of its operation which have been a period of general 
economic prosperity. The full labor destructive and antigeneral welfare impact 
of the Taft-Hartley Act will be revealed only under circumstances of economic 
decline. 

The Taft-Hartley Act is aimed to play a twin role in the service of antitrade 
unionism: (1) To shatter the positive protections afforded organized labor by 
the Wagner Act, and (2) replace it by positive provisions serving as weapons for 
the employer against trade unions. 


UNDERMINING WAGNER ACT PROTECTIONS TO WORKERS’ RIGHT TO ORGANIZE AND 
BARGAIN COLLECTIVELY 


Employer coercion and intimidation of workers seeking organization 

The Wagner Act provided a positive though limited protection to workers 
against the use by the employer of his economic power and threats to prevent 
organization. Under the act and its interpretation by the Federal courts, anti- 
union speeches or statements by employers in the course of an organizing cam- 
paign were considered as relevant in the determination of whether the employer 
had used coercion and intimidation against his workers. Since it is this coercive 
and intimidating power that was and is the basic employer weapon against trade- 
union organization, this protection of the Wagner Act was of extraordinary impor- 
tance to workers and was of course vigorously resented by labor-hating employers. 

Under the Taft-Hartley Act and disguised behind the civil liberties slogan of 
free speech, anti-trade-union employers have contrived to basically undermine this 
protection to workers. 

Actually, the genuine issue of free speech is not involved since employers enjoy 
the same rights as all citizens guaranteed by the first amendment to discuss 
public issues and express their views. The purposely mistitled employer free- 
speech issue is important simply because it is a mask for employers, economic 
coercion. 

Administrative undermining of Wagner Act protection to labor 
The remnants of the Wagner Act protection to workers remaining in the Taft- 


Hartley Act have been substantially rendered ineffective by administration bias, 
delays, and complexities. 
Breaking-up effective bargaining units by creating artificial craft units 

In the establishment of appropriate bargaining units, the Taft-Hartley Act 
leads to the eating away of the industrial bargaining units and the carving out 
of unwarranted craft units. Under the Wagner Act, craft units of a legitimate 
character were fully protected. The Taft-Hartley Act abandoned these reason- 
able tests of the Wagner Act and introduced discriminatory provisions against 
industrial unionism. 


TAFT-HARTLEY LIMITATIONS ON COLLECTIVE BARGAINING 


The Taft-Hartley Act and many proposals to extend it interfere with and put 
limitations on the agreements that can be reached by unions and employers 
through collective bargaining. 
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Union security 

A major interference of the Taft-Hartley Act with collective bargaining is 
the limitation placed upon the union-security provisions that can be included in 
collective-bargaining contracts. The simple purpose of this provision is to 
weaken the unions’ efforts to build their strength through union-security arrange- 
ments. This antilabor purpose is hidden behind the slogan “the right to work” 
which has been used as a coverup of practically every employer effort to under- 
mine security of unions, break workers’ picket lines, and otherwise to break 
strikes. 

The right to work disguise of this particular antiunion campaign should be 
ifted and workers and employers should be free to reach any union-security 
provision mutually agreed upon. 


Proposed elimination of industrywide bargaining 


A major labor legislative aim of the National Association of Manufacturers 
is directed at what commonly is called industrywide bargaining. What and why 
is this a major demand of the powerful organized manufacturers of the country? 
Che answer simply is that this provision would destroy effective united action by 
workers in protection and advancement of their interests. Such united action is 
the main source of labor’s strength and its limitation is understandably a major 
aim of employers. 


THE RIGHT TO STRIKE 


The UE is opposed to any governmental interference or limitation of the right 
of workers to strike. We are opposed to compulsory waiting periods, compulsory 
cooling-off periods, compulsory factfining boards, compulsory arbitration, and, of 
course, to the injunction which in one shape or another is always the enforcing 
sovernmental weapon preventing strikes. This unqualified opposition to limita- 
tion on the right to strike of course includes opposition to the provisions of the 
Taft-Hartley Act providing for national emergency injunctions. 

The following points seem to the UE to be fundamental in considering this 
question : 

1. The right to strike is absolutely fundamental to the existence of collective 
bargaining. 

2. The concept national emergency as applied as a basis for injunctive denial 
of the right to strike in effect removes the right to strike from the bulk of Ameri- 
can industrial workers. 

There is no industrial dispute that can be settled by denial of the right of 
workers to strike if they wish to do so. 

Mutual assistance among unions 

In the struggle of organized workers to meet the unceasing employer efforts 
to undercut and escape from established wage and working conditions, mutual 
assistance between workers has done much to protect labor. As a necessary 
condition for successful escape from union wage and working conditions, em- 
ployers have always sought to undermine mutual assistance among workers. 
Consequently the employers sought and gained the Taft-Hartley Act provision 
against the so-called secondary boycott. 

Assistance to employers in breaking picket lines and strikes 

Under cover of the prohibition of restraint and coercion by unions, the em- 
ployers have sought in the Taft-Hartley Act to gain a new weapon to be used 
against peaceful picketing and strike activity. This prohibition serves no pur- 
pose except as it extends the normal prohibitions of violence which are the 
subject of ordinary State and local police regulations so as to interfere with 
the legitimate rights of peaceful picketing. Consistent with the generally pro- 
employer antistrike provisions of the Taft-Hartley Act is the prohibition placed 
upon the right of strikers to vote in NLRB representation elections, a provision 
now generally acknowledged as obviously discriminatory and antilabor. 

The proposed amendment of the Taft-Hartley Act to give State labor laws 
precedence over the Federal law in the area of picketing and strikes is a simple 
and naked proposition aimed at tighter restraints on labor with competition 
amongst the 48 States as to which can be the toughest. 


NEW WEAPONS FOR EMPLOYERS AGAINST LABOR IN TAFT-HARTLEY ACT 


In addition to clearing away the Wagner Act restrictions on the use of the 
employers’ own powerful weapons against labor, the Taft-Hartley Act provides 
new and special weapons for the antilabor employer. 
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Injunctions 

The Taft-Hartley Act in effect nullifies the provisions of the Norris-LaGuardia 
Act and reinstates a reign of government by injunction. The passage of the 
Norris-LaGuardia Anti-Injunction Act restraining and carefully limiting the issu- 
ance of injunctions in labor disputes was a recognition of the viciously pro- 
employer role injunctions had played in American labor history. The Taft-Hart- 
ley Act reversed the Norris-LaGuardia Act, created a number of new methods 
whereby injunctions can be secured against unions in labor disputes, and in each 
case sets aside the rigid limitations on injunctions established by the Norris- 
LaGuardia Act. 


Unfair labor practices 


The unfair labor practices section of the Taft-Hartley Act is a listing of op- 
portunities for employers to use the Federal legislative provisions against trade 
anions based upon a completely false notion of balancing the provisions of the 
Wagner Act. Actually these provisions go far to aggravate the basic unbalance 
that exists between the economic strength of workers and their employers. 


Employer damage suits against unions under the Taft-Hartley Act 


The Taft-Hartley Act permits unions to be sued for breach of contract (sec. 
301) and for any alleged violations of the antisecondary boycott and sympathetic 
union action section 303. Since the enactment of the jaw practically every 
major union in the country or their respective locals have been the subject of 
the Taft-Hartley damage suits by employers. 

All of the legal talk about these provisions cannot hide the simple fact that 
their purpose is to undermine the strength of the trade unions. 


STRENGTHEN GOVERNMENT PROTECTION TO WORKERS AND THEIR TRADE UNIONS 


In addition to the full repeal of the Taft-Hartley Act and the full restoration 
of the Norris-LaGuardia Anti-Injunction and the Wagner Acts, it is the position 
of the UE that the Government should adopt further measures to protect workers 
and their right to free organization and collective bargaining. Specifically, it 
is proposed that the provisions contained in the oppressive labor practices bill 
(S. 2345 in 1942) introduced in 1942 by the late Senators Thomas and La Fol- 
lette and S. 603 against labor espionage introduced in the current Congress by 
Senator Murray for himself and a group of other Senators should be adopted. 


THE ATTACK ON FREE TRADE UNIONS—ELIMINATION OF WORKERS FREEDOM OF CHOICE 
OF UNIONS AND UNION OFFICERS 


Legislation which in any way is aimed at the right of workers freely to select 
their union and their union leadership attacks the very concept of true and free 
trade unionism. Section 9 (h) of the Taft-Hartley Act, as well as such legisla- 
tive proposals as the Goldwater and Rhodes bill (S. 1254 and H. R. 3998) are de- 
liberately designed to take away control of unions from their members and place 
control in the hands of Government politicians and employers, all based on the 
eanard of Communist domination. 


Current proposals to outlaw unions 

The Goldwater-Rhodes bill (8S. 1254 and H. R. 3993) embodies almost every 
evil aspect in the employer campaign to legislate free unions out of existence. 
The Goldwater bill would deprive workers of the right to choose their own unions 
or their own leadership and give the McCarran Act Subversive Activities Control 
Board and the United States Attorney General power of life or death over 
unions and the power arbitrarily to exclude any individuals whose views did 
not please them from active participation in union affairs. 

It has been claimed by the sponsors of legislation such as the Goldwater- 
Rhodes bill that it was designed to safeguard national security. The utter falsity 
of this assertion is proven by the unchallengeable fact that although the UE has 
been hysterically charged with being a threat to the national security, not a 
single one of its members or officers have ever been either formally charged or 
proven to have engaged in any act of espionage or sabotage, despite the most 
intensive investigation ever conducted against a union. In fact, the Chief of 
the Criminal Division of the Department of Justice publicly acknowledged that 
the Government investigating agencies could not find any evidence proving Com- 
munist affiliations or beliefs of the union’s officers, let alone any proof of any 
acts against the Government. 
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All unions are endangered 

It is argued in extenuation of the proposals to establish political control over 
the labor movement that it is not intended to outlaw many, but only a few 
unions. 

Once it is established that the Government can set up categories of outlawed 
unions and officially approved unions, any union desiring to maintain its status 
on the approved list must conform in policy and program to the rules that poli- 
ticians and employers establish. To whatever degree any union attempts to serve 
the interests of its membership, it too will be red-baited, and it too outlawed in 
its turn. 


THE ATTACK ON UE EXPOSES THE ANTILABOR CHARACTER OF PROPOSALS FOR GOVERN- 
MENT LIMITATIONS ON DEMOCRATIC RIGHTS OF WORKERS AND UNIONS 


It is commonly proclaimed that in the initial round, the UE would be among 
the first of the unions attacked by the various proposals to limit the workers’ 
rights to free choice. The record of the UR, its internal democratic operation, its 
long struggle for the welfare of its members, and its devotion to the best inter- 
ests of the entire Nation, serve to make clear the general antilabor and anti- 
democratic character of the proposals to limit free choice of workers under the 
disguise of attacking Communist dominated unions. 

The foundation of the proposal to destroy the UE and its leadership is the lie 
that UE is Communist dominated. A genuinely democratic union cannot be dom- 
inated by any outside force. The irrefutable fact of the inner democracy of the 
UE, that the UD is run by its membership alone, gives the lie to any and all 
charges of any outside domination of the UE. 

It is the position of the UE that all proposals which would establish Govern- 
ment controls depriving workers of their free choice of their union, or of their 
free choice of their union officers, are profoundly antidemocratic and are a major 
weapon of the antilabor forces seeking to destroy the free and effective American 
labor movement. The facts are that the UE is a democratic rank-and-file organi- 
zation, loyal to the best interests of the American people, and that the democracy 
of the UE in organization and practice insures that it cannot be dominated by an 
outside force whatsoever. The attempt to force labor into conformity with the 
policies of Government and industry, by outlawing unions which dissent from 
these policies, threatens the living standards and democratic rights of the whole 
people, not the members of organized laobr alone. Under the false pretense of 
guarding against sabotage and treason, industry is hoping to use its power in 
Washington to outlaw all opposition to its policy of profiteering and repression— 
to crush dissent in America, to take away from the people the right to determine 
for themselves the issues of peace and war, of plenty or poverty, of freedom or 
subservience. It is that attempt that is treason to America. 


Mr. Frrzcrratp. We will just briefly summarize our position on it 
without reading the statement at all. 

We would like to proceed on the basis that Mr. Nixon go ahead and 
briefly handle a few phases of it, and then I will finish up on a couple 
of things. 

Senator Purretit. Any way you wish. 

Mr. Nixon will now speak ? 

Mr. Nrxon. Yes, sir; and I will extemporaneously summarize the 
first section of our statement. 

We certainly appreciate the opportunity to appear here and appreci- 
ate the time of the Senators in attendance. 

As you are aware from the statement you have before you, the posi- 
tion that we have presented is in support of full repeal of the Taft- 
Hartley Act, full restoration of the Norris-LaGuardia and Wagner 
Acts, and the addition of certain measures to strengthen the Wagner 
and Norris-LaGuardia legislation. 

One bill introduced by Senator Murray, S. 603, and in addition the 
enactment of the legislation which was the fruit of the La Follette- 
Thomas hearings at the end of the thirties known as the Labor Op- 
pressive Practices Act. 
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I want to go through this in outline form. I want to tell you that 
we feel that to understand our position it is necessary to appreciate 
what we think are the fundamental premises on which we base our 
proposals, 

The first is that the general welfare of the country and its people 
requires the existence of strong and powerfully effective trade unions. 

We are perfectly willing to have you take the point of view that 
unless we establish the point that our case is in the interest of general 
welfare, then we have made no case. 

We feel that it is in the interest of the general welfare because in 
our view only through collective bargaining carried out by strong 
trade unions can realistic progress be made toward the wage and work- 
ing conditions that are needed to create the purchasing power, the 
high living standards required to avoid depression and to create 
stabilized peacetime full employment. 

Now, as Mr. Lewis pointed out this morning, there is a great deal of 
concern at the present time about where cur economy is going. 

Senator Purre... Since you mentioned Mr. Lewis, did you hear his 
testimony ? 

Mr. Nrxon. Yes, sir. 

Senator Purreii. Am I correct in believing that he not only wished 
the Taft-Hartley law repealed but also had no desire to see the Wag- 
ner Act back on the statute books ? 

Mr. Nrxon. That was his suggestion. 

Senator Purrei.. Do you share his views on that? 

Mr. Nixon. I would assume from what I have already said that the 
answer is perfectly clear, that we have gone beyond that position. 
Mr. Lewis said he thought that the country should give some con- 
sideration to where we go. We have given some consideration to that, 
and we are telling you where we think we should go after the cleansing 
of the slate, as it were. 

We are making the first point that the concern about the future of 
the economic situation for all the people arises from a question of 
whether or not there will be adequate purchasing power to keep the 
wheels of the factories turning. 

Now in 1935 when the National Labor Relations Act was passed, in 
the preamble of that act and preserved in the Taft-Hartley Act is the 
observation that the Wagner Act was required to strengthen unions 
so as to build up purchasing power of people to handle the depression 
in which the country found itself in 1935. The point we are making 
now is that this economic foundation of the Wagner Act is as essential 
in 1953 as it was in 1935, this time not to handle a depression at hand 
but to handle a depression lying possibly ahead. 

The point is that we need not just unions but that we need strong 
unions and that the interests of the country, the fundamental eco- 
nomic and democratic interests of the country, are based on having 
genuinely strong effective trade union movements. 

We are compelled to underline this point in our introduction because 
just at this moment we feel there are disturbing signs that contrary to 
the necessity for the general public welfare there is a strong, and we 
think suicidal, determination by employers, confronted with the po- 
tentiality of economic recession, to begin moves now to cut wages, at 
the very time when the need of the general welfare is to raise wages 
and to maintain purchasing power. 
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We have had the experience, as all labor has, that only through 
strong collective bargaining do you really make wage gains. They 
are never given to you voluntarily. You have to bs vck them up with 
the power of areal union. We have the situation in the textile indus- 
try, which is faced with proposals for across-the-board cuts in wages. 

In many other plants there are millions of workers whose money 
wages have not advanced to make up for the rising prices and they 
have suffered real declines in their real wages. We are experiencing 
in our plants, and other unions are experiencing, what is proc eeding 
under the title of tightening work standards, which is simply a com- 
pany phrase for the “internal adjustment of wage rates so as to reduce 
the real wage rates of the people. 

We are concerned about the vast reshuffling and relocation of plants 
that has been going on in the past years in this country, where plants 
have been located to an inc reasingly large degree in low-wage rural 
areas and in the South. We see in ail of this a danger to the economic 
welfare of the country. 

We say that the best assurance of protection against this potential 
depression maker is a strong trade union movement, and that means 
we have to have legislation to strengthen unions and not to weaken 
unions. 

Secondly, we feel that the general welfare is intimately tied up with 
the achievement of strong unions because we feel that effective and 
genuine democracy based on the popular rule of the people requires 
a vigorous and powerful trade union movement to offset on behalf 
of the ordin: ary people the vast economic, political, and propaganda 
power of giant industrial financial interests in our country. 

Now we believe, secondly, in conclusion of our fundamental prem- 
ises, that the existence of a trade union movement that is sufficiently 
strong to serve the essential needs of the country for economic health 
and for democracy, in the face of the bitter opposition of the concen- 
tration of wealth and industrial power in this country, requires posi- 
tive and vigorous action by the Government to protect and encourage 
the organization of American workers for the purpose of effective or- 
ganization and collective bargaining. 

Therefore, our proposals can be very simply summarized. On the 
one hand, and in pursuit of the general welfare, we say that all 
sections of the Taft-Hartley Act putting limitations on the Wagner 
Act in its protection to labor and in its right to bargain and to organ- 
ize should be repealed. 

This means full restoration of the Wagner Act and full restoration 
of the Norris-LaGuardia Act. 

We believe further that there is an increasing indication of the use 
by industry of practices such as were extensively surveyed by the 
La Follette hearings at the end of the thirties. We are beginning to 
experience these practices. We find other unions are beginning to have 
the same experience. We know that as economic recession comes, with 
economic hardship and difliculties, that the likelihood of the resur- 
gence of the practices of labor espionage, industrial munitions, strike- 
bre: aking agents, private police systems, will begin to raise their 
heads. We think it was unfortunate that the extensive hearings of 
the La Follette committee of the Senate never culminated in the enact- 
ment of legislation, and we are impressed with the legislation that 
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was introduced by Senator Thomas, by the late Senator Thomas and 
the late Senator La Follette in 1940 and then again in 1942. 

We think that the time is right for the enactment of that kind of 
legislation to protect the elementary rights of the trade-union move- 
ment. 

Of course, in this, Senator Murray, we give support to the bill which 
you introduced for yourself and several other Senators known as the 
antilabor espionage bill, S. 603. 

Secondly, we propose that employers should be provided with no 
added weapons against organized labor by the Government. This re- 
quires full repeal of the sections of the Taft-Hartley Act which pro- 
vide weapons for the employer against union organization and effec- 
tive collective bargaining. 

Finally, and this is the section President Fitzgerald is going to deal 
with, we say that Federal legislation must protect and in no way 
limit the absolute right of workers to freedom of choice, freedom to 
choose their own union, and freedom to choose their own officers. 

Now our case for these proposed changes it seems to me needs to be 
developed, having in mind the unending drive of the employers against 
organized labor, and we emphasize the word “unending.” 

The W: agner Act was fought by organized employers in this country 
before its enactment in 1935. Its effectuation was stopped by em- 
ployers fighting against it in the courts until the Supreme Court acted 
in 1937. As we know, further than that, after 1937 the employers, 
National Association of Manufacturers, chamber of commerce, the 
Liberty League, began a campaign against the right of workers to 
organize, the protection they had through the Wagner Act, seeking 
amendments, pushing, propagandizing, and seeking to undermine this 
protection. It finally culminated in 1947 in the passage of the Taft- 
Hartley Act. 

On that occasion, in reference to the Senate part of the bill, in April 
1947 Senator Taft said, “This bill is not a milktoast bill. It covers 
about three-quarters of the matters pressed upon us very strenuously 
by the employers.” 

So it was. Now the employers are back here saying, “We want the 
rest of the package that we did not get in 1947.” 

We say that Congress as it evaluates the arguments presented to 
you in these hearings has to have in the background of your minds 
the unending campaign of the employers against union organization 
and against other Government action to help them achieve that. 

Now the drive against labor, the campaign to undermine the 
Wagner Act, has achieved considerable success. It has prevented the 
continued dynamic growth of the trade-union organization in this 
country and, secondly, it has sapped the strength of labor at the bar- 
f 1ining table, significantly lessening it through the application of the 

laft- -Hartley Act. 

Now as serious as we may all feel these impacts have been in the 
past 5 years, we feel that we would have to say to you that the full 
labor-destructive impact of the Taft-Hartley Act is yet to be felt; 
and it will only fully be felt if we come into the struggles that rise 
inevitably in times of recession and depression. 

Business Week magazine in December 1948 put it pretty bluntly 
and pretty clearly when they said: “Given a few million unemployed 
in America, given an administration in Washington which was not 
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prounion—and the Taft-Hartley Act conceivably could wreck the 
labor movement.” 

That is not the Daily Worker; that is Business Week. We think 
what they said is correct, and we think the time is here now to reverse 
the Taft-Hartley policy for the general public welfare, and that this 
needs special emphasis, 

Senator Purre.y. May I interrupt a moment? You did not wish 
to convey the idea that union membership is less in number since the 
Taft-Hartley law? 

Mr. Nixon. As I said, it prevented the continued dynamic growth 
in trade-union organization. 

Senator Purrett. The trade unions are greater in number today 
than they were at the time the Taft- Hartley law was put into effect. 

Mr. Nixon. No, sir. The membership of the trade unions is about 
the same, roughly speaking. Proportionately, Senator Purtell, it is 
less. ‘The point we make is that if we are to sustain effective strength 
in the trade-union movement, we have to be a growing movement, and 
the first purpose and the first achievement was to stop our growth and 
to weaken our proportional strength inside the country. 

Mhat actually is what has happened. 

Now the Taft-Hartley Act was to play a twin role, and it has played 
atwin role. In the first place, we had a policy under the Wagner Act 
of positive Government support for unions. There were no bones 
made about that. It was said it was the purpose of Government to 
help workers in their right to organize and bargain collectively. In 
this sense it was proclaimed as a one-sided act, one sided in the sense 
that it aimed to try and right a tremendous inequity which existed 
because of the economic power of the employer as an employer. 

The first task of the Taft-Hartley Act was to undermine this posi- 
tive protection, and the second task of it was to turn, make a whole 
turn and shift from positive protection to labor to positive provision 
of weapons for employers which they added to their basic economic 
power to use against the organization of labor. 

Now just a few examples, and I am not going to run through the 
Taft-Hartley Act in total, to illustrate what we mean. The first 
major objec tive of the Taft-Hartley Act was to undermine the Wagner 
Act’s positive protection of workers to organize. The use that existed 
here was the use of employer’s economic power to discriminate, to 
intimidate, and to put fear in the minds of unorganized workers con- 
templating organization. 

The Wagner Act was designed to say to workers, “Never fear, you 
may join a union without fear of any coercion or difficulties with your 
employer, and you are protected by the Government.” This was the 
purpose of the Wagner Act. 

Senator Purretn. May I interrupt a minute? Your union is not a 
part of the CIO, is it? 

Mr. Nrxon. No, sir: we are not. 

Senator Purret,. Were you at one time? 

Mr. Nixon. Yes, sir; we were. 

Senator Purrety. Were you expelled from the CIO? 

Mr. Nixon, No, sir, we were not expelled. We withdrew from the 
CIO. We will discuss this in the course of of our presentation, if that 
is satisfactory with you. 

Senator Purrein. Very, very satisfactory. 
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Mr. Nixon. There is no limitation on discussion of that? 

Senator Purre.t. There may have to be on time because we are in 
session, but certainly not on what you want to cover in the time. 

Mr. Nixon. I just made the point that the basic provision of the 
Wagner Act was to tell workers not to be afraid, not to be afraid of 
all the subtle intimidation an employer can bring to bear against him 
if he organizes a union. Obviously in the employer campaign against 
the Wagner Act they sought to undermine this provision that told the 
workers not to be afraid. They have, through their tremendous 
propaganda devices, dressed up their campaign to restore the right 
to coerce and to intimidate in the language of a great traditional 
American civil liberty, the right of free speech. 

It is our contention that under the Taft-Hartley Act and disguised 
behind this civil-liberties program of free speech, anti-trade-union 
employers have contrived to basically undermine the Wagner Act pro- 
tection given to workers. Actually the genuine issue of free speech for 
employers is not involved, since employers have always had and always 
exercised the full protection of the first amendment. 

To take a closer look at this issue of so-called free speech, the anti- 
labor character of it becomes plain, the fact that it is not free speech 
that General Electric, Westinghouse, the National Association of 
Manufacturers, and the Chamber of Commerce are really concerned 
about. What they want is to use the great tradition of free speech as 
a sereen to aid them in elbowing their way back, in an actual license 
to coerce, scare, and influence by their economic power. 

What is it that the employers are really after in the mistitled “free 
speech” issue? First, the employers seek to remove their antilabor 
statements from consideration as relevant background in the determi- 
nation of whether their actions have been aimed at destroying the 
worker's right to organize. In other words, they want to say that 
what they said on Monday, the antilabor speech they made on Mon- 
day, canot be considered as having any relevance to the actions they 
took in firing union leaders on Tuesday. 

This is to remove from this area of labor judgment the ordinary 
civil and criminal rules of admissibility of evidence. This is not an 
issue of free speech. This is an umbrella behind which they hope to 
hide their coercion. 

Secondly, they want to say that in determining whether or not an 
employer’s speech is an unfair labor practice, that it is impossible to 
consider what is called the totality of the evidence, that all you can 
look at is narrow, mechanical, the actual words said, and pay no atten- 
tion to the general setting in which those words are said in determining 
whether they are coercive. This is not an issue of free speech. 

Third, the employers under the guise of free speech say, “We must 
have the right to a captive audience, and not only must we have the 
right to a captive audience, we have a right to that captive audience 
at the same time we post on the bulletin board of the factory that any 
employee who solicits other employees in regard to union matters dur- 
ing working hours will be fired.” 

This is not free speech. 

Then, finally, they insist that the speeches of employers shall not 
have any relevance in the decisions of the National Labor Relations 
Board as to whether or not a certification election was conducted in 
an adequately free atmosphere. 
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This purposely mistitled employer ‘ ‘free speech” is important simply 
because it isa mask for employers’ economic coercion. 

The next thing I would like to say a word about is the limitation 
of the Taft- Hartley Act on collective- bargaining provisions. On the 
question of union security, which is a major limitation, a major inter- 
ference of the Taft-H: irtley Act with collective bargaining is the limi- 
tation placed upon the union-security provisions that can be included 
in collective-bargaining contracts. 

Here again the employers have contrived to bring about a popular 
slogan to hide what we think is their purpose basic vally to undermine 
the security and strength of trade-union organization. ‘They cloak it 
in the “right to work,” and yet it seems to us that the “right to work” 
slogan in “this respect is put forth by organizations and by men who 
are not distinguished by their advocacy of the genuine right to work 
of the American people as, for example, in the efforts to establish 
full-employment guaranties, to establish an annual wage, or to elimi- 
nate denial of work o portunities by a genuinely effective FE PC; 
and yet the language of “right to work” is used to disguise the age- old 
effort of employers to wrec k the sec urity of unions. 

Now, I was a bit surprised because I had not realized the impact 
of this particular provision. It did not have the effect on our union 
that it had on other unions. But in looking into this question it 
became clear that this section of the Taft-Hartley Act upset collective- 
bargaining contracts which called for a full union shop, preferential 
hiring, contracts that covered 5 million workers, at one single blow. 

Secondly, it opened up the way for States to act to eliminate all 
union-security provisions, maintenance of membership, checkoff, any 
union-security provision whatsoever, and in doing so the Taft-Hartley 
Act said to a State, “If you make something that is tougher on labor 
than what we have in the Taft-Hartley Act, it is O. K. , the State law 
holds true; if you make something that is less tough on ‘labor than the 
Taft-Hartley Act, then the Taft- ‘Hartley Act prevails.” 

Is this equity? Is this fairness? y et already 13 States have 
enacted State laws that are completely eliminating every vestige of 
union security. Thirteen States have already taken that action under 
the provisions of the Taft-Hartley Act. These are prec isely the States 
where, because of the weaker conditions of the tr ude union movement, 
there is a greater need for union security. 

We say that this drive is not the drive of elements or interests 
that are deeply concerned about the human right to work but that are 
seeking, behind the disguise of this popular slogan, to hide their famil- 
iar efforts to weaken and undermine the stability of trade-union 
organizations as an essential prestep to the destruction of those union 
organizations themselves. 

I want to say a word on the right to strike. Our position should 
be perfectly clear on that. The UE is opposed to any governmental 
interference or the limitation of the right of workers to strike. We 
are opposed to compulsory waiting periods, to compulsory cooling-off 
periods, to compulsory fact-finding boards, and compulsory arbitra- 
tion, and, of course, to the injunction which in one shape or another 
is always the enforcing governmental weapon on preventing strikes. 

I just want to make two points about this and not to go over 
some of the material that has been covered so frequently by other 
labor representatives before this committee. 
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First, the right to strike is absolutely fundamental] to the existence 
of collective bargaining. If the right to strike does not exist, then 
there can be no such thing as collective bargaining. With every ne- 
gotiating committee, to have collective bargaining, there must sit 
the right to refuse to work; otherwise, you have no collective bar- 
gaining. 

Secondly, the concept “national emergency” as applied as a basis 
for injunctive denial of the right to strike in effect removes the 
right to strike from the bulk of American industrial workers. It 
seems to us that no realistic estimate of the probable application of 
the national emergency test is likely to permit major strike action in 
the coal, steel, communication, transportation, electrical, machinery, 
maritime, and countless other industries. So that when you talk about 
national emergency strike injunction, you are in fact, as has been 
indicated by the use of the injunctions under this provision, talking 
about the elimination of the right to strike for the bulk of the trade- 
union movement. 

We feel that the ordinary process of collective bargaining and 
voluntary mediation and conciliation alone can be relied upon to 
equitably and satisfactorily solve any industrial disputes affecting the 
national interest. 

I do not want to go over the section in detail that describes the 
new weapons that are put in the hands of the employers. I point out 
that the Taft-Hartley Act has in effect nullified the provisions of 
the LaGuardia and Wagner Acts. It creates opportunities for em- 
ployers to use the Federal legislative provisions against trade unions, 
and in setting up damage suit provisions it is setting up a constant 
opportunity for harassment and weakening of the trade-union 
movement. 

I want to say in conclusion on my part again that we very sincerely 
believe, and this is contrary to what Mr. Lewis said this morning, 
that we have not achieved a balance between labor and industrial 
power in this country, that there is need for protective legislation, 
not only of the Wagner Act itself, but of additional protective legis- 
lation, specifically eliminating those vile practices that were revealed 
by the La Follette committee reports at the end of the 1930's. 

We think that it is timely for you to consider this. We think it is 
timely for the Congress to enact this, not only because we need it 
today, but because the reasonable expectation is that labor will need it 
even more so in days to come. 

The story that the textile people tell you of their struggles for 
organization in the South is evidence of this need. The difficulties 
that the United Mine Workers themselves are having against violence, 
against armed forces in the organization of the nonunion mines in 
middle Pennsylvania and in Kentucky are evidence of this need. 

And in our own experience in our last strike, for example, in the 
International Harvester Co., where we were confronted with the use 
of armed strikebreakers, where we were confronted with the use of 
police for strikebreaking purposes, our experience in the recent West- 
inghouse strike where we saw a resurgence of the familiar pattern 
of. strikebreaking agencies, all give us reason to believe that labor 
needs this protection that was proposed to the Congress in 1940 and 
1942 by Senators Thomas and La Follette. 

We urge consideration of these measures by this committee. 
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Senator Purreii. Mr. Fitzgerald will speak now ¢ 
Mr. Frrzerratp. Yes, sir. I want to deal with that provision of 





the Taft-Hartley law . 

Senator Purretn. Were you the gentleman who was going to ac- 
quaint us with the reason for your leaving the CIO or had you over- 
looked it, Mr. Nixon ¢ 

Mr. Frrzcpraw. I will do my best. I was there. 

I want to deal with the section of the Taft-Hartley law known as 
section 9 (h) and also give the position of our union on the proposals 
contained in the Goldwater bill before this committee. 

I listened with a good deal of interest this morning to Mr. Lewis 
when he was giving his testimony before the committee. I noticed 
that one remark he made stirred practically everyone in this room to 
laughter, even the members of the committee sort of got a kick out of 
it. That was when he said he was not a member of the Communist 
Party and never had been a member of the Communist Party. But it 
did not strike me so funny because my mind went back to the early 
1930’s when you could see in practically every corner-store window in 
this country posters with a picture of John L. on the poster saying, 
“Join the CIO and build a Soviet America.” 

The difference then was, and today, the employers in those days 
were trying to prevent industry from becoming organized. They 
were trying to prevent the building of strong trade unions. Today 
they are engaged in the practice of trying to destroy strong trade 
unions. 

I also listened quite interestedly while Senator Murray explained 
that he has had a little bit of experience with people inferring that hie 
has some communistic tendencies, and so as not to show any partisan- 
ship, why, Senator Ives said that he was having the same sort of 
experience also. 

[ bring these things out because I think it is important that people 
who feel that they do not have anything to fear when this subject is 
being discussed are making a mistake, because I think it has gone to the 
extent in this country where no individual is immune from those 
kinds of attacks if he refuses to conform with someone who happens 
to have a different point of view than ‘he does at a particular time. 

Our difficulties in this union started in the C1O over the Taft- 
Hartley Act. As you know, in 1947 we appeared before this com- 
mittee and we testified against that act. tt was the policy of the 
CIO and all of the unions affiliated with it to refuse to comply with 
those provisions of the act that were voluntary and not to make any 
use of the National Labor Relations Board. 

We felt then just as Mr. Lewis still feels today, that it was a mis- 
take on the part of the trade unions of this country to comply with 
the voluntary provisions of that act. Our first difference of opinion 
came about in the CIO because of that issue. Some of the unions in- 
side of the organization wanted to comply with those provisions and 
others did not. 

At our Boston convention we had quite a fight over that subject and 
it created a real split inside the Congress of Industrial Organizations. 

Our next serious difficulty inside the CIO came in the elections in 
1948. It was the position of the CIO that if a majority of the inter- 
national unions connected with that organization voted to endorse any 
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particular political party in this country, that it was binding on all 
international unions and their memberships to conform with that. 
We in the UE and several other unions took an absolute position in 
opposition to that. 

We felt, and we still feel today that no leader, no international 
union, no confederation of international unions has any right what- 
soever to try to tell any member of his organization or any other 
organization whom they must support for political office in this 
country. We had a real bitter fight inside the organization over 
that issue. 

Our next serious difference of opinion with the CIO was over 
the enactment of the Marshall plan. We did not feel at that time 
that we could support all of the provisions contained in the Marshall 
plan and the CIO claimed that unless each international union and 
its locals supported completely the Marshall plan, we were not in 
compliance with CIO policies. We again took the position that it 
was up to the members of our organization to make up their minds 
after full debate inside their own union and decide what position 
they wanted to take. 

After that, things began to happen. The automobile workers de- 
cided they could probably grow a little bit if they had a part of our 
organization. The steel workers got the same idea. We just de- 
termined that they were not going to take our organization away 
from us. At our convention in the city of Cleveland in 1949 our con- 
vention selected a committee to meet with the officers of the CIO to 
register our complaint with those officers and if we could not get 
satisfaction, why, then we were to withdraw and no longer be a part 
of that organization. We did meet with the officers of that organiza- 
tion. 

We got no satisfaction over our just complaints, and we with- 
drew from the Congress of Industrial Organizations. It was only 
thent that thee was any discussion about expelling the so-called 
left-wing unions inside the CIO. 

I hope, Mr. Chairman, that that at least gives to you our side 
of the dispute between our union and the Congress of Industrial 
Organizations. 

Senator Purreit. I am happy to have it. It will be in the record, 
and each one of the members will have a chance to read it. 

Mr. Firzcrravp. It was a case of the boss firing the employee 
after he had already quit. 

Now, Mr. Chairman, we are kind of proud of our organization, 
and it is rather unusual, as I said before the House committee last 
week, for us to appear before a committee without some sort of 
subpena in our hands, and we appreciate the opportunity once in 
a while to come before committees of Congress and express, with- 
out being under duress, our position on some of the vital matters 
affecting “the country today. 

Senator Purrety. I can assure you that nobody is under duress 
here. They asked to come. We are happy to have them within 
the time provided. 

Mr. Firzcrravp. Yes, sir, we appreciate it. We feel that pro- 
visions contained in the Taft-Hartley law, in section 9 (h), and 
the provisions contained in the Goldwater bill are instruments 
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hereby it is possible to take away from the members of the trade 
inions the right to run their own affairs; the right, for instance, 
to decide in a democratic election what union they want to repre- 
ent them, the right after they select that union to choose freely 

vho they want as their officers to represent them. 

Now our union has had a record of that since 1936. We are 
proud of the contribution over the years since then that we have 
made to the welfare of our members and the welfare of all of the 
people of this country. We are also proud to be able to appear 
before you and say that when you propose those bills you propose 
them under the assumption that there is such a thing in this 
ountry as Communist-dominated unions, and I do not think it is 
possible for any Communist or any Socialist or anyone else in this 
country to be able to inflict their will upon the members of the 

orking class in this country. I think the workers in our indus- 

y are just as capable when it comes to selecting their officials to 
represent them in unions as they are when it comes to electing 
their representatives who are going to represent them in public 
office. 

Senator Purret.. Do you feel that at no time there has been Com- 

unist domination of unions in this country ? 

Mr. Frrzcrerautp. In my experience I have never seen a situation in 
this country where you could truthfully point to the fact that unions 
were dominated by the Communist Party. 

Senator Purre.,. So that your answer is that there have been no 
situations to your knowledge in which there was Communist domina- 
tion in unions? 

Mr. FrrzGrravp. That is correct, sir, not tomy knowledge. We think 
that it is impossible, if you have a democratic organization, for any 
outside group outside of that union to be able to dominate the policies 
of the organization. We think that the working people of this country 
are sufficiently astute to be able to select the right kind of people to 
represent them, not only the kind that will represent them well in 
their relationships with the companies that they deal with, but also 
the kind of people who will not in any event do anything to injure 
the Government of the United States. 

Senator Purreit. Do you think that is true in every instance, or do 
you think, as was cited here this afternoon, I believe, that there are 
instances in which stockholders pick poor managers, and that possibly 
the same might be true of unions ? 

Mr. Firzcrrap. I think it is rare in unions, Senator, and quite fre- 
quent in corporations. 

Senator Purret,. Do you not think in picking those, that they 
might, in spite of your feeling that at no time it has been done, pick 
Communists that might dominate a union? 

Mr. Frrzcrravp. They might pick a Communist, and they might 
pick a Communist that might try to dominate a union, but I do not 
think he would get away with it. It has been our experience inside 
of our own organization that if you give the people the freedom of 
choice you will not go wrong very often, and we do not think that 
because occasionally here and there throughout this vast country of 
ours some local union or some national union or someone else should 
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select someone for an office or someone like that, we do not think that 
is necessarily an unwise selection in that respect, that there is any 
necessity for passing laws in the almost complete absence of any real 
reason for doing it. 

Senator Purreit. Do I understand that you feel even if a Commu- 
nist or Communists were selected for office in a union, that that would 
present no particular, let us say, danger or even a problem or anything 
you might object to? I am not putting words in your mouth. | won- 
der how you feel about that. 

Mr. Firzceravp. I said I do not think there is any real threat of 
communism inside the labor movement. I do not think there is any 
real threat inside the labor movement other than that threat that comes 
from employers who are trying to use this issue today to destroy the 
unions like they tried it in 1936 to prevent them from building unions. 

Senator Purrett. You would think, then, that Communist leader- 
ship in itself would not be bad in a union # 

Mr. Firzceravp. Let me give you an example of what I mean, Sen- 
ator. 

Last week the vice president of the General Electric Co. appeared 
before this committee. I think Senator Goldwater was here. The vice 
president of the company took the position that the Goldwater bill 
contained all of the essential things that the General Electric Co. 
thought should be in a law. 

Now why do they want that? Several months ago they printed a 
full-page ad in every newspaper in this country. The ad said, “A 
plague on both your houses.” The ad said that there was no difference 
between a Communist union and an anti-Communist union, that they 
were both collectivist. 

Now we know that the position of that company is not to try to 
get rid of any handful of Communists that might work inside those 
plants, that is not their program. That is not why they want this 
law here in this country. Their position is that they want a law 
on the books of this country that will permit them to destroy any 
unions because their approach is that any unions are collectivist and 
there is no difference er een them. 

Senator Purret.. I asked the question whether you thought that 
union leadership that pire be Communist would be a danger i in any 
respect or whether you felt it was no danger at all. 

Mr. Frrzcrravp. | think the Communists could on occasions get 
elected to the Senate of the United States, and J do not think it would 
present a real danger. 

Senator Purre... Do you think it would be a danger there? 

Mr. Frrzceratp. No. 

Senator Purre.ty. You do not think there would be in union office? 

Mr. Firzerratp. No; I do not think there will be because I still say 
that. the members of the trade union will see to it that no officer of 
theirs commits any act against the best interests of our country. 

Senator Purrety. You feel that there will not be a danger even 
if they are selected for union leadership. That is all I wanted to ask. 

Mr. Frrzeeratp. | gave you my answer. 

Mr. Nrxon. May I add something on that? 

Senator Purret.. Certainly. 

Mr. Nixon. Our position is perfectly clear that anyone who is 
elected by the workers and responsible to the workers, with the ordi- 
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nary democratic process that we have in the union movement, cannot 
be a threat to the security of the country; that if he should be, regard- 
less of what he might be politically, he would be removed from that 
position ; that if he is selected by the workers, that is a guaranty that 
he will not be against the security of the country 

Now on this question of threat. what is usually meant? And we 
are talking about legislation that you have in front of you right now. 
What ismeant? Reference is made to sabotage; reference is made to 
espionage; reference is made to political strikes as the basis of saying 
we have to do something in this area 

Now these are things you can t: alk about in pretty practical terms. 
There should be no misunder standing about our position. As far as 
any actions by anyone in our union or anywhere else are concerned, 
we give full and unqualified support to any laws that are required to 
guarantee the security of the country against espionage or sabotage. 

I would agree with the point that Senator Murray made during the 
McCarran Act debates when he outlined all of the laws that exist to 
vive security against these types of actions. But we would say if you 
think that there are actions which we need to have greater security 

gainst, we have no objection to ro kind of legislation. But it is 
something different to get into the area of views, of people’s thoughts. 
That is why the entire labor movement, regardless of the many “ dif- 
ferences that we have, AFL, CIO, miners, and so forth, is opposed to 
legislation which puts the Government in the business of looking into 
the minds of men, of union people, and into the policies of unions, and 
saying, “You can be approved, and you are to be disapproved.” 

We say there is no question about it, our union has been much at- 
tacked. We all know that in this room. We think this gives us an 
opportunity to explore what these proposals really mean. Look at 
the record of this union that has been attacked. We have been in 
business, Senator Purtell and Senator Murray, for 18 years. We have 
been in business in this country in all different kinds of plants, mak- 
ing all kinds of important and restricted work; we have been a union 
in all kinds of foreign-policy situations, during the Spanish civil war, 
during the Finnish war, during the first period of World War II, 
during the period of the Nazi-Soviet Pact, during World War II, in 
= immediate postwar period, and during the Korean war. 

tell you that there has not been in that entire 18-year period a 
aida solitary suggestion of a single solitary action by any member of 
our union against the security of our country 

Now we say that this is a record that we can stand on in the same 
way you can stand on your record when you run for reelection. 

We think this committee should give pause when it finds legislation 
coming before it based not on a single item of action and completely 
blind to the record of loyalty on the part of a union and blind to its 
inner democracy, which, because of its views, the legislation would 
wipe out and destroy its opportunities to exist. 

We say it is a dangerous thing, not for us in UE only, but for the 
entire labor movement and for the entire country. 

Mr. Frrzcrratp. Mr. Chairman, I also want to refer very briefly 
to the fact that we had a representative, one of the top officers of the 
Westinghouse Co., here before your committee in support of the Gold- 
water-Rhodes bill, and express himself in favor of that legislation and 
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he related a story of a strike in their company which they thought of 
as a political strike. 

I want to have the record show that we do not agree with them on 
the nature of that strike. We think that they know differently. They 
know as well as we know that that strike was a strike over a reduction 
in time values for the people in the Nutall plant of Westinghouse that 
would have meant less weekly take-home pay for the people there. 

Our union, after spending 3 months arguing and negotiating 
with that company, made a proposition to the Westinghouse Co. to 
arbitrate that dispute there. 

The Westinghouse Co. absolutely refused to arbitrate. I made a 
trip down here myself to the city of Washington. I met with Mr. 
Cole, of the Mediation Service. I urged him to set up a panel and come 
out to Pittsburgh to try to get us together so that we could get those 
people back to work. 

We were getting a little bit tired ourselves with the Navy coming 
to us and saying there is a machine here we want to get out and there 
is a machine there we want to get out, and the Government not putting 
any pressure on the company to stop the strike at all. 

Each time the Navy came to us we said if the Navy says they need 
it, we will get that piece of material out for them. 

We got hold of Mr. Cole and he set up a panel. That panel went out 
to the city of Pittsburgh and tried to arrange a meeting with the 
Westinghouse Co. 

They called me back and told me that they did not think it would 
do any good to meet with that company because there was an election 
coming up in one of their plants in another part of the State, in a 
few weeks’ time, and they thought if they were able to settle that 
strike it might influence that election in that plant. 

That was the strike that the officials of the Westinghouse Co. came 
before this committee and referred to as a political strike, claiming that 
this type of legislation would help prevent this sort of activity. 

I bring that out for the record because not only today do we have 
these companies engaged just as severely in destruction of the trade- 
union movement in ‘this country, but we have here and there an occa- 
sional leader in the organized trade-union movement in this country 
for his own personal advantage trying to join in with those companies 
to help destroy this union of ours. 

Now, Mr. Chairman, we feel very keenly on this legislation. I sup- 
pose we could spend several hours of time going into much greater 
detail about the record of this organization, what it has done, but we 
are not going to subject you with that. 

It is contained in the testimony that was submitted here and we will 
be happy to answer any questions you might care to ask us about it. 

Senator Purretn. I want to thank you for coming here and helping 
us in our deliberations. 

Senator Murray, have you any questions to ask? 

Senator Murray. I donotthink Thaveany. I think the statements 
made are very clear and understandable. 

I believe the Congress of this country has come to recognize the 
points that you have made there with reference to the right of labor 
to organize and be strong enough to bargain with their employers to 
get better wages and better wor king conditions. 
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I remember when we had the Taft-Hartley Act up here for consid- 
eration Governor Stassen, of Minnesota, pointed out to the members 
of the committee at that time that it would be very unwise for them 
to pass an act that would weaken labor and prevent it from having 
proper bargaining power at the bargaining table. 

That was the condition of labor at the time the de »pression came on. 
The depression was due to those very conditions, and this country now 
has come to recognize the policy of the right of labor to organize in 
order to protect their rights and to vel better wages. 

At the same time it has brought about a purchasing power in this 
country which has made the United States the greatest industrial 
Nation in the world and made it possible for General Eise —— r to 
say at the convention in Chicago that we have now under God, ived 
at a point in American history when the United States has secs the 
greatest industrial power, the greatest moral force in the world. 

Now that was just last year that he said that, that the United States 
was in that position. 

So I have every confidence that the Congress will deal fairly with 
labor in this matter, and that labor should continue to have the right 
to organize to bargain effectively and not to be weakened in such a 
fashion that it would prevent them from having that bargaining 
power, 

Senator Purreiy. I share with Senator Murray his feelings that it is 
the desire of the legislative bodies to deal fair ly not only with labor, 
but with management and with the public in general. 

I can assure you that that is the desire of this committee in conduct 
ing these hearings. 

Have you any further questions, Senator ? 

Senator Murray. No, sir. 

Senator Purretn. Again, I thank you. 

These meetings will recess until 10 o’clock Monday, at which time 
we will hear Mr. Meany, president of the American Federation of 
Labor. 

Mr. Firzceravp. I want to thank you, Mr. Chairman, for the privi- 
lege of appearing. 

(Thereupon, at 4:45 p- , the committee recessed, to reconvene at 
10 a. m., Monday, April 27, “19% 53.) 
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MONDAY, APRIL 27, 1953 


Unrrep Starrs SENATE, 
Com™irree on Lasor AND Pusiic WELFARE, 
Washington, D.C. 

The committee met at 10 a. m., pursuant to recess, in room 318, 
Senate Office Building, Hon. H. Alexander Smith (chairman) pre- 
siding. 

Present: Senators Smith, Griswold, Purtell, Murray, Neely, Doug- 
las, Lehman, and Kennedy. 

The CHarrmMan. We have with us this morning Mr. George Meany, 
president of the American Federation of Labor. 

I want to say in behalf of the committee, Mr. Meany, we welcome 
you here to discuss with us some of these problems we have been 
studying. 

We will be glad to have you go ahead in your own way to present 
your thoughts. The committee may have some questions to ask you. 


TESTIMONY OF GEORGE MEANY, PRESIDENT, AMERICAN 
FEDERATION OF LABOR 


Mr. Meany. Senator, I have presented to the committee a rather 
detailed list of the changes we feel should be made in the Taft-Hartley 
Act. Now the committee has had that material since Saturday. So 
what I will do, if you do not mind, instead of reading the entire 
presentation, I will just read the summary. 

The Cuarrman. I wish you would; and then especially discuss the 
recommendations, because I know you will be dealing with matters 
we have been considering here for some time. 

Mr. Meany. The present Congress of the United States has em- 
barked upon an extensive review of the labor-management relations 
law on the statute books. It is reasonable to expect that the study 
given to the operation of the existing national labor law by this com- 
mittee and by its sister committee on the House side will result in 
recommendations for a substantial revision of the Taft-Hartley law. 

I appear before this committee on behalf of the American Federa- 
tion of Labor to urge the enactment of substantial changes in the 
present statute. I believe I can demonstrate to this committee, or 
to any group of reasonable and judicious men, that in many respects 
the present law is not a good law. Evidence is plentiful that, in 
many of its provisions, the present law is unjust and wrongheaded, 
in addition to being tremendously cumbersome, not conducive to good 
and peaceful industrial relations, and just plain ineffective. 

Since the enactment of the Labor-Management Relations Act of 
1947 court dockets in all parts of the country have been jammed with 
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complaints, petitions, motions, appeals, and all the rest of the para- 
phernalia of litigation, with the backlog of labor cases extending, first, 
into weeks, then months, and then 1, 2, and even as long as 3 years. 
Lawyers for the companies, for the unions, and for the Labor Board 
have kept up a ceaseless crossfire of argument and contention in the 
courts. Judges have ground out from their individual and widely 
dispersed judicial assembly lines a mass of decisions and orders, often 
conflicting, sometimes irreconcilable, and seldom conducive to volun- 
tary and amicable settlement of differences between labor and manage- 
ment. 

Day-to-day and year-to-year relationship between employers and 
workers is a living, growing thing. It can be built upon, enlarged by 
understanding, and enriched by experience. Its fruit is positive coop- 
eration and mutual respect between workers and their employers. 
When prompted, not by good will, not by a spirit of mature mutual 
responsibility, not by a sense of stewardship, but by a policeman’s 
club, this relationship becomes hostile and bears the bitter seeds of 
hatred, resentment, and strife. 

The Labor-Management Relations Act of 1947 has been in effect for 
6 years. During this time it has had only one minor amendment. 
Its 5 titles, 46 major sections, 102 basic subsections, and numerous 
additional specific provisions have been, and are today, the law of the 
land. How many workers know and fully understand what that law 
is¢ How many employers or their managers, the men actually respon- 
sible for the labor-management relations in American industry and 
trade, really comprehend the multiplicity of requirements and rules 
of conduct laid down in the 30 pages of close type in that law? How 
many unions and employers, in the presence of such a wide expanse 
of legal rules and such a vast array of legal penalties, dare sit down 
together and work out a commonsense arrangement between them 
without the benefit of counsel and protection of lawyers? 

The most important objective of the Labor-Management Relations 
Act of 1947 is to remove the recognized source of industrial strife and 
to bring peace-in place of unrest by encouraging the practice of col- 
lective bargaining. How has the Taft-Hartley law succeeded in 
accomplishing that objective? Let us compare the record. 

The best measure of the effect of industrial strife on the Nation’s 
economy is the proportion of man-days of idleness due to work stop- 
pages in the total number of man-days of working time devoted to 
the production of gods and services. Between 1935 and 1941, the 
period of peacetime operation of the original Wagner Act before our 
entry into World War IT, man-days of idleness due to work stoppages 
in each year averaged twenty-five one-hundredths of 1 percent of the 
total working time. During the 6 years of operation of the Taft- 
Hartley law, man-days of idleness due to work stoppages in each year 
averaged forty-one one-hundredths of 1 percent. As this gage of 
industrial strife shows, the Wagner Act score was 0.25, while the Taft- 
Hartley Act score was 0.41. While the level of unrest was relatively 
low in both periods, the proportion of the working time lost due to 
industrial strife was two-thirds greater under the Taft-Hartley Act 
than under the prewar operation of the Wagner Act. ' 

I am citing these facts, not to make an invidious comparison, but 
only to point out that, as a remedy for ailments in labor-management 
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relations, the costly medicine of the Taft-Hartley law has not lived 
up to the effectiveness claimed on its label. ‘The headache is still there 
and, in fact, has grown a little worse, to say nothing about the admin- 
istration of the medicine, which is often more painful than the disease. 

The truth is that the enactment of the Taft-Hartley law in 1947 was 
primarily the product of the emotional response to the passing and 
Satan phase of economic readjustment from war to peace experi- 
enced at the end of World War Ll. The year immediately preceding 
its enactment, 1946, saw a wave of unprecedented and widespread 
unrest. Between Pearl Harbor and the end of the war, unions were 
bound by the self-imposed no-strike pledge. During the war, labor- 
management relations were subjected to rigid rules and wages were 
kept under control. Quick return to peacetime self-reliance brought 
with it the determination of many employers to cut down the high 
labor standards maintained during the war, and was matched by the 
efforts on the part of organized labor to preserve the wartime levels 
of take-hon le pay. 

The wave of economic strife which resulted was neither normal nor 

iracteristic of settled peacetime labor-management relations. Al- 

ough, even at the peak in 1946, man-days of idleness due to work 
toppages represented less than 1.5 percent of the total working time, 
the disputes were more widespread than in any year since 191%, 

The record plainly shows that most work stoppages of that period 
were due to disputes over wages, and not over the respective rights 
of workers and employers. Yet the Taft-Hartley law of 1947—not 
an emergency, but a permanent measure—made sweeping and detailed 
changes in the rules governing self-organization of workers and in 
many other phases of labor-management relations. 

Labor Department figures show that 83.9 percent of the total man- 
hours of idleness in 1946 was due to disputes involving wages, hours, 
and other working conditions as major issues. Another 13.4 percent 
involved issues of union organization and wages and hours. Only 
I.8 percent was due solely to issues of union organization and only 0.9 
si was clue to interunion or intraunion problems. In other 

ords, only 2.7 percent of all time lost due to work stoppages in 1946 
was caused by the type of ailments the Taft-Hartley law purported 
to remedy. Tt is plain, therefore, that the passage of this statute 
imported into the national law permanent punitive enactments against 
labor in the guise of a sure cure against the industrial strife current 
at that time. 

These facts are important to keep the record straight. ‘They should 
help make sure that such future remedies as Congress may provide 
do in fact correct the actual and not the imaginary ills. They should 
also help make clear that labor-management relations are likely to 
make better progress if given greater freedom and self-reliance, just 
as a hale and healthy man will move forward faster if not forced to 
walk on crutches. 

Any proposed change in the Labor-Management Relations Act must 
meet the test of these simple questions: Will it promote industrial 
peace? Will it encourage self-reliance in labor-management rela- 
tions? Is it evenhanded, as between labor and management? Does 
it protect and preserve the fundamental rights of men in a free society ? 
Does it fully accord to labor in the same degree as to others such 
constitutional rights as the right to due process and the right to a fair 
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hearing? Does it fully recognize that human labor is not a com- 
modity? Will it seers workable / 

On February 2, in his state of the Union message, President Eisen- 
hower said: 

Government can do a great deal to aid the settlement of labor disputes without 
allowing itself to be employed as an ally of either side. Its proper role in 
industrial strife is to encourage the processes of mediation and conciliation. 
These processes can successfully be directed only by a Government free from 
the taint of any suspicion that it is partial or punitive. 

The President stated specifically : 

We have now had 5 years’ experience with the Labor-Management Relations 
Act of 1947, commonly known as the Taft-Hartley law. That experience has 
shown the need for some corrective action, and we should promptly proceed to 
amend that act. 


And he added: 


* * * if all conduct their arguments in the overpowering light of national 
interest—which is enlightened self-interest-—-we shall get the right answers. 

The American Federation of Labor is not here to seek a prolabor 
law; we ask for enactment of a law that is just to both workers and 
employers, a law that is, above all, workable as well as equitable. 

Our views regarding the Nation’s labor law are not partisan. Our 
recommendations to this Congress contain no political overtones. The 
rights and responsibilities of free labor in a free society are the 
central issue in the present world crisis. We believe it is the duty of 
this Congress to devise a bipartisan labor policy for the United States, 
It is our hope that this Congress will enact labor legislation above 
party differences, a labor law behind which all fairminded Americans 
can unite. 

A labor law which, instead of promoting labor-management peace, 
served to instigate and prolong strife, is a dangerous law. As the 
leader of the free world, as the torch-bearer of the ideas and ideals 
of freedom in the present world crisis, America cannot afford the 
onus and the burden of such a law. 

To meet our international responsibilities and to safeguard our 
national security, we need unity in America. We need, above all, 
greater unity and greater cooperation between American business and 
American labor. This C ongress can make a great contribution toward 
that objective by enacting a Labor- Management law that will be 
acceptable to both sides. For the welfare of America as a whole, I ask 
you to give us a law under which employers and unions can live 
together : and work together in peace and justice. 

The CuHamman, Could I interrupt for a minute? Mr. Lewis was 
here last week and his thought was that we should repeal all legislation 
of that kind. 

Mr. Meany. I don’t agree with him. 

The Cnainman, I was wondering if you thought that was the right 
approach. 

Mr. Meany. No. 

Labor’s basic purpose in industrial relations is to make sure that men 
and women whose livelihood depends on wages can, through their own 
mutual effort, safeguard the standards of their pay, their job status, 
and their working conditions through binding agreements with their 
employers. W orking people look to their government to hold inviolate 









sais. 








TAFT-HARTLEY ACT REVISIONS 2035 


their rights of self-organization and collective bargaining. To give 
these human rights full effect and full meaning and to harmonize 
hem with the property rights and management prerogatives of busi- 
ness, as well as with the welfare of the whole community, must likewise 
be the guiding aim of government of a free nation. 

These are, then, reduced to the simplest possible terms, the twin 
responsibilities of Government, and therefore of Congress, toward 
labor-management relations. They rest on the proposition that re- 
lations between employers and workers are governed the best when 
= are governed the least. And they are based on the assumption 

at when the Government does interve ne, it intervenes to harmonize 
differeneéa and expedite agreement, rather than to judge and to 
punish. 
- The American Federation of Labor asks for a number of specific 
changes in the Taft-Hartley law. These changes are offered as con- 
structive proposals. They are designed, first, to correct the provisions 
of the law which experience has shown to be glaringly unjust or 
patently unworkable. Second, they are aimed to provide positive 
improvements in the Government’s exercise of its responsibilities in 
the field of labor-management relations. 

It is my home that the recommendations I am submitting to this 
committee will be given study, and careful consideration. It is my 
hope also that their spirit and their purpose will be carried out 
through appropriate amendments to the present law. I personally, as 
well as the officers and the staff of the American Federation of Labor, 
stand ready to be of any assistance to this committee in the discharge 
of a vital responsibility to the people of the United States; the enact- 
ment of a better, juster and more workable labor-management rela- 
tions law. 

Now of course, you have the copies of the recommendations, specific 
recommendations we make on the various phases of the law. 

The Cuarrman. Yes. I am very anxious to have you give them to 
us and give us your views accordingly. I want to say, “Mr. Meany, 
I am very much impressed with the : spirit of your opening presenta- 
tion. I do not share all of your attack on the Taft-Hartley law, 
but I do feel you have expressed a spirit in the whole field of legisla- 
tion that we ought to carry out. What we are seeking is labor peace. 
We are not just trying to see who is wrong and go after that party. 

Mr. Meany. This may surprise you, but our organization has a 
tremendously good record on the question of labor peace. We have 
any number of international unions that have gone 40 or 50 years 
without a strike. I never had anything to do with a strike in my 
whole labor career, in all my time. I never directed a strike. I never 
directed a picket line, and I dealt with employers across the bargaining 

table. 

Senator, in my humble opinion there is no substitute in law or any 
other place for good faith at the bargaining table. 

The Cuatmman. I agree with that. , 

Mr. Meany. If you can create an atmosphere of good faith at the 
bargaining table and can approach it with the complete knowledge 
and acceptance of the fact that there are two sides to the table, there 
is not much to quarrel about. 

As far as the American Federation of Labor is concerned, when 
you look at the whole economy here, we believe in everything our 
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employer believes in. We believe in the profit system. We believe 
in the right of capital invested to get a return on its investment. We 
believe on the right of management to manage without interference. 
We believe we have a right to a fair share, a decent share, of the 
wealth that is produced by the business. That is the only thing left to 
quarrel about. This question of the right of organization has always 
been a vital question to us, and we have always been interfered with. 

Industry in this country spent millions upon millions of dollars 
to enforce a compulsory open shop after the First World War. They 
spent millions of dollars. They went from one end of this country 
to another with the so-called American plan. They financed local 
employees on the signing of a pledge. This is a matter of record; this 
is not hokum. They went into the west coast and they made it com- 
pletely impossible for you, or you, or you to build your home with 
union labor if you wanted to. If you had all the money, you had 
all the land, you still could not build your home because they had 
the suppliers of material tied up in such a way that they would not 
allow you to build. They would not deliver cement or any other 
material to your home or to your homesite unless you agreed that 
51 percent of the labor on that home would be nonunion people. That 
is the record of 1921-22. 

Then they had the injunction weapon. Up here in the coal fields 
they bought up the public officials, they owned the public officials. 
That, too, is a matter of record. When I say record, gentlemen, a 
matter of your record not my record, a matter of record of the Con- 
gress, the La Follette committee, 75 volumes of it, every piece of it 
attested. What was the purpose of it? The purpose on the part 
of these organized employers was to prevent the trade unions getting 
a union shop or a closed shop. They failed in every one of those 
attempts; with the millions of dollars they spent in the American 
plan drive in the early 1920's, they failed. And along came Congress 
at a time when we were going through a postwar re: adjustment after 
5 years of tremendous tension, they passed a law which is supposedly 
aimed at creating industrial peace but actually is aimed primarily and 
all through its whole makeup at curtailing the rights of the trade 
unions. 

Now this very first question that we bring up, the question of union 
security, points that up. What is this union security? What is the 
closed shop? We get the closed shop, Senator, where the employer 
feels that the closed shop is conducive to good business. And there 
are tens of thousands of employers in this country that feel the 
closed shop is conducive to good business; that it places a responsi- 
bility on the people who supply the labor, places a responsibility as to 
the carrying out of the contract. 

The Carman. Are you speaking of industry generally, or about 
the building trade? 

Mr. Meany. I am speaking of industry generally. 

The Cuamman. You favor the closed shop for all industries. 

Mr. Meany. I favor the closed shop, yes, as a right of an employer 
to have a closed shop. I am opposed to a law which makes it a crime 
for the employer to exercise that right. You know, Senator, that 
today in this country there are literally thousands of employers and 
thousands of unions that are disobeying this law? They are just 
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doing what they have done all their lives, but they are in direct viola- 
tion of this law. 

The Cuamman. That is the building and construction trades 
primarily ¢ ; 

Mr. Meany. No. It is any employer in America who feels, for 
nstance, that as a policy in his business he does not want to do busi 
ness with unions. Therefore, in order to make sure he does not have 
any problem with unions, he sees to it that no union man enters his 
employ. That employer is in violation of the Taft-Hartley law just 
the same as the employer who sees to it as a matter of policy that all 
of the people who work for him are members of the union, 

The CHarrMan. We try to prevent abuse by the employer in this. 
Let me ask you this question right here. Are you arguing for the 
closed shop as distinguished from the union shop provided in the 
Taft-Hartley Act? 

Mr. Meany. Of course, as a substitute for the closed shop, the 
union shop is quite helpful, but it still does not run to the basic right 
of the employer and the union. Under the closed shop the union- 
men gather together and, Senator, they merely say to the employer, 
“We are willing to work for you. We are willing to work for you 
but we will not work alongside of,”’—this is a matter of conscience, it 
its a matter of conscientious scruples—“‘we will not work alongside a 
man who does not belong to the union and who does not carry his 
lord of the responsibility for building up the conditions in his own 
trade.” 

Now, we had a decision here the other day in the National Labor 
Relations Board. I cannot recall the name of the company but I 
do recall the facts, that there was a union contract with the manage- 
ment and it was evidently a factory operation of some kind. In the 
process of carrying out that contract, which management looks to the 
inion to carry out, there entered the question of nonmembers of the 
union. 

Now, the nonmembers of the union who were workers and who 
were concerned with everything that the union was concerned with, 
but they did not want to belong to the union. They worked out some 
arrangement or the union required some arrangement from them 
whereby, if they had grievances similar to those which the members 
of the union had, that they could not have their grievances processed 
by the union’s grievance committee unless they paid a fee. Of course, 
some of you gentlemen are lawyers and you can understand the me 
chames of that. You can understand that a lawyer expects a fee. 
Here is the union committee, and I am not saying whether they were 
right or not, but here was a union committee working for its own 
members, doing their own business, and they were asked to process, 
under a union agreement with the employer, the complaints and the 
grievances of nonunion men, and they said to the nonunion men, “You 
do not pay dues, so you have to pay the fee.” 

gut the National Labor Relations Board said to the union, “You 
cannot do that, you cannot collect a fee from those men.” That 
shows the complications which come from a union agreement where 
the union cannot be responsible for all the workers, 

_ Suppose, in turn, management said to the union, “Well, we expect 
industrial peace here,” and suppose the worker who does not belong 
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does not want industrial peace, what can the union or management 
do about it? 

I say to you that this is something that has come down through the 
ages, this question of union-management relations and an agreement 
between union and management. Our unions are an outgrowth of the 
ancient guilds that come from medieval times. 

Senator Purreix. With respect to the case which you described, 
where the unions wished to charge a fee for processing grievances, 
if I remember correctly, I think the minimum fee for a simple 
grievance was $15, and I think the sums went up then to several 
times $15. 

Mr. Meany. I am not defending that; I am just showing the 
complications. 

Senator Purtrert. I know. Certainly it would appear in those 
cases it exceeded by far the yearly dues that the average union member 
would pay. 

Would you be adverse, Mr. Meany, to have those men who do not 
wish to belong to a union but who are not willing to be free riders, 
simply pay an amount equal to their dues yearly ? 

Mr. Meany. No, that certainly would not suit me. In fact, if it 
was my union, I would not charge them for any grievances at all. I 
am not running the union referred to and my comment was not on 
the justice of charging for the agreement or for processing grievances. 
I was just pointing out the complications which, where you have an 
agreement between an employer and the union. 

Surely the union is going to hold the employer responsible for 
carrying out the agreement. The employer, in turn, holds the union 
responsible. Where does the nonunion man fit into the picture? 

Senator Purrey. Of course, the union asks for the right to repre- 
sent the workers. You know that? 

Mr. Meany. Yes, but the union secures from the workers the right 
to represent the workers. 

Senator Purreiy. That is right. I just wanted to bring out that 
suggestions have been made by some that perhaps one wa of covering 
this free-rider idea would be to have those who do not wish to belong 
to a union to pay an amount equal to the dues yearly to the union. 

Mr. Meany. I would be completely opposed to that. That would 
not be participating in the union affairs. 

I belong to a union and have belonged to a union all my life and I 
know that is not answering the question. Who is going to resolve the 
problems? I would like not only to have them as members, but I 
would like to see them come to the union meetings. 

I still feel that, on this question of union security, the employer has 
something to say about it and to prove that he has, the employers of 
America today who are in closed-shop industries are still doing busi- 
ness under the closed shop. They are still running their affairs with a 
closed shop in effect. 

The Cuatrman. I am aware of that. I think that is true in the 
building trades and certain other industries. 

Mr. Meany. Can I ask you, do you think that is all right? 

The Cuarrman. I beg your pardon? 

Mr. Meany. You said in an interview that the closed shop was 
un-American. Now, you are saying to me that you know there are 
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s nty of employers in the building and printing trades who are in- 
lulging in this un-American practice. 

The Cuarrtan. We are trying to solve this. So I cannot answer 
your question. We are trying to find out what the right answer is. It 
seems to me if you are going to have a closed shop, you have to have 
open unions. 

[ can give you an example in my hometown. There is a young man 
who is a trained plumber. He wants to join the union and the union 
says, “Sorry, but we have enough plumbers; you cannot join; you 

cannot earn a living.” 

Mr. Meany. Of course, as far as the closed shop and the closed 
union are concerned, I concede that you just cannot have a union 
barring people indiscriminately and then maintain a closed shop, I 
think those two things go together. 

You say that a man wants to join the union. Well, a union is like 
any other soc lety, human society; it wants to pick its members on the 
basis of what is good for the union and the trade. You say the man is 
a skilled plumber. Of course, I would have to ask, where did he 
become a skilled plumber? How did he become a skilled plumber? 
Did he pick up his skill somewhere from the nonunion end of the 
trade? And in picking up that experience was he working against 
the interests of the union? 

So those things do enter into it. 

The Cuarrman. Certainly they do. 

Senator Purreti. All we are doing is trying to get information, 
Mr. Meany. I can assure you I have no preconc eived final ideas as to 
how these things should be solved. But if you are going to have a 
closed shop, and I do not know if that is the right answer or not to 
some of these problems, should we also have all unions see that men 
should not be barred because of color? And eae are there not 
unions that bar men because they happen to be black instead of white? 
And are those men going to be denied the right to work because you 
nave a closed shop and they happen to be blac Ke? 

Mr. Meany. Of course not. I am in complete agreement with you 
on that. 

Now, you say “Our unions.” I could not name a union, there may 
be a few. I would say some years ago there were a number of them, 
but that has almost, if not completely, disappeared from the American 
trade-union scene. Of course, there may be isolated cases and I am 
sure that discrimination against the people because of race or color 
is not confined to unions. 

Senator Purrett. Would you allow a union to belong to the Amer- 
ican Federation of Labor that discriminated against men because of 
color ? 

Mr. Meany. Well, we never have had the case come to the point 
where there has been a charge made through the machinery of the 
American Federation of Labor. You see, the American Federation of 
Labor is a federation and the unions that form the American Federa- 
tion of Labor came in with their own constitutions. Of course, the 
American Federation of Labor has no power to change the constitu- 
tion of a union. However, the American Federation of Labor has 
taken a position against discrimination in the unions right down 
through the years. Some of our unions, I will concede, did in years 
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gone by have what is known as the color bar. As far as I know, that 
has been removed from all of these unions. 

Senator Purret,. You would say now to the best of your knowledge 
that no unions in the American Federation of Labor have color bars / 

Mr. Meany. I think so. I would say that is my knowledge. Now, 
there may be an odd case—I do not know. 

Senator Purret,. If we are seeking to have closed shops so that a 
man must belong to a union to work at a trade—— 

Mr. Meany. No, that is not the closed shop. That is not the closed 
shop, Senator. That is what the enemies of the closed shop say is 
the closed shop. You see, if all the people we now have in unions were 
in closed shops, that would not increase the membership of the present 
unions, 

The membership of the unions is today less than 30 percent, or less 
than 25 percent, of the working population. Though we have had 
the closed shops, we have also had the nonunion field. The closed 
shop means that a group of men who form themselves in a union have 
the right to deal with an employer on an exclusive hiring basis, who 
is willing to deal with them. And, if the employer does not want to 
deal with them, he goes and gets the nonunion men that are available. 

Senator Purrei.. If the employer deals with them, then those peo- 
ple working for the employer must belong to the union ¢ 

Mr. Meany. That is right. 

Senator Purrett. Therefore, since that is certainly one of the 
ideas that you apparently subscribe to, and perhaps with a great 
deal of justice, do you not think then, Mr. Meany, that it might well 
be perhaps the part of wisdom, let me say, that you would make 
sure that there was none of these unions that would bar men because 
of color? 

Mr. Meany. When you say “make sure,’ you are not assuming 
that the American Federation of Labor has the power to make sure 
in its makeup, and that is not so. The American Federation of Labor 
has no such power. 

Senator Neery. Mr. Meany, is it not a fact that the American Fed- 
eration of Labor is as powerless to compel an affiliated union to pur- 
sue the course indicated by my distinguished friend, who has just 
interrogated you, as the Federal Government would be to make a State 
legislature pass a certain law ? 

Mr. Meany. Of course, the power of the American Federation of 
Labor is confined to this: It has the power to say to any constituent 
union by two-thirds vote of its convention, you cannot belong any 
more. That is all it can do, nothing more than that. 

Of course, they could do it in a case like this if they felt that that 
was the thing todo. But, you see, we have been so successful, at least 
we think we have, in wiping out or reducing this discrimination ques- 
tion to an absolute minimum within our organization, that it would be 

rather foolish to just make it open and shut and say you cannot belong. 

Of course, we could do that, but whether we would or not would be 
something for us to determine. 

Senator Purrets. Thank you, Mr. Meany. 

The Cuarman. You may proceed. 

Have you said all you want to say on union security ? 

Mr. Meany. I think so, Senator. 
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The CuairMAN. Senator Griswold, have you any questions? 

Senator Griswoip. No. 

The CHarrMaAn. Senator Murray ¢ 

Senator Murray. All I wish to say is that I am in full accord with 
what Mr. Meany has been saying here in answer to these interroga- 
tories. Lam sorry I could not be ‘here at the opening of his statement, 
but I am fairly familiar with the stand he has taken, and I am in ac- 
cord with it. 

The CHarrMan. Senator Neely? 

Senator Neery. I have no questions. 

The Cuarman. Well, sir, you may proceed to your next recommen- 
dation. 

Mr. Meany. We have this question of assistance to other unions. 
This is the so-called secondary-boycott section. 

The Cuairman. Before we get to that, I have another question on 
ihe union security problem. We have had this question of Federal 
and State laws and we have a number of States now that prohibit the 
closed shop by legislation. How do you want us to deal with those ? 

Mr. Meany. Of course, you are dealing with this whole subject on 
the premise that it affects interstate commerce. 

The Cuarrman. But you have local cases. 

Mr. Meany. In this law you take authority on the grounds that 
it isa Federal question affecting interstate commerce. Then you say, 
in effect, to the States on the question of union security, “Well, if 
you go a step further, the Federal law will be inoperative and the 
State law will prevail.” In other words, if the State can do a better 
job at punishing the union under this law, you say, “We will go into 
the background.” I do not think that is fair. 

The Cuarrman. Let us forget that for a moment. Assuming we 
make a change in this law, as you suggest, namely, that we authorize 
the management and unions to enter into a closed-shop arrangement, 
what is going to happen in the States that pass contrary legisl: ation ? 

Mr. Meany. That will be up to the States, but I think you have to 
be consistent. You have to say this Federal law applies to all of the 
industries that are in interstate commerce, irrespective of whether 
the State law goes further or not. So, if the State has an anti-closed- 
shop law, and industry comes under this law, then that industry is 
guided by this law and disregards the State law. You cannot eat 
your cake and have it. It is either the State law or Federal law. 

You go into this question on the ground that these things affect 
interstate commerce and therefore are not the business of the State, 
they are the business of the Federal Government. So you have to be 
consistent. 

The CHatrMaNn. That is the basis of our jurisdiction. I am not 
debating that with you. 

Mr. Meany. You cannot repeal a State law. 

The CuairMan. Of course we cannot. 

Mr. Meany. But you can say this: The Federal law shall control 
in things governed by this law. Of course, you now go further; you 
now depart from that and say, “If we do not squeeze them tight enough 
and the State law does, then the State law will prevail,” and I think 
that is very unfair. You say what happens to the State law, Senator, 
is up to the State people. You cannot do anything about it but you 
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can say this law shall control this subject in interstate commerce, 
or any industry that comes under this law shall be controlled exclu- 
sively by this law. 

The Cuarrman. I might point out to you in your own building 
and construction industry, which I understand you have been con- 
cerned with, and Mr. Durkin is, too, most of those construction proj- 
ects, a great many of them, are purely within a given State; they 
are not projects that are nationwide. In those cases, we have run into 
the State law, just as you have said now, that might prohibit the 
closed shop. Then we have to deal with that articular case. 

In one way, it is interstate commerce, aid the other way, it is 
purely State. That is a conflict we have to resolve in some way. That 
is one of the problems or headaches that this committee has. 

Mr. Meany. Of course, you have to say whether these construction 
plants are under the law or not. As I understand the interpretation 
place on the present law, whether you or I think they are purely 
intrastate, the present law and the way it is operated makes them 
interstate and puts them in interstate commerce. That is something 
I cannot decide. 

You erect a building and you bring some material, say, you bring 
yencils across the State line into the draftsman’s office where they 
are building a building. Some court is likely to come along and say 
that is interstate commerce. I cannot tell what the courts will say 
on that. 

Senator Purre... I think you will agree with us, Mr. Meany, we 
really have had quite a problem here because we find so many different 
situations confronting the construction industry that we do not find 
in other industries, in industry or unions, in productive plants, that 
you do have many, many problems that are not common, and you 
just mentioned one of them. 

Mr. Meany. Still we have the faw that is drawn for the factories 
and for the industrial plants and the construction industry. The con- 
struction industry is unique in one major respect. The construction 
unions working for contractors are in effect their employment agen- 
cies; thev sign an employment-agency type of contract. We sit down 
with a group of contractors, for instance, that are in the electrical 
business. 

They have shops, they have the superintendent, they have stenog- 
raphers, they may have maybe a draftsman or two and estimators. 
They sit across the table, this group, 5, 6, or maybe 10 contractors, 
representing a group of 400. When they sit across the table they 
might not have a single man working for them at that time, which is 
not unusual. 

Even for firms that have as high as 1,000 men there will come a 
period maybe once in 3 or 4 years when they have nobody working for 
them. 

Now, the question of whom they have in their employ does not enter 
into the negotiations at all. We negotiate on the basis of if, as, and 
when. We are saying to the employer, “if you want men, we will sup- 
ply men,” and these things are written into the building- trade con- 
tract. In fact, the contract in my union has had a clause in it for 
many, many years which allows the employer, despite any union-shop 
position or without regard to the union shop, to get men any place 
he wants to if we fail to supply him with men. 
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Of course, the building-trades unions have had to have a supply 
of trained men, and all these men are trained in conjunction with the 
employer. All these apprenticeship committees are all bipartite; they 
consist of employers and workers. They have to have trained men 
to supply to the employer if, as, and when he needs them. 

When you read the rigid provisions of Taft-Hartley in regard to 
elections, for instance, and the employer accepts the. union as the 
representat ive of workers, the worker accepts the employer as a man 
who is in the business which is his calling, and for whom he is pre- 
pared to work, still the law cannot apply, because he does not happen 
i to have someone working at that time. 

If he does happen to have someone working, then this law calls for 
an election in order to get the limited union security indicated by the 
. union-shop provision. 
| When the Labor Board tried to have elections in the building in- 

dustry, they just threw their hands up. They found it was completely 
impossible. Not only completely impossible because of the tremen- 
dous size of the job, but because of the basic conditions they found. 
How could you have an election with an employer who had nobody 
working for him? 
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SPECIFIC BUILDING TRADES 


So there isa problem. But that is not recognized in this law. The 
law applies to all workers and all employers. 

Senator Purteii. I think you have pointed out the complexity of 
this whole situation. I think I can say that the whole committee rec- 
ognizes the peculiar situation the building industry finds itself in. 

“I think the record will indicate that Senator Taft mentioned that. 
Is that not correct, Mr. Chairman? 

The Cuarrman. Senator Taft introduced an amendment last year. 
The Senate passed it, if I recall, after conferring with the leadership 
of the construction industries, which I understand may meet part of 
the trouble you are talking about. It decreases the time within which 
the man has to join. It reduces it from 30 days to 7 days. But beyond 

that, it does not call for an election if the union that attempting to 

make a contract complies with certain provisions of the law. 

: I am just wondering whether, in your judgment, that particular 
amendment would meet some of the difficulties that you are talking 
about now. 

Mr. Meany. I think it would meet some of the difficulties. It would 
not, of course, meet the difficulties that are inherent in this bill on 
the question of union security that applies to everybody. It would be 
an improvement, I am quite sure of that, because our construction- 
trades people, I think, approve of the bill that Senator Taft has in- 
troduced except the one phase of it. 

He has introduced a different bill than the one he did last year. In 
this phase of it, he still leaves to the States the idea of “If you have 
a tougher law, you put the screws to the boys, we will let them alone.” 

The Cuarrman. I think last week the head of your building and 
construction trades union appeared before us, and he expressed him- 
self. If I remember the transcript correctly, he said he would be per- 
fectly willing to leave this matter to the States, take it out-of the 
Taft-H: wrtley Act entirely for the building and construction industry. 

Would you agree to that? 
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Mr. Meany. I do not think so. I do not feel that would solve his 
problem. I donot know if he said that; I could not say. 

The Crarmman. I will check up on the transcript again. But I 
thought he said that might be a solution, to take the building con- 
struction industry out of the Taft- Hartley Act and leave it to the 
States to work out. I am just raising that question, I did not want 
to divert you too much. 

Let us go on to your next point. 

Mr. Mrany. This is on the question of assistance to other unions. 

Now, this next question, the question of assistance to other unions, 
refers to the provision of the law which prohibits the so-called sec- 
ondary boycotts. Of course, it prevents any cooperation between not 
only the unions, but between members of the same union. There can- 
not be any cooperation if certain facts exist in regard to the contract. 

Now, this section of the law, we feel, is very bad and we know 
that we could not have developed the unions in some industries where 
they were sadly needed. For instance, I am quite familiar with the 
garment trade. I have lived in New York practically all my life, 
and I remember the garment trade back in the early days when I was 
a boy. 

If ever there was a miserable, deplorable, disgraceful situation, it 
was in that trade. Many of the workers were from across the water, 
a great many of them could not speak the language very well, and I 
want to say if there ever was an exploited group, it was the garment 
trade in the large cities, and particularly in the city of New York. 

The Carman. I agree with that, Mr. Meany. I was raised in 


New York. 


Mr. Meany. Now, they built up their union and they have elimi- 
nated to a large degree the so-called sweatshop with the cooperation 
of many people in public life. We have had laws enacted, factory- 
protection laws, fire-protection laws, and the industry today stands 
on its feet. I do not hear any great complaints from the employers. 
The employers seem to go along; i in fact, there is so much cooperation 
in that industry that the employers and the wnions spend hundreds 


of thousands of dollars—in fact, millions of dollars—in cooperative 
trade ventures such as trade shows and exhibits and things like that. 

There is quite a bit of cooperation. Now, the point I am making is 
this: Under this section of the Taft-Hartley law, secondary boycotts, 
the unions could not have been built, just could not have been built, 
because when you go into an industry where the people are being 
exploited and where competition is very keen and you run into an 
employer who feels that something should be done and he wants to 
do something himself and he is willing to sign a contract—and now I 
am not talking strictly about the garment ‘industry—he « vannot last 
very long in that industry with a decent contract paying decent wages 
ina highly competitive ‘industry unless his competitors are more or 
less compelled to bring their standards up to somewhere near his level. 

Now, of course, that was done through the use of the so-called boy- 
cott. They boycotted employers. 

There has been a connotation of evil placed on the boycott, but it 
is something we have had in America for many, many, many years, it 
is something we have had fora long time. Actually, it is an exercise of 
your freedom of speech. You stand in front of a man’s plant and you 
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say this man is unfair to union labor and you are advertising that 
fact. to the public. 

That was the way the garment workers industry was cleaned up 
and people became ‘decent workers and decent conditions prevailed, 
through the use of this boycott. 

There are many courts cases where decisions were made down 
throwgh the years in the New York courts and in the United States 
Supreme Court that allowed the unions and admitted it was the 
nie of the union in order to protect their trade and to protect the 

dards of their trade, to use the boycott where they felt the sub- 
tal a ird condition was a threat to the standard that they had achieved 

i were try ing to maintain. 

Now, this section of the law makes that sort of cooperation, the use 
‘f the boycott, the use of the pressure on an unfair employer, Impos- 

ble. It even runs to the question of where it prevents the union 

embers from assisting one another 

Again I must go to the building trades for an example of that. You 
take the carpenter trade. The carpenter trade is an ancient trade and 
everybody knows the type of work the carpenter does. They know a 

irpenter puts window frames together. He can put them together oh 

e site of the job or he can put them together in a mill shop. That 
type of work, window frames, doors, sash, trim, most of that work is 
done in mill shops, not on the site of the building operation. It is 
lone in mill shops because that is for the convenience of the industry. 

mill shop is put alongside a railroad siding where they can put in 
. lot of material in bulk. 

It is done because it is economical to do it in a mill shop. Here 
you have a union subcontractor and he is handed a batch of material 
hat comes from a nonunion mill shop, not from a union mill shop 
where the carpenters are members of the same union. Now, the 

on carpenters, in order to try to help the members of his own union, 
who are working in a union mill shop, to try to help them maintain 
a decent standard of wages, merely say to the employer, “We will 
not handle this nonunion material that is made by people who are 
competing with our brother members in this other mill shop.” 

When they do that, the Taft-Hartley Act says you have to handle 
the material, you are guilty of an unfair labor practice if you do not. 

The net result of this thing in a period of unemployment or ina 
period, let us say, when the labor market is against us, is that this law 
could be used to destroy unions. You know the labor market has never 
been against the worker since this law was passed. We have not felt 
the effects of Taft-Hartley. The potential of Taft-Hartley has never 
been visited on us because of the fact that the labor market has been 
distinctly in our favor since 1947. So, if there is a turn, and we 
have any large unemployment, then this law can be used and competi- 
tion becomes very, very keen. 

What is the tendency under this section where there can be no co- 
operation between unions, where they cannot help one another be- 
cause of this section of the law? The tendency is inevitable, that they 
will all go down to the level of the poorest conditions in the trade, 
competition will force them down. 

Of course, that runs to the whole question of what unions are for. 
Unions are to build up standards of life and there is no question they 
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have built up standards of life. That could not have happened if 
we had had this sort of law back in the early days. Of course, it can 
work against us if the labor market goes against us. 

The Cuamman. Mr. Meany, do you think we can distinguish be- 
tween what we might call fair boycotts and unfair boycotts? There 
have undoubtedly been abuses of the boycott. 

Mr. Meany. Yes, but the law does not describe what is an unfair 
boycott. 

‘The Cuairman. Could we make that distinction effectively in the 
law ? 

Mr. Meany. If action were taken, we will say, against a union that 
has been certified by the Labor Board, I would say that would be an 
unfair boycott because it is a boycott against the employer, who is 
helpless to do anything but deal with a certified union. There are, 
I w ill concede, cases like that. 

The Cuamman. What is on my mind is whether we cannot more 
accurately define this whole field of boycotts, and define what might 
be called “fair boycotts” to protect the union, and as “unfair boycotts” 
those that ought to be prevented. 

It seems to me there is an area there that might be looked into. 
Could you give us the high spots of your recommendation ? 

Mr. Meany. We recommend that the present broad and general 
restrictions on secondary boycotts be narrowed by making it necessary 
to prove that the illegal object of prohibited action was the principal 
object rather than any object, as under the present act. 

Then we ask that the following exceptions to the present restrictions 
be made: 

When a bona fide strike is being conducted at a particular plant or 
among a particular group of workers, employees that are at another 
plant who are asked to work on or handle the struck work or perform 
the work that would have been performed by those on strike, should 
be permitted to refuse in concert to work on or handle the struck work. 

The Cuarrman. I think one of Senator Taft’s amendments is aimed 
to cover that first point, “struck work.” 

Mr. Meany. I have seen Senator Taft’s amendment and I do not 
think it covers that point. 

Then we recommend that such a refusal should also be permitted to 
workers if their employer is receiving goods or utilizing services from 
another employer, when such other employer is producing these goods 
or providing these services under conditions adversely affecting the 
standards or working conditions of the employees of either employer. 

Of course, that is the case in point; that would cover the case that 
I pointed out of the millwork in the carpenter shop. 

Then, we ask that the law be amended to recognize the fact that 
subcontractors and distributors are not neutrals. If two or more 
parties have a joint interest in the construction or production or dis- 
tribution of goods, materials, or services, then all such employers 
should be regarded as one employer for the purpose of determining 
the legality of union activity directed against one of them. 

That is again a case where the employer lets the contract to a sub- 
contractor and then that subcontractor can do anything he wants to 
break down the conditions, can do things that even the prime employer 
himself cannot do under the law. 
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Senator Lenman. I want to ask Mr. Meany one question. You 
ferred to the inevitable effect of substandard conditions under sub- 
tandard wages on the higher standards which the unions have sought 
o build up. Is not a very glaring example of that the effect that the 
andard conditions in the textile industry in the South have had 

.e textile industry in the North ? 

Mr. Meany. Yes, the unions are taking wage reductions. Under 

hat situation, they just cannot take enough wage reductions. They 

e going down and down and, each time they go down, the competitive 

nditions go down a little further. We have ghost towns up in New 
England where they have just put the whole town out of business, 

inessmen, workers, and everyone else, because they could not meet 
mM} etition. 

Lhe V; of course, go South where they get the conditions that are 

re favor: able from the avaricious point of view of an employer. 
Lhat isa v Sole antlee There is no bottom to that. Humanity can 

ni all sorts of privations. There is no bottom. We like to think 
t is the American way, not only jn the trade-union field, but any field, 
look upward. 

[f the competition is going to be on a fair basis, let it be on something 

iat will bring us up. 

Senator Lruman. Is it not a fact that that condition has obtained 

tt only in New England but to a considerable extent in New York 
state ¢ 

Mr. Meany. It is affecting New York State and portions of 
Pennsylvania. 

The Cuatrrman. We are aware of that problem. Iam not sure that 
these provisions will meet that. I am not sure that your recommenda 
tions will meet that competition between areas. 

Mr. Meany. No, I do not say so. If you will recall, Senator 
Lehman was more or less pinpointing the statement I made before of 

njurious effect of the competition downward instead of upward. 

Senator Purren.. Mr. Met any, [ think that you said the words cover- 
i ig section 8 (b) (4) under the Senate Resolution 655 would not take 
are of this question of boyeott I wondered in what way you dis- 
igreed with the language because it states— 


< 
2 
‘ 


Provided, That nothing in (a) of this section shall be construed to make it an 
infair labor practice for a labor organization to induce or encourage employees 
to engage in a concerted refusal to form work for which because of a current 
abor dispute between another employer and his employees is for the duration 
of such dispute no longer being performed by the employees of such employer. 

Have you some suggested change in the wording of that? 

Mr. Meany. That covers farmed-out work. 

Senator Purre... I thought that covered what we were talking 
about before. 

Mr. Meany. No; that covers only farmed-out work. 

Senator Purre.t., This covers part of it but not all of it? 

Mr. Meany. Not all of it. 

Senator Purreti. I see. Thank you. 

The Cratrman. Have you prepared language for these specific 
amendments to cover the points you have in mind ? 

Mr. Meany. No; but I shall be glad to work with you or the mem- 
bers of your committee. We have not prepared any legislation. We 
felt that it would not add anything to the situation, you have so many 
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bills already introduced on this subject. So we have prepared none 
for introduction in either branch of Congress. However, we shall be 
glad to work with you and members of your committee to put this into 
actual language if that would be helpful. 

The CuarrMan. It is very difficult to frame language in this field 
that is clearly understandable and makes the right distinction. I 
think it would be helpful if you thought it indeatl and made a dis- 
tinction between what I call’a fair boycott and unfair boycott so we 
could put it down in black and white. 

[tis very confusing now. (See p. 2049.) 

Senator Kennepy. Do you not believe, Mr. Meany, that anyone who 
really trades with a company where a strike is going on, at least if he 
trades substantially, ceases to be a neutral, and therefore it seems to 
me it should be permissible for his employees to join in the strike as he 
is partic nating to a degree in the strike to break the strike? 

Mr. Meany. Yes, that is the point. 

Senator Kennepy. It seems to me if we could develop a standard 
based on a percentage of the work with the struck plant, that might 
solve the problem. In Massachusetts, I believe, they have set up a 
percentage, 50 percent; or at least a substantial percent of his work is 
with the struck plant, and he ceases to be a neutral and it is no longer 
an illegal secondary boycott. 

I think we might consider using language like that, setting up a 
percentage of his work or using a substantial percentage or, in other 
words, choosing language that would indicate a substantial percentage 
of his work is being done in a plant which the union is striking against 
for a legal purpose. 

Mr. Meany. That might possibly be the approach. IT would like to 
see the exact language. 

Senator Purrets. I do not want to labor this point and I am not, 
believe me, trying to disagree with you. Iam simply trying to explor 8 
this to see where we can get because we have so much difficulty in try- 
ing to write this in a manner to meet all situations. But I fail to see 
where this proposed change limits it to farmed-out work. I think if 
you read it, it does not. 

Mr. Meany. Are you talking about the proposed change or about 
the present law ? 

Senator Purrets. I am talking about the proposed Taft amendment 
655, the one that I read. I did not want to take it up now because I 
do not want to delay you, sir, but I am wondering if in writing to the 
committee, you will tell us in what way that limits it because the lan- 
guage does not seem to do so, possibly because of my lack of under- 
standing of the language, but it seems to me it does not limit it to 
farmed-out work. 

Senator Kennepy. The reason is a much broader field than struck 
work. There are many boycotts that are legal. 

Senator Doveras. I wonder if I might ask Mr. Meany to ae his 
opinion on the amendments submitted by Senator Murray, S. 369, 
which is printed at the bottom of page 24 of this comparison tabula- 
tion, which goes over to page 25. 

It is a comparative tabulation of the bills. If Mr. Meany does not 
have a copy, I hope the clerk will provide him with one. 

Mr. Meany. What is the number of that bill? 
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Senator Dove.as. 8. 369. It is on pages 24 and 25 of the compara- 
tive tabulation. It begins at the bottom of page 24. The Murray pro 
posal permits secondary boycotts, in all situations except strikes to 
ecure bargaining representation where there has been a certification, 
jurisdictional disputes, and one other. It seems to me that the Murray 
proposal is in line with what you have been saying. This is not as 
restrictive as the Taft amendment which merely confines it to struck 
work, 

Mr. Meany. That is directed at the printing industry, I think. 

Senator Dovetas. No; I do not think so. It is a different section 

f the Murray bill that is limited to the printing industry. 

Mr. Meany. I think that is in line with our proposal, the Murray 
bill. That covers the point T made in answer to Senator Smith's 
lestions. 

Senator Dove.as. In other words, you would recommend that the 
Murray amendment be adopted or at least state that it is very much 
o be preferred to the Taft amendment ¢ 

Mr. Meany. Yes. 

The Cuarrman. I think it would be very helpful to us if your attor 
ney would give us in legislative form the proposals you are making 
here in this special field, because it is one of the most difficult ones 

e have. 

Mr. Mrany. I shall be glad to have them do that. 

(The following information was subsequently furnished for the 
record :) 


( 
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AMERICAN FEDERATION OF LABOR, 
Washington 1, D. C., May 7, 1953 
Hon. H. ALEXANDER SMITH, 
Chairman, Senate Commitiee on Labor and Public Welfare, 
Senate Office Building, Washington 25, D. C. 
DEAR SENATOR SMITH: I am enclosing proposed language for the following three 
amendments to the Taft-Hartley law: 
1. “Secondary boycotts,” section 8 (b) (4). 
2. Free speech, section 8 (c). 
3. Definition of supervisors, section 2 (11). 
I am submitting these amendments in accordance with specific requests made 
by the committee when I testified on April 27. 
As you know, I will be glad to discuss with you at any time these amendments, 
as well as amendments that would carry out our other recommendations. 
Sincerely yours, 
GEORGE MEANY, 
President, American Federation of Labor. 


AMENDMENT PROPOSED BY THE AMERICAN FEDERATION OF LABOR To Mopiry Sup- 
SECTION 8 (b) (4) oF THE LABOR-MANAGEMENT RELATIONS ACT OF 1947, RELATING 
ro “SECONDARY Boycotts” 


Amend subsection 8 (b) (4) to read as follows: 

“(4) It shall be an unfair labor practice for a labor organization or its agents 
to engage in, or to induce or encourage (other than by peaceful picketing), a 
strike or a concerted refusal in the course of their employment to use, manufac- 
ture, process, transport, or otherwise handle or work on any goods, articles, 
materials, or commodities, or to perform any services, where the principal object 
of such action is: 

“(A) forcing or requiring any employer to join any labor or employer organi- 
zation ; 

“(B) forcing or requiring any employer or other person to cease using, sell- 
ing, handling, transporting, or otherwise dealing in the products of any other 
producer, processor, or manufacturer, or to cease doing business with any other 
person, (1) unless the employees of such other producer, processor, manufacturer, 
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or other person are engaged in a strike ratified or approved by a labor organiza- 
tion representative of such employees which such employer is required to recog- 
nize under this act, or (2) unless such other producer, processor, manufacturer, 
or other person is or may be in a subcontracting relationship with such employer 
or other person, or (3) unless such other producer, manufacturer, or other person 
is or may be in a relationship of a supplier or distributor with such employer or 
other person, or (4) unless such other producer, processor, manufacturer, or 
other person, together with such employer or other person, has a community of 
interest in the production or distribution of goods or services, or (5) unless an 
object of such action is to prevent the wages, hours, working conditions or other 
labor standards of the employees of any such employers from being adversely 
affected, or (6) unless an additional object of such action is to force or require 
any employer to recognize or bargain with a labor organization which has been 
certified as the representative of his employees under the provisions of section 9 
of this act; 
“(C) foreing or requiring any employer to recognize or bargain with a par- 
ticular labor organization as the representative of his employees if— 
“(a) another labor organization is the certified representative of such 
employees within the meaning of section 9 of this act: or 
“(b) the employer is required by an order of the Board to bargain with 
another labor organization; or 
“(c) the employer is currently recognizing another labor organization 
(not established, maintained, or assisted by any employer action defined in 
this act as an unfair labor practice) and has executed a collective-bargaining 
agreement with such other labor organization, and a question concerning 
representation may not appropriately be raised under section 9 of this act; 
“(D) forcing or requiring any employer to assign particular work to employees 
represented by a particular labor organization rather than to employees repre- 
sented by another labor organization, unless such employer is failing to conform 
to an order or certification of the Board determining the bargaining representa- 
tive for employees performing such work: Provided, That nothing contained in 
this subsection (b) shall be construed to make unlawful or to make an unfair 
labor practice a refusal or an agreement to refuse by any person or persons to 
cross a picket line established at the premises of any employer involved in a 
labor dispute or at the situs of any property, personal or real, used by such 
employer in the conduct of his business.” 


AMENDMENT PROPOSED BY THE AMERICAN FEDERATION OF LABOR TO SECTION 8 (C) OF 
THE LABOR-MANAGEMENT RELATIONS ACT OF 1947 RELATING TO FREE SPEECTI 


Amend section 8 (c) as follows: 

“(c) The expressing of any statement of views, or argument, or opinion, writ- 
ten or oral, or the dissemination thereof, whether in written, printed, graphic, or 
visual form, shall not constitute an unfair labor practice under any of the pro- 
visions of this act, if, under all of the circumstances, such expression contains 
no threat, express or implied, of reprisal or force, or offer, express or implied, of 
benefit, nor shall any finding of unfair labor practice be based upon peaceable 
patrolling or the carrying of signs or banners, whether or not conducted at the 
situs of the dispute.” 


AMENDMENT PROPOSED BY THE AMERICAN FEDERATION OF LABOR TO SECTION 2 (11) 
OF THE LABOR-MANAGEMENT RELATIONS ACT OF 1947 TO MODIFY THE DEFINITION 
OF SUPERVISORS 


Amend section 2 (11) as follows: 

“Sec. 2 (11). The term ‘supervisor’ means any individual having authority, 
in the interest of the employer, to hire, promote, or discharge other employees, 
or to adjust their grievances, if, in connection with the foregoing, the exercise of 
such authority is not merely of a routine or clerical nature, but requires the use 
of independent judgment, and if such individual does not devote more than 20 
percent of his hours worked in the workweek to the performance of work assigned 
to the employees under his supervision.” 


Mr. Meany. Now, that section, of course, runs to this question of 
jurisdictional disputes. We find now that in some cases the economic 
strikes or organizational strikes are treated under the law as if they 
were jurisdictional disputes. 








ae ae, a oe 









TAFT-HARTLEY ACT REVISIONS 2051 


The Crtairman. I understand you have some sort of board that tries 
to work out the jurisdictional dispute question and works pretty well. 
Mr. Meany. We have had such a board in all the years I have been 
nthe union. We have a board consisting of representatives of labor, 
oe sloyees, and employeers, in the building industry. In New York 





i Cit y, they have a local board there that has been in existence exactly 
a 50 years. It started in 1903. 
i Of course, the way they decide purely jurisdictional disputes is by 


presenting the ev idence from both sides of the trade, both employers 
ind employees presenting their evidence. The decision, however, 
uder the New York plan, that has lasted these 50 years and which 
c nerally 1S accepted and which has avoided any major work stop- 
pages, the decision is made by the board of governors of the employers. 
In — other situation, we have a national board that covers most of 
e country. The decision is made by a tripartite setup, by workers 
d employers in the industry. The present setup has a public mem- 
, Professor Dunlap of Harvard University. 
‘The CHamMan. That would not cover a dispute between the CIO 
|AFL? 
Mr. Meany. No. That would cover what we term purely a jurisdic- 
tional dispute, the assignment of work in the building trades. You 
e, a dispute between the CIO and AFL is not a jurisdictional dis- 
ute; it is an organizational dispute. 
he CHarrMan. Have you any special suggestions to make on this 
risdictional dispute question ? 
Mr. Meany. We oak that section 8 (b) (4) be amended by taking 


it certain language, just a sentence in section 8 (b) (4), which is 
the sentence whiake ph a the unfair labor practice of the labor 


union. We would take out 1 or 2 sentences in that. It would mean that 
the section then would apply purely to jurisdictional disputes, and 
ild take the representation cases out of that classification. 

Of course, the representation cases are handled by the act in an- 
other Way. 

That is the only thing we ask there, that our representation cases be 
taken out. Of course, you talk about AFL and CIO, that is what they 
are; they are representation cases. They are not jurisdictional cases. 
The jurisdictional case is on a work assignment. It is a dispute when 
an employer assigns his work on an operation to one classification. 
Che other classification, sometimes in the same union, may get into an 
argument over it. 

Of course, that comes primarily through the introduction of new 
methods in the building and construction industry, new methods and 
new material. A trade will be doing a certain part of the building 
trade work for a certain purpose and in comes a new material that 
more or less looks like it belongs to another trade. For instance, the 
plastering of a ceiling is always done by a plasterer. You come along 
with celotex and it is put up with a hammer and nail and the car- 
penters say, “That is ours. We are the fellows who use the hammer 
and nail.” If they are going to put it up with mastic cement, another 
trade comes along and a fellow says, “I am the one that uses the 
trowel and mastic cement.” 

The trade unions did not invent the idea of jurisdictional disputes. 
They do not like them any more than anybody else likes them. They 
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come the way all disputes come. In fact, we even have jurisdictional 
disputes appear in Congress. I understand there was a dispute over 
what committee was going to handle certain phases of this atomic 
energy problem and with a sort of strike for a few months, nobody 
handled it. 

I understand they settled it by a compromise a few days ago. 

Senator Purrem. I realize what you are up against. Sometimes 
these occasions strike at the local level and I can understand the reason 
for it, a change in the use of materials, and so forth. 

Do you try to anticipate those now in view of the fact they have at 
times caused stoppage of work? Do you try to anticipate them now 
in the A. F. of L.? 

Mr. Meany. We try to anticipate it in the building trades. For in- 
stance right now I talked to Mr. Gray only a week or two ago. There 
is a new product that they have been using in Sweden for many years. 
It isa new type of very, very light concrete. It is some secret formula. 
I turned over a number of brochures, in fact, samples, of materials to 
Mr. Gray in order to try to prevent in advance a jurisdictional dis- 
pute when that new product comes in. In that case, the company 
that is interested brought the matter to our attention. 

But in a number of cases you will find a new material just thrown 
right in on the job and then the fieht starts. 

All of these things can be settled by the people who understand 
them and, of course, that is the employer in the business and the 
worker in the business. That is the system we have in effect. 

I do not know the details of the jurisdictional system of the build- 
ing trades. I do not have anything to do with it. They run that 
themselves. But I am quite sure that they have a system by which 
they can have a spot decision which will keep the work going and then 
within a very short time, 24 or 48 hours, they get a decision from the 
records where a decision has been made. 

We have books and books and books. You know, Senator, we get a 
tremendous amount of abuse on this question of jurisdiction. <A lot of 
people do not understand that we have boards and we have been work- 
ing on these things for many, many years, and that we have great big 
books of decisions that are made and observed by everybody concerned. 
Of course, they do not make news when you have a decision and it is 
processed in the normal way and it is accepted and it goes into effect. 
That is not news. What is news is when there is a stoppage. 

I tell you we take no pride in the fact that we have these jurisdic- 
tional disputes, but we do take pride in the fact that we make a sincere 
and honest effort to solve them. 

The Cuamman. Mr. Meany, unfortunately, it is true, I am afraid, 
that when we agree it does not make news at all, but that when we have 
a row it makes headlines. 

Mr. Meany. That is right. 

The Cuamman. Your next topic appears to be injunctions, on page 
15. Iam very much interested to hear your comments on that. 

Mr. Meany. Now, of course, we protest very vigorously the present 
setup on the injunction. As TI point out in my brief, this is very much 
one-sided. The employer makes charges against the union and if the 
Board’s General Counsel] feels that they have merit he must apply for 
an Injunction. 
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The Cuarrmman. You are not referring now to the injunctions in the 
emergency labor provisions? 

Mr. Meany. No; Lam talking about the injunction in 10 (}) and (1). 

Now, I point out in the brief here, where a union files ch: arges and 
he National Labor Relations Board begins to investigate the chs arges 
of the union, then the employer files a countercharge; the minute “he 
files a countercharge all activity on the union charge ceases, all 
nvestigation, and the employer’s charge takes over. Of course, the 
end result is that if there is any merit or it is found to have any merit, 
or even the look of merit, the Board’s General Counsel must apply for 

n injunction. 

Now, I want to substantiate that by this additional statement: On 
January 16, 1953, the brewery and beverage drivers’ local here in 
Washington, representing 46 of 52 driver-salesmen employed by Coca- 
Cola, requested the company for recognition. The company refused 
to recognize the union and attempted to intimidate the union members 
by questioning them individually, threatening to close the company 
f it was forced to negotiate with the union, and so forth. 

On January 26, 46 driver-salesmen who were members of the union 
went on strike and on February 4, after the company still refused to 
negotiate, the union filed unfair-labor-practice charges with the Na- 
tional Labor Relations Board against the ¢ ompany, ¢ har ging the com- 
pany with violations of section 8 (a) (1), inter ference with union 
organization, and section 8 (a) (5), refusal to bargain. 

Although a Board field examiner had recommended that a complaint 
be issued, this recommendation had not been acted on, although ap- 
proximately 3 months elapsed since the union filed the charges. 

During the course of the fight, the union has picketed the stores 
dealing with the Coca-Cola Co., requesting customers of such stores 
not to buy Coca-Cola. This is obviously a consumer boycott which 
is perfectly legal even under Taft-Hartley. 

Nevertheless, the Coca-Cola Co. filed with the Board unfair-labor- 
practice charges against the union, charging it with engaging in a 
secondary boycott and the rest in violation of section 8 (b) (4). The 
company filed the charges on April 1, only 3 weeks ago. The Board 
immediately assigned a regional attorney and a field examiner to inves- 
tigate the company’s charges. 

Last Friday, April 24, 3 weeks after the company filed charges, a 
temporary restraining order was issued on petition of the Board pro- 
hibiting the picketing activities of the union. A hearing to determine 
whether a permanent injunction will be issued will be held on May 7. 

This injunction may be issued even though on the basis of the Board’s 
previous decisions in cases involving similar circumstanc es, there is 
good reason to expect the Board will not uphold the company’s charges. 
On the other hand, after investigation is resumed sometime in the 
future, the Board may eventually sustain the union’s charges against 
the company, but meanwhile the company has replaced the men on 
strike with strikebreakers, the strikers may be forced to seek other 
jobs, and the company still adamantly refuses to negotiate with the 
union even though such a refusal is clearly illegal under the act. 

That is the way these sections work in actual practice. 

The Cuairman. Are you not criticizing the administration of the 
act there, rather than the act itself? 
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Mr. Meany. No: the act itself. This is the mandatory injunction 
section of the act. 

The Cuairnman. We are considering that of course. 

Mr. Meany. That is this section | am talking about. That is in 
the act itself. 

The CHarrmman. Now, you are recommending that that be changed ? 

Mr. Meany. ‘to do away with the injunction, that is, not to do away 
with the re att sining order after hearing, but to do away with this ex 
parte injunction, the mandatory injunction that is prov ided in this act. 

Senator Griswoip. Mr. Meany, in your recommendation you say 
there might be an injunction after a hearing ? 

Mr. Meany. After a hearing to eyforce the order of the Board. 

Senator Griswotp. Yes. You might still have an injunction but 
it would be after they had had the hearing. 

Mr. Meany. Yes. We are opposed to this ex parte injunction 
which has the effect of more or less settling the issue. Take in this 
case, under this situation, this thing is pretty well settled. The men 
who wanted to exercise their rights under this law to have a union, 
these 46 men, they are gone, they are out. Months from now, the 
Board may say, “You men are right,” but in the meantime their places 
have been taken by other men. Of course, that is where we say these 
sections operate unfairly from our point of view. 

The Cuarmman. Is there anything more on that point ? 

Mr. Meany. No. It is very well covered in the brief. 1 do not 
think there is any sense going all over it again. 

The CHarrMan. | am interested in getting your suggestions. 

Mr. Meany. Now, with respect to these damage suits, section 301 
permits action for breach of contract in any Federal district court 
and the other section, section 303, gives the employers the right to sue 
unions for violation of section 8 (b) (4). 

Again I stress that decent labor relations come from working to- 
gether in good faith and not by invitation which we feel is in this law 
for employers to sue unions and punish them in that way. 

The Cuarman. You do not object to suits for damages in State 
courts apparently. It is just that you do not like to see them in the 
Federal courts ? 

Mr. Meany. We do not like to see a Federal law practically invit- 
ing a damage suit in the field of industrial relations. We have laws 
in all the States where you can sue anybody, whether it is a union or 
not, for breach of contract. We have no objection to that. We feel a 
union should live up to its contract and it should discharge its obliga- 
tions under a contract. That has been our philosophy. 

Of course, you have provisions for suits in your State laws. But 
here this law points out and practically says, “We are inviting you to 
sue,” as it were. We do not think these provisions should stay in the 
law. The State laws provide for damage suits on any violation of 
contract. 

With respect to the procedural questions, Senator, I do not want to 
take up time; they are practically all directed to reducing the tre- 
mendous delay in processing cases. 

The CHatrMan. We are all familiar with that. We are glad to 
have your suggestions. 

Mr. Meany. I do not think anyone can argue against the idea that 
we should try to expedite the processing of these cases. In that, we 
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tainly would be happy if the committee would talk to our people 
io are handling these cases and try to work out the amendments to 

e laws that would eliminate these delays. 

The next thing we have is the NLRB elections. Of course, I am 

\ite sure a lot has been said about the disfranchising of the economic 

ikers. We have had some cases, not many, where this has happened 

i whether or not its use has been widespread, we think it is emi- 

itly unjust and we think this section should be amended wherein 

employer could incite a strike. I mean at the conclusion of the 
wwreement, if the employer thought the economic conditions were 
favorable and he could get workers to replace other workers, he 
uld practically make it impossible for the union to do anything else 
strike. And then, having got rid of the workers, he calls ‘for a 
ertification election and gets rid of a union, That has happened 

. few cases, not many, but we feel this section of the law is emi- 

7 ie unjust and it should be eliminated. 

Phe CuarrMaNn. What are your thoughts on the time within which 

- strikers should be allowed to vote? That has been the chief point 

ich has come up. The principle you are asking for is fairly well 
coail to. What about the question of how long a time we should 
ive? You must have some time limit. 

Mr. Meany. You want to get a time limit under which you could 

onsider the strikers not to be strikers any more but merely un- 
employed. That would depend entirely upon the circumstances. I 
do not think you could put an arbitrary limit in the law. It would 
depend entirely on the circumstances in connection with the dispute, 

; I mentioned to the House committee, and not by the limitation used 
to determine eligibility for strikers as under unemployment-insurance 
laws. Unemployment insurance cannot be used to finance a strike by 

ying the striker while he is on strike. Of course, they have set an 
rbitrary time limit of different lengths in the various States by which 
striker becomes eligible for unemployment insurance on the theory 
that the strike is lost and that he is not any longer actually a striker 
but that he is one of the unemployed. 

Now, I do not think you could apply that to this situation because 
t woatd depend entirely upon circumstances. If you set up a time 
limit, that would be the target for the employer. He would just say, 
“Well, let us keep this thing going until we get by the time limit.’ 
Then he is the one that calls for the decertification election. 

Senator Purretn. Do you approve of Senator Taft’s S. 655 in which 
he recommends in section 9 (c) (3) striking out the sentence thereof 
which reads, “Employees on strike not entitled to reinstatement are 
not eligible to vote,” which, of course, means they are eligible to vote? 

Mr. Mrany. That is the point we are making. 

Senator Purreii. I mean this particular portion of it does meet 
with your approval but you think it does not go far enough? That 
is on page 35 of the comparative print. 

Mr. Meany. I have the bill here in front of me. 

Senator Purre.u. He simply asks in this portion of the bill, section 
9 (c) (3), that they simply strike out the second sentence. 

Mr. Meany. Yes, I see it. That is in the first page of the bill. Yes, 
I am in agreement with that portion of the bill. 
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I am just reminded here that we have another section on procedures. 
If you do not mind, I want to go back to that. I thought we had an- 
other section here under this non-Communist affidavit. 

The problem of the non-Communist affidavit I have covered in the 
question of the NLRB procedures and administration. Of course, we 
feel that this non-Communist affidavit has served no particular pur- 
pose, and we would like very much to see that removed from the law. 

The Crarrman. Have you studied Senator Goldwater’s amend- 
ment which would take that Communist question out of the law 
entirely ? 

Mr. Mrany. Yes, I have studied Senator Goldwater’s amendment 
very carefully. What it adds up to pretty much is the licensing of 
unions. Of course, it would certainly be a blow to Communist-dom- 
inated unions to the extent to which it eliminates unions and renders 
them helpless. In other words, if you eliminate all unions, of course, 
you eliminate Communist-dominated unions. But I do not think his 
amendment answers the question. 

The Attorney General cites a member, an employee of a union, to 
the Subversive Activities Board. If that employee is found guilty of 
knowingly participating in an organization known as a Communist- 
front organization, the entire union is penalized. What it adds up to 
is a Government board licensing unions. We would be at the mercy 
of individuals that might have some bias in the matter. 

I have talked to Senator Goldwater. I went over to see him and 
talked with him at great length. I do not think his bill answers the 
purpose at all. 

After all, Senator, why should communism just be an industrial 
relations problem? Is not communism or the infiltration of Commu- 
nists into the Army a problem? We have had Communists in uniform. 
Why should we try to single out and find a cure for communism in 
industrial relations? As far as the unions are concerned, they have 
done a pretty good job of eliminating these Communists and identify- 
ing them. There is no question, there are certain unions that are 
identified by practically everybody as Communist-dominated unions. 
Those unions are still working in plants that have war and defense 
contracts. 

Now, there is no cure for that in this Taft-Hartley law. All we 
have now is an affidavit. We know the Communists sign the affidavit. 
In fact, even if they were official members, they could resign one day 
and sign the affidavit the next day. This does not cure the thing at 
all. Even if they are Communists and trying to disrupt the industrial 
relations between the union and the employer, and if they are real 
Communists, that is what they are doing because they are not real 
Communists if they are not trying to disrupt, because that is their 
purpose—if they are doing that under this law now, we cannot. dis- 
cipline them to the extent of punishing them economically under ¢ 
union shop. We can put the Communists out of this union but. we 

cannot say to the employer, “You can discharge him.” That provides 
a protection for the Communists in the union. They have used this 
affidavit for their protection. They have used all sorts of subterfuges. 

My God, swearing to an affidavit means nothing to a Communist. 
It does not change him and his purpose is still the same. Still we 
have to sign a non-Communist affidavit in order to use our rights under 
the Taft-Hartley law. 
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so I think this thing should go out. I do not think it should be 
replaced by a licensing system where we have to appeal to a board 

f some kind for a license to have a union. 

Senator Purrett., May I comment? I agree with you wholeheart- 
edly that it should have been set up not for one party, but for when 
t was set up originally the employer as well as the employee should 
have been asked to sign the affidavit. 

I cannot disagree with you much on what you have said. It did 
seem that labor. organizations were a target, a proper target, the 
Communists thought, for control because of the economic power that 
could be wielded “by unions. I wondered if you would agree with 
me that in its inception, although it should have applied to both 
parties, it did do some good at that time in pointing up this thing and 
perhaps calling attention to it? I want to say that you fellows have 
done a fine job in this, too. 

Mr. Meany. I think to the extent that it indicated to the public 
that this was a matter of tremendous national concern, it might have 
done some good in advertising the fact. But we have been dealing 
with these fellows in our unions for many years. We got a great 
many of them out in the early days. I have not seen any of them 
around our organization for many, many years. 

The CIO had a lot of trouble because, in the early formative days 
of the CIO, they all rushed in. That was their home. And, of course, 
they are very zealous organizers, no one can deny that who has run 
into them. They are quite tireless in that field. Of course, they 
disrupt after they organize. 

It took the CIO a number of years but they finally got rid of 
them, got rid of most of them. I see some of them are trying to get 
back into the CIO. I am a little bit worried about that, that they 
might find a welcome now that Mr. Murray is dead. I still feel that 
the CIO will not go along with them. 

This is not just an industrial relations problem. Communism to- 
day is a conspiracy against the Government. I am wondering when 
we are going to get around to the point where we are going to treat 
it as a criminal conspiracy against the Government. Of course, they 
get the protection under our laws. We can convict them if we can 
prove that they have taught the overthrow of the Government, advo- 
cated the overthrow of the Government by violence. That is the 
only way we can convict them. We cannot convict them of being 
Communists. 

Of course, you know in Russia, they do not fool around proving 
anything. Anybody that is against the government just ceases to be. 

I think we have to face this question of communism for what it 
is and not just in the trade-union movement. I am in agreement 
that we do not want them in the trade unions, we want them out. 

Extending this to the employers, still would not solve your prob- 
lem. It would perhaps make our ee say we have been insulted 
and now the employer has been insulted, too, and now we do not 
feel so bad about it. I do not agreed with that. I do not think that 
cures it. 

I wanted to make that point because that was on the procedures. 

Now, we have here the problem of the economic striker. Then 
we have the problem of the building trades. I think some way must 
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be found to see that the building and construction industry can work 
under this law without having an election because the industry does 
not lend itself to elections. 

The CHarrman. Does not the Taft amendment cover that? 

Mr. Meany. Yes. 

The Cuamrman. No election is called for under the Taft amend- 
ment in the building and construction industry and you have 7 days 
instead of 30 days in which to join. 

Mr. Meany. Now on the question of employer’s free speech, I have 
no objection to the employer's free speech but I think if we are talking 
in terms of the basic purpose of this law, the basic purpose of this 
law is to see that there is unimpaired collective barganing, that those 
who want to be represented by a union have a right to bargain with 
the employer. ‘That is the purpose. Of course, giving the employer 
free speech is all right. I want him to have free speech because I want 
it for myself. But there is a question whether the use of his rights 
under this free-speech section of the law could not actually represent 
intimidation and coercion on this question of whether or not the em- 
ployees want a union to represent them. 

Now, in the final analysis, I do not think it is the employer’s busi- 
ness whether or not the employees want a union. I think that is the 
employee's business, that is the worker’s business whether he wants a 
union or not. 

When an employer brings his workers into these command _per- 
formances and intimidates them in every possible way, that is an 
abuse of free speech. 

You know, there is no absolute right of free speech for anyone in 
this country or any other country because you just cannot have any 
kind of orderly goyernment if you have an absolute right of free 
speech. There is no absolute right of free speech. You cannot exer- 
cise the right of free speech to the point where you jeopardize the 
rights and the welfare of the whole community. 

On this question, I want the employer to have the right of free 
speech. I want the employer to say he does not like unions if that 
is the way he feels, but when they are deciding whether they want 
a union or want a group of unions to represent them, and he coerces 
them and intimidates them, then he is interfering with their rights and 
he is runnng contrary to the purpose of this law. 

Let him have free speech. It depends on the circumstances of free 
speech. When he goes on his property, calls the employees together 
on his time and then preaches to them, as happens every day under 
this law, preaches to them in that sort of atmosphere against joining 
a union, then he is abusing the right of free speech. It is just none 
of his business if his employees want to join a union. He can be 
against unionism and all that but I think this free speech right has 
been abused. 

The Cuarrmaan. How would you amend the definition ? 

Mr, Meany. We shall be glad to present language that will make 
certain—and that is all we want—the employer does not use the right 
of free speech to negate the purpose of the law. That is what we 
want. He has the right of free speech but the basic purpose of the 
law is not to give him the right of free speech. The basic purpose 
of the law is to see that the employees have the right to bargain col- 
iectively with the men for whom they work. 
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If he uses this right, which he clearly has, to negate the basic pur- 
pose of the law, we think the law should be amended to see that he 
cannot do that. 

Senator Griswoup. Mr. Meany, is it not almost impossible to en- 
f ce the provision because the employer can find some other way 

get over his thoughts without subjecting himself to any liability, 

s, he can get an employee to carry on propaganda that he wants 
carl vied on, or have something printed or distributed? Really it is 
very difficult of enforcement, is it not? 

Mr. Meany. Of course, that is true of a lot of laws. You write lots 
of laws and somebody finds a way to get around them. 

Now, this one, we feel, could be written to at least spell out just 
what the employer’s rights are and the things he is not allowed to do. 
Of course, the nes of enforcement there would be a question of 
the discretion of the National Labor Relations Board, but we feel we 
would still have that problem, 

We have evidence now where they have herded the employees into 
the room right in their own plant just the day before an election and 
poured it on. We think that is an abuse of the right. We concede 
there will be difficulty of enforcing anything you put here, but we do 
think the language should make certain they cannot utilize this right 

. way some of them have been us ing it. 

ator Nerty. What you have indicated is precisely what was 
ie in the Bonwit Teller case. The Board held that the action 
taken by the employer in that case constituted an unfair labor practice. 

Mr. Meany. The Board has not always ruled that way. 

Senator Nery. Mr. Meany, am I correct in understanding that 
you believe anti-Communist legislation should, under an appropriate 
litle, be an independent law, instead of a part of a labor relations act ? 

Mr. Meany. That is right. 

Senator Nrery. In that I fully concur. 

Mr. Meany. Now, the next thing I have here, Senator, is plant 
cuards. You know, under the law, the plant guards are required to 
soa themselves completely. Of course, we “had plant guards and 

» had them in separate unions where they had nothing to do with 
any other union, they were independent, but they were : affiliated to the 
American Federation of Labor. Now, under this act, they cannot 
get any rights if they are affiliated with the American Federation of 
Labor. 

I donot know why that should be. After all, why should one worker 
be denied the rights that another worker gets? Now, if you do that 
in one field field, if you specifically deny him his rights, for instance, 
there are those who claim that civil-service workers do not have the 
right to organize and to strike. Without going into the merits of 

that question, the civil-service workers get certain rights that do not 
prevail in private employment. 

Here in this field you deny the plant guards the right of the law, 
the right of association with other unions. I do not think that is 
fair. I do not know what purpose it was supposed to serve. 

The Cratrman. I think, Mr. Meany, they are moving now to have 
an organization of their own. The point was that if you have a plant 
where a certain union is in that plant and there should be a strike, 
the guards would be in a difficult position if they belonged to that. 
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same union. Obviously, they could not go out on strike. They should 
be there to guard the property. 

That was the reason it was felt they ought to be in a different setup 
than the workers who might want to strike in that plant. There is 
nothing unreasonable about it; it is a question of the best way to do it. 

Mr. Meany. That is really carrying an abstract theory pretty far. 
What you are saying is that the plant guard union that guards plants 
that belong to the American Federation of Labor and is denied its 
right to the union because it belongs to the American Federation of 
Labor, that it would take some different action if it did not belong to 
the American Federation of Labor. 

Let us say there is a strike in a plant and there are plant guards 
whose job it is to guard the plant. Now, you are assuming that if the 
American Federation of Labor workers inside went on strike, that 
these plant guards then would feel they could not serve the employer 
because the American Federation of Labor workers 

The Cuatmrman. No, they would have to strike if a strike was called 
of all people in the plant. 

Mr. Meany. No. They are in separate unions and were in separate 
unions and they would not have to strike if the people inside went on 
strike. 

Senator Neevy. Does not that separate union have a clause in its 
constitution to the effect that it will not strike? 

Mr. Meany. In many cases. 

The Cuarrman. There is no objection to their having a separate 
union ¢ 

Mr. Meany. I might just as well say that if there is a streetcar 
strike and there isa fire in the carbarn, that the firemen will not go and 
put the fire out because the streetcar men are on strike and they are 
in the A. F. of L. and the city firemen are in the A. F. of L. You do 
not change that situation. 

We have had plant guards that were in the A. F. of L. for years who 
have withdrawn from the A. F. of L., not because they want to leave, 
but because they cannot get any rights under this law unless they do 
leave. They still do work in the same place, they still have the same 
union, and their feeling toward the workers inside the plant is just the 
same now as it was then. It has not changed one iota. They are still 
union men and they believe in and will sympathize with the cause of 
the union men inside. 

But their job has nothing to do with the union men inside. Their 
job is to guard the plant property. They would be very foolish to put 
themselves in a position where they had to go on strike and more or 
less abandon theri jobs because the people inside were on strike. 

There is no relation between the duties of the two. I suppose some- 
one is thinking in terms of a strike and disturbances and all that. It 
is not going to change the situation by telling the plant guard unions 
that they cannot belong to the A. F. of L. You let them have the 
union, you say, “Yes, you can have unions.” Tf they have a union and 
they are sympathetic, their action is going to be pretty much the same 
either way. 

We are in a position perhaps to help them and they want an asso- 
ciation with the main federation, both CIO and A. F. of L. I do not 
see any sense in denying them that right. It is on a theory that just 
does not work out in practice. I understand the theory of it quite well. 
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Senator Purret.. Might it not be that this law was not written for 


Mr. Meany. That could be. 

Senator Purrents. Might it not be said that while you think that 

y and your union would take such action and consider the guards 

a different category and would perhaps even induce them to stay in 
case of trouble, it would not follow that would be true of all unions 
present or that might be in existence at some future time? 
~ Mr. Meany. Lunderstand that. You do not say to the plant guards 
that you cannot have a union, but you cannot join the A. F. of L., or 
CIO, or join any of the national unions, you must remain isolated. 
lhe theory is that by keeping the plant guards isolated, as it were, 

om their neighbors and fellowworkers, in some way they keep 

emselves neutral, I cannot see that. It just does not work out that 
ay. 

Senator Griswoip. Mr. Meany, you get into the problem of the 

rganization of foremen in your discussion here ? 

Mr. Meany. Yes, we get into that, too, in our brief. 

Senator GriswoLp. Mr. Meany, I do not want to interfere. That 
has some similarity to the plant guards. I was wondering if you were 
voing to discuss that subject. 

Mr. Meany. Yes. 

The Citairman. I think that is a separate question, Senator Gris- 
wold. It is not quite the same problem. 

Senator Griswoip. Not exactly, but it is somewhat. 

Mr. Meany. We talk of the professional workers and the task of 
drawing a line between professional and nonprofessional workers. 
We think that is an artificial division because we find the unions in 
these fields take in people who are both professional and nonpro- 
fessional. 

Then this extent of organization doctrine is one which is directly 
aimed at the building up of a union. For many years, we have had 
large plants with just a portion of the workers in one particular de- 
partment organized and the workers there remained organized even 
though the rest of the plant was unorganized. 

You see, they actually set up a unit; by practice, you find a certain 
type of men in our plant who are responsive to organization. So you 
get a unit set up by actual practice which is an appropriate unit. 
Now, this historical development cannot be considered by the Board 
as controlling. Of course, that is directed at compelling them more 
or less to get a majority of all the people in the plant before you can 
get a certified union. 

On the question of decertification, we raise one point, which is 
very short. We feel the Board should not act on a deauthorization 
petition while the contract is still in effect. 

Then this termination notice, which is somewhat technical but 
which disturbs us, we think should be more elastic. 

Then we point out in the health and welfare plans, these restric- 
tions under the law are too drastic. We ask that these limitations 
be corrected by eliminating certain sections of the law so that welfare 
funds can be run by the people who are interested in them. I do not 
think there should be -_ restrictions placed on these welfare funds 
under any. question of collective bargaining. 
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They are more and more prevalent, and our experience is that both 
employer and worker are satisfied to have these funds. They make 
for industrial peace and we do not feel they should be hampered by 
prohibitions and conditions in the Taft act, but they should be the 
result of collective bargaining, and they should be maintained under 
a system jointly agreed to by the employer and the worker. 

Under this so-called question of restrictive practices, we think the 
committee should take a much closer look at this question and see 
if they do not feel that this section should be eliminated. 

Now, on the question of eliminating supervisors from the law, I 
think that the law is too broad in this respect and it more or less places 
the people in the capacity of supervisors or foremen who really are 
not representative of the employer. I imagine that the purpose of 
this is to keep people out of the union who carry on the functions of 
the employer. 

We feel that this section of the law should be changed to give fore- 
men and others in a minor supervisory capacity the basic protection 
of the law and the right to belong to unions. 

Of course, some unions agree that supervisors and foremen should 
be kept out of the unions. "That is a question to be worked out with 
the employer. But there are other unions where the foreman must be 
a member of the union by agreement with the employer. 

In fact, we still have unions where the employer himself has a right 
to remain a member of the union if he so desires. 

So, I think this section is too broad. All the employer does under 
this section is put the title of foreman after the man. It does not 
make much difference what he does. If the employer calls him a fore- 
man, he is kept out of this union under this law. 

Now, he might not have any authority of a foreman. He might not 
have the authority to consider grievances or issue orders. But still he 
gets this title of foreman or supervisory employee and is kept out of 
the union. 

The CuHarrman. Would you like a “hire and fire” definition? 

Mr. Meany. I think that isa good definition. 

The Cuarrman. That is in the present law, but there are some other 
things, too. 

Senator Murray. Sometimes the foreman works right along with 
the men, like in a mine. The foreman is down in the mine working 
with other miners. 

Mr. Meany. In other words, he is down there working with them 
for the safety of the employer’s property and for the safety, health, 
and welfare of the people he is working with. 

Senator Purrert. We run into a problem there. You agree that one 
having the right to hire or fire should be in a supervisory capacity. 

Mr. Meany. I think that would be a fair measuring stick of the 
fellow who really is representative of the employer. 

Senator Purretz. This shows you how complicated this thing can 
get when you are trying to arrive at a definition that satisfies every- 
body. Then we get to one step below that and speak of those who have 
the right to recommend hiring or firing. It becomes complicated 
because in a large organization many times the personnel departments 
are set up so that the separation actually takes place in the personnel 
department. I am trying to find out how we can satisfy: these dif- 
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ferent points of view. Would you feel that perhaps we should go so 
far as to say those who actually have the right to recommend hiring or 
firing should be considered as supervisors ¢ 

Mr. Meany. Certainly not in language as broad as that, because 
anybody in the plant could have the right to reeommend. The traffic 
cop out on the corner might feel he had the right to recommend. 

Senator Purrern. It would not be limited to entirely the right of 
hiring or firing. I mention it to show you how complicated this thing 
1S. 

Mr. Mrany. I realize that it is complicated. I have seen agree- 
ments, for instance, where the employer appoints a foreman. The 
foreman, of course, is from the rank’s of the union and the union 
agreement says to the employer, “All right, when you appoint the 
foreman, the foreman ipso facto is appointed shop steward for us.” I 
know the particular union and that has worked pretty well. The 
employer appoints the union shop steward. He says to the man, “You 
are my foreman, you are responsible for the work and so forth.” 

The union says, “All right, he is your shop foreman; he is also our 
shop steward,” and as shop steward he is responsible for the execution 
and discharge of the conditions of the agreement. That has worked 
beautifully in that particular case. 

Of course, I can recall very vividly that in the early days a good 
many of the CIO unions said they would not let any foreman in their 
union, did not want him. I do not know if they have changed their 
minds. 

I think in a lot of cases the foreman is just a step removed from 
the worker. I mean he has a designation of foreman but actually he 
works just the same as the others. I do not think he should be denied 
the protection the others get. It is a question of definition. I do not 
argue with the idea that the man who is directly responsible to the 
employer to safeguard his entire interest, that he should not be in the 
union. I think when you extend it below that you are interfering. 

Senator Murray. The foreman is often selected because he has had 
more experience in the kind of work being done. For that reason, he 
is there to advise and help the men and the progress of their work. 

Mr. Meany. Again, we have made our recommendations on other 
definitions and exemptions that I think don’t need any comment. 

The Cuarrman. On that point, Mr. Meany, could you give us your 
thought of a definition on this question ? 

Mr. Meany. It is pretty much the same on bank employees, em- 
ployees of nonprofit hospitals, agricultural workers. On agricultural 
workers, we point out that actually a factory worker is considered an 
agricultural worker because he is processing an agricultural product; 
I mean in a cannery, putting string beans in a can, he becomes an 
agricultural worker. 

Now, another question that is important is the definition of an 
agency. We have made our point clear, I think, on that many times. 
We feel the definition used is a fair definition used in the Norris- 
LaGuardia Act, and the present definition is not fair. 

That pretty much covers everything except the national emergency 
disputes. Of course, we have given a great deal of thought to this 
question and there have been a number of proposals. I want to make 
it quite clear, No. 1, that we feel the definition of a national emergency 
has been broadened to include almost anything that someone feels has 
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to do with the national health and safety. We feel that the Congress 
did not intend it to be used that way. Tn fact, I know Senator Taft 
has said he did not feel that some of the things brought in as national 
emergency were in his mind when this bill was passed. 

We do not like the injunction. We do not think it is a fair way 
to handle this question. We do not think it is fair to enjoin the 
worker and tell him he cannot strike for 80 days. 

You know, if government is going to come into labor disputes in 
the view of paramount public interest, there are two ways. If you 
want to go to the absolute, you can say to the worker, “You have to 
work for the w ages the employer is offering you.” or you can say 
to the employer, “Because of the paramount public interest, you have 
to pay the worker what he wants.” 

Of course, we do not hear anything about an injunction to compel 
the employer to pay the wor ker what he demands, but we have an 
injunction compelling the worker to work for what the employer is 
willing to give him. 

The Cuamrman. Could that not be solved by providing that, when 
the dispute was settled, if the workers went on as they are required 
to do under an injunction, the settlement would be retroactive so 
that the worker would not be paying the freight of that long waiting 
period during the injunction 

Mr. Meany. That is still making no contribution to the basic ques- 
tion. 

The Cuarrman. No; but you are raising the point that where there 
is an injunction the worker gets only part of it because he goes on 
working at the same terms. I think this thing might be made retro- 
active when the final settlement is determined. 

Mr. Mrany. There is no outside agency. It is still a matter of 
collective bargaining. 

The CrHarmman. I agree with that. I am not really defending the 
injunction. I say that is an argument that can be made against the 
workers standing the loss of the injunction. 1am puzzled by the lack 
of ability of anybody who has come before us to tell us what to do 
when, in spite of everything, in a national emergency, when the boys 
in Korea need the tanks, work is stopped. What can you do then? 
Suppose the President finds there is an emergency and work must be 
continued? Unless you have some legal process to do it, you come 
to the end of the road. 

Mr. Reuther makes the suggestion that at that stage of the game 
the matter should be thrown by the President into the hands of ‘Con- 
gress, and that that will encourage collective bargaining because 
nobody likes to be put into the hands of Congress. 

Mr. Meany. I do not think it should be put into the hands of Con- 
gress in an atmosphere of tension and almost hysteria, as we have 
had some times in the past. I do not think that is a good solution. 

The CHarrman. What would you suggest when the emergency 
comes to a place where the bargaining is dragging its feet and it looks 
as though a strike is imminent and yet we have to have the tanks for 
the boys in Korea? Do you recommend compulsory arbitration? 

Mr. Meany. No, sir; I am opposed to compulsory arbitration. I 
think perhaps we might have the factfinding method to draw-public 
attention to it. It seems the only method that has any effect which 
still preserves our rights to strike. 
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Now, of course, I have never seen a national emergency strike. I 
hope I never see one. I am wondering what we are really worrying 
about in this field. Maybe there could be a national emergency strike 
but I have never seen one. 

The Cuairman, I think President Truman felt he had one with 
the railroads when he recommended putting the men in the Army. 

Mr. Meany. I think he had that settled before he made any such 
recommendation. 

The CHarrman. I cannot say what went on behind the scenes. 
That recommendation was made and a number of us felt it was a 
terrible thing to put the workers into the Army. 

I am wondering what is the answer to this thing because this is one 
of the most important parts of the whole bill, to get some formula 
that both management and labor can agree upon. 

Mr. Meany. I think a better job of conciliation could be done. You 
are talking about the railroads. The railroads seem pretty well able 
to take care of themselves under the machinery of the Railway Labor 
Act. Now, what industry represents a national emergency threat? 

The Cuatrman. It is considered that steel does, for example. We 
had that steel situation where the President thought he had to seize 
the steel industry. ‘That is an example of it. We have the coal 
industry. 

Mr. Meany. I feel this way: I feel, in any industry, where there 
is some possibility of a national emergency threat that there should 
be permanent conciliators. I do not think the conciliation department 
in these industries should get into it just when a strike is imminent. 
I think it would be quite a good thing and in the national interest 
for the conciliation department to assign men to those industries and 
more or less live with the industries so they could pretty much antici- 
pate trouble and head it off. 

I do not think there would be many industries that they would 
have to do that in. I think a better job of conciliation would help, 
and I do not know of any better method than the appointment of 
factfinding boards and getting the force of public opinion, as it were, 
on the side that seems to be in the right. 

Now, that provides no absolute solution but neither does your 80- 
day injunction provide any absolute solution. 

The CHarmman. I agree with that. I do not like the injunction. 
I am wondering what the alternative is when we come right down 
to a showdown. 

Senator Murray. Would not the publicity of the merits of the con- 
troversy have considerable effect? As a general rule, when these 
emergency strikes are threatened or they talk about emergency strikes, 
all we hear are attacks on the strikers. The merits of their grievance 
are given little, if any, recognition or consideration. As you said a 
little while ago, if some board were set up to air the facts and make 
recommendations, that might be very helpful. 

Mr. Meany. That seems to be a step in the right direction. You 
see, we have this problem. We understand we have a national emer- 
gency and we have this problem of where the public interest is in- 
volved. The minute you start to take away the rights of one worker 
on the ground that he is in an industry that has a tremendous para- 
mount public interest, then you are saying, in effect, maybe this in- 
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dustry is of so much importance to the public that the public should 
own. it. 

We hear a lot of socialism in public ownership. The greatest step 
in the direction of public ownership is to tell a man he cannot strike 
in an industry because the industry is in paramount public interest. 
If it is in the paramount public interest to the extent you take the 
man’s inalienable right to a work away from him, then you have 
to take away from this other fellow his right to make a profit in this 
jnguetzy which is so paramount in the public interest. 

So, I do not want that situation. I want to preserve all the rights 
for nb Jloyers and everybody else. That is what makes it a difficult 
question. And compulsory arbitration is not the answer. Compul- 
sory arbitration brings Government into every phase of industrial 
relations and if they are going to come into every phase of industrial 
relations to that extent, they are not only going to run labor unions, 
but they are going to get into the position of Fascist Italy of 25 years 
ago when Mussoli ini ran both employe rs and employees and he gave 
his castor oil indiscriminately to both employers and labor leaders. 

Senator Purrer.. I want to compliment you, Mr. Meany, on your 
opening remarks and the objectives which you have presented in this 
case. You have been of great help to me, and I am sure, to the rest 
of the committee. I want to thank you for coming here and helping 
us trying to solve this problem, which is certainly not an easy one. 

Mr. Many. Senator, may I just make this statement in conclusion? 
I have not read the full statement. I would like to have the full stave- 
ment in the record. 

The Cuairman. Without objection, your complete statement. will 
be placed in the record. 

(The remainder of the statement follows:) 


UNION SECURITY 


SECTIONS 8 (A) (3), 8 (B) (2), AND 14 (B) 
Problem 

The far-reaching changes in union security arrangements made by the Taft- 
Hartley law can be summarized as follows: 

1. The law makes unlawful the full union shop under which all employees are 
members of the appropriate union at the time of hiring and continue to be mem- 
bers in good standing throughout their employment. 

2. The law places extremely severe additional restrictions on the type of 
union security clauses that can be included in collective-bargaining agreements, 

3. The law specifically and deliberately relinquishes Federal jurisdiction over 
the regulation of union security in those States which have enacted more re 
strictive union-security legislation. 

These provisions represent changes of a most far-reaching character. They 
constitute the most far-reaching invasion of the voluntary process of collective 
bargaining ever undertaken by the Federal Government. 

Considerations 


The enactment of these sweeping restrictions was argued through Congress 
7 years ago from a premise that has since been proved to be false. In 1947 when 
this law was passed, the advocates of these changes contended that union secu- 
rity provisions were never sought or desired by the workers themselves. It was 
claimed that a full wnion shop (the so-called closed shop) was always forced 
upon the unwilling workers by a tyrannical union organization interested only 
in extracting dues from the workers concerned. It was argued that the en- 
actment of these restrictions would enable workers to reassert their so-called 
fundamental right to work. 

The experience of the 6 years that have followed the enactment of the Taft- 
Hartley law makes it possible now to review factually the workings of these 
union-security restrictions. 
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Experience has discredited the theory behind the Taft-Hartley restrictions on 
mn security. Events of the past 6 years are a direct refutation of the claim 
at union security is something alien or foreign to the workers’ aspirations and 

osed by a tyrannical union rule. The best evidence of this is the union shop 

elections. Congress inserted a proviso in section 8 (a) (8) making it necessary 
workers to vote aflirmatively for a union shop before even this limited form 
ion security could be negotiated in collective bargaining. To make things 
her, Congress decreed that a majority of all workers in the collective bar- 
1ing unit (not merely a majority of those voting in the election) would be 
cessary to authorize a union shop. With this handicap, it was thought that 
workers would overthrow union-shop arrangements wholesale throughout Ameri- 
an industry. 

What was the result of these elections? The story is well known. Workers 

untarily went to the polls in these elections in numbers that put to shame 

e participation rate that this country has achieved in national elections, 
Almost 85 percent of the workers eligible to vote actually cast ballots. 

Phe results were an overwhelming endorsement of union security. Ninety-two 
ercent of those voting cast their ballots to authorize the unien shop. Over 
6,u00 elections were conducted by the NLRB. In less than 3 percent did the 

rkers reject the proposal for a union-shop contract. As a resuit, a recent 

idy by the Department of Labor indicates that 62 percent of all workers 
overed by collective-bargaining agreements now have won the union shop. 

Eventually, Congress had to call a halt, because the administrative burden of 

lucting these elections proved a complete waste of money. 

Before Taft-Hartley, in a number of important industries such as the build- 

printing, and maritime trades, the full union shop was the accepted form 

f union security. In these industries the Taft-Hartley law has completely 
disrupted the usual method of union-management relations. 

At the time Taft-Hartley was passed, about 14,800,000 workers were covered 
by collective-bargaining agreements. Of this number, 11,146,000 or 75.3 percent 
vere under agreements providing some form of union security. Of this number, 
1,854,000 workers, or 43.5 percent, were covered by agreements providing for the 
full union shop, or the union shop with preferential hiring. Both of these 
forms of union security were subsequently invalidated by the Taft-Hartley law. 

In other words, the Taft-Hartley anticlosed-shop provision made it necessary 
te disrupt and modify the existing union-shop arrangements in a major portion 
of our industry covered by mature collective-bargaining agreements. 

In addition, these restrictions have forced unions and employers to throw 
overboard longstanding hiring practices under which unions have traditionally 
provided a source of skilled, experienced workers to employers, 

Why did union-security provisions develop in collective bargaining, and why 
did they become so vital to our workers? 

The history of the labor movement in this country shows conclusively that 
the security of their union has always been a fundamental concern of workers 
interested in improving their wages and working conditions. The reasen for 
this is obvious. For a long time and for the most part organizations established 
by workers to fight for higher living standards have led a very precarious 
existence. The existence of worker organizations in this country dates back 
about 150 years, yet, it has been only in the last 20 years that labor unions have 
begun to gain employer acceptance and recognition. 

In their struggle for acceptance, unions have had to overcome the most bitter 
type of employer opposition. Even today, there is much evidence of employer 
hostility toward unions. This is usually found not among employers who have 
accepted strong, active unions among their workers, but more among those 
employer groups—and they are considerable in number—who are still bent on 
fighting unionism. This is certainly true of many employers in less developed 
or recently developed areas of the country. It is also true of many companies 
who fear and oppose organization of their white-collar workers. Likewise, it 
is true of many managers of large-scale corporate firms who so bitterly oppcse 
unionization efforts among their workers. 

It has been this hostility that has forced workers from the very start to seek 
security for their union. They have sought formal, written recognition from 
employers. They have sought recognition of the union as the representative of 
the workers in collective bargaining. They have sought a means whereby the 
status of the union could be given security throughout the life of the collective- 
bargaining agreement. 
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Another reason behind this drive for security has been the fact that a small 
minority of workers are sometimes willing to accept the benefits of unionism 
without bearing any part of the cost. Unionists saw no reason why these “free 
riders” should accept increased pay, shorter hours, and better working conditions 
without making any contribution to maintain the union which fought for these 
benefits. They, therefore, developed a program to obtain clauses in union agree- 
ments which would stipulate that workers in the establishment must be union 
members and keep up their membership during their employment. Many unions 
soon developed referrals and hiring arrangements which, in time, became firmly 
established in industry. 

In many unions where competence and special skills were needed to perform 
certain types of work, workers were prompted to develop such arrangements 
when they saw the value of their craft impaired by the action of the employer in 
hiring unqualified employees. They strove, therefore, to develop hiring arrange- 
ments which would give the union the means of assuring that only properly 
trained, competent workers would be admitted to their trade. 

Union-security provisions are thus deeply rooted in the history of our indus- 
trial society and the American labor movement. 

Farsighted employers have welcomed the development of wunion-security 
arrangements because a more stable union organization has assured higher 
qualified workmen, a more productive work force, and, in particular, a more con- 
structive union attitude toward improving efficiency and lowering costs. 

Opponents of union security have diligently cultivated the use of the phrase 
“closed shop” to describe an all-union shop. Originally this term, “closed shop,” 
was applied to a shop closed to unionists. The label was deliberately switched 
by antiunion employers. In our view, the appropriate term to designate a situa- 
tion in which all workers have to become union members during their employment 
is the “union shop.” A situation in which workers have to be union members 
when they are hired is the “full union shop.” 

Experts in industrial relations who have studied the problem of union secu- 
rity closer have recognized the desirability of the full union shop as a means 
of bettering the relations between workers and employers. For example, 
Dr. Sumner Slichter, professor of economics at Harvard University, comes to 
this conclusion : 

“The employer is likely to have more freedom in shops where the status of 
the union is established than in one where its position is more or less precarious. 
Where the union is not secure, it is compelled to attempt to resist the employer's 
discretion at every point where he may discriminate against union members in 
favor of nonmembers. In particular, as pointed out earlier in this chapter, 
the union must endeavor to restrict his contro! of layoffs. The union virtually 
has no choice but to treat the control of layoffs as a major issue. Where the 
closed shop exists, however, the union has less at stake in many decisions of 
management. Hence it is not in a position to insist upon controlling these 
decisions. This is why more managerial discretion may be permitted in a 
closed shop than in an open one.” * 

Similarly, Dr. Jerome Toner, who has written an exhaustive study of this 
issue concludes as follows: 

“Cooperation * * * between the union and the employer which is productive 
of the greatest possible product and the most equitable and just distribution 
generally obtains only when a closed shop exists. Unionists and unions alike 
feel a sort of copartnership relation because the closed shop signifies complete 
victory in the struggle for recognition and existence of the union. It gives the 
employees the sense of ownership which creates interest and responsibility con- 
ducive to greater production and efficiency. It frees the energies and resources 
of the union for activity tending to stabilize and equalize labor costs, 

“But even while it increases the strength of the unions—numerically and 
financially—it tempers the animosity that all too frequently characterizes the 
meetings of management and labor. In many instances, it introduces the 
atmosphere of a clean fight, with a fair exchange of give and take. The union 
can afford to lose without a feeling of desperation that its life depends on the 
outcome of a specific situation, 

“Moreover, it gives the union leaders an opportunity to gain an insight into 
the structure of the industry and the problems of the individual employer. It 


2 Union Policies and Industrial Management, by Sumner H. Slichter, the Brookings Insti- 
tution, Washington, D. C., 1941, p. 95. 
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creates that spirit of cooperation which logically leads to harmonious and efficient 
relationships.” ” 

4 The Taft-Hartley provision limiting the circumstances under which a union 
4 may ask for the discharge of an individual employee has denied to unions a 
primary protection against the continued employment of Communists, former 
strikebreakers, and individuals who foment unauthorized strikes. 

The provision elevating State anticlosed-shop laws over the Federal statute 
has meant a complete abandonment of Federal responsibility to maintain a free 
flow of interstate commerce. It has disrupted collective bargaining in com- 
panies with plants in many States since the law obviously requires different types 
; of union security arrangements in each of the different States in which the 
; company is doing business. 

A number of unions affiliated with the A. F. of L. bargain collectively on a 
regional or interstate basis with one contract covering as many as 12 States. 
Under the Taft-Hartley law, there is no way that the parties to such an agree- 
ment can write a single clause establishing the union security arrangments to 
cover all workers in these different States. 

Because of the harm which these Taft-Hartley restrictions have done to col- 
lective bargaining and in the light of the positive contributions which union 
security can bring to union-management relations, these restrictions in the 
Taft-Hartley law should be eliminated. 
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Recommendations 

1. We ask that the so-called anticlosed shop provisions of the Taft-Hartley Act 
prohibiting a full union shop, be repealed, and authority to enter the full union. 
shop agreements be reestablished. We urge that this be done as a matter of right 
and equity, and in the interests of stability and enduring industrial peace. 

2. We also ask for the elimination of the provisions of the Taft-Hartley Act 
which interfere with internal union administration by confining enforcement of 
union security provisions to collection of dues and initiation fees. 

3. We likewise recommend that the provision of section 14 (b) of the Taft- 
Hartley Act which gives State laws precedence over the Federal law with respect 
to union security be eliminated. 


ASSISTANCE To OTHER UNIONS 


SECTION 8 (B) (4) 
Problem 
This provision of the Taft-Hartley law prohibits the so-called secondary boy- 
cotts by workers. It denies to unions or their members the right of mutual 
aid and protection, the right solemnly affirmed by section 7 of this very law, by 
making unlawful their refusal to handle goods produced under substandard 
conditions, employment-displacing work, or goods or materials originating from 
a struck establishment. This requirement of the Taft-Hartley law has the effect 
of inducing workers, against their good judgment or choice, to abet the under- 
cutting of wage standards in their trade, to help undermine the standards 
established through collective bargaining, though these workers know full well 
i that, by doing so they inflict injury upon themselves, their fellow union members 
i and fair employers. 


Considerations 

Section 8 (b) (4) (a) makes it an unfair labor practice for a labor organiza- 
tion or its agents to engage in, or to induce or encourage the employees of an 
employer to engage in, a strike or concerted refusal in the course of their employ- 
ment, to use, manufacture, process, transport, or otherwise handle or work on 
any goods, articles, materials, or commodities or to perform any services, where 
an object thereof is: forcing or requiring * * * any employer or other person 
to cease using, selling, or handling, transporting, or otherwise dealing in the 
products of any other ‘producer, processor, or manufacturer, or to cease doing 
business with any other person. 

Underlying this provision is a misconception of the realities of the labor- 
management relationship. If the employer wants the people he has hired as his 
; employees, if he desires the skills and services which those employees ean pro- 
F vide, it is up to him to comply with the request of the employees in his own self- 


2 The Closed Shop, by Rev. Jerome L. Toner, Ph, D., American Council on Public Affairs, 
Washington, 1942, p. 167. 
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interest. If he does not continue to employ them, there will be no means available 
to them to influence him as to the persons with whom he does business. 

In the final analysis, the employer, therefore, is not forced or required to 
do anything by his workers. What this provision of the act does is to force 
and require workers to contribute their services even when in good conscience 
they are convinced that they are contributing to the degradation of themselves 
or their fellow workers. Unlike the employer, they have no choice in this mat- 
ter. The pressure which forces and requires the employees to continue work 
under such circumstances is not just economic. It is the full legal compulsion 
of the law. Failure to submit to such compulsion may subject them and their 
unions to severe legal penalties. What is more, the law assumes that an employer 
who assists another employer—whether by design or simply because of the econ- 
omic relationship between them—in union-destroying actions is nevertheless a 
neutral. Thus if employer A assists employer B in actions which may injure 
the employees of employer B or their union and even perhaps the employees of 
employer A also, employer A is nevertheless considered a neutral under the Taft- 
Hartley Act in a dispute between employer B and his employees. This is the 
assumption on which the law is based even though, in actual fact, the economic 
interests of employer A and employer B may be intimately bound together. 
Yet this same law denies the right of mutual protection to workers acting 
through their unions, apparently on the grounds that they have no legitimate 
right to assist each other. 

This one-sided provision of the law has worked untold detriment to the in- 
terests of workers and their unions. Thus the law has been interpreted to 
mean that subcontractors and a general contractor or a distributing outlet and 
the supplying manufacturer have no mutual interest, even though it is obvious 
that their interests are intimately bound. Two early NLRB cases illustrate the 
practical effects of this interpretation. Take, for example, the case of the Metal 
Polishers Union, A. F. of L., and the Climax Machinery Co. Here the Boerd 
ruled that a direct subcontractor of the company is neutral and therefore ic is 
illegal for union members to refuse to do subcontract work for a comyany 
against which their union is striking, no matter how just and legitimate their 
strike (86 NLRB 12438, Nov. 4, 1949). 

In another case involving the Wine, Liquor and Distillery Workers, A. F. of L. 
and Schenley Distilleries, the Board stated that a distribution outlet is neutral 
with regard to the company whose products it is selling and that therefore re- 
fusal by employees in such a distribution outlet to handle the products of a 
supplying manufacturer whose employees are on strike is illegal (78 NLKB 504, 
July 22, 1948). 

We believe that, when workers employed by a distributing outlet refuse to 
handle the products of an antiunion manufacturer or when employeers oi a con- 
tractor refuse to cooperate with an antiunion subcontractor, they are bringing 
legitimate pressure on interested parties, not on disinterested parties. 

While employers have been protected in their union-destroying activities by 
this assumption of their neutrality, the Taft-Hartley prohibition against mutual 
assistance has prevented unions from engaging in many time-honored activities, 
traditionally carried on to protect established labor standards. 

Here are some typical ways in which the Taft-Hartley Act has operated to 
restrict union members in their right to protect themselves and their fellow union 
members against struck work, substandard work, or employment-displacing work: 

1. The Taft-Hartley law has been used to compel members of a union to com- 
plete jobs performed by strikebreakers working in a firm where members of the 
same union were on strike. For example, the stereotypers and electrotypers’ 
union, an A, F. of L. affiliate, has reported to us that an important strike for 
legitimate union objectives was broken when members of the union in one State 
were forced to complete jobs from another State where their fellow union mem- 
bers were on strike. 

2. The law has been relied on to compel members of building-trade unions to 
install and handle materials produced under unfair conditions even where a sister 
union was on strike against the producer or distributor of these materials. A 
number of our affiliates in the building-and-construction industry have reported 
to us instances where union craftsmen have been compelled to install and handle 
nonunion materials even when a sister local union was engaged in a strike against 
the employer of the fabricating shop. 

8. The terms “strike” and “concerted refusal,” as used in the act, have received 
such farfetched interpretations that workers have been found guilty of engaging 
in so-called secondary boycotts in situations where by any commonsense inter- 
pretation, there actually was no strike or concerted refusal to work at all. 
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Workers have been held guilty of violating the Taft-Hartley restrictions on 
mutual assistance when they have left their jobs without any joint action of any 
kind. For example, the NLRB interpreted just such an individual exercise of 
conscience to be an illegal secondary boycott in a case involving the International 
Brotherhood of Electrical Workers, A. F. of L., and Roane Anderson Co. In 
this case, the Board ruled that if a group of workers quit without taking any 
strike action, their refusal to continue work is nevertheless illegal if it can be 
construed to have the intent of persuading their employer not to deal with a 
nonunion contractor (82 NLRB 696, Apr. 4, 1949). 

The Board has similarly interpreted as an illegal secondary boycott a situation 
where workers left their jobs and looked for and obtained other employment. 
In a case involving the United Brotherhood of Carpenters, A. F. of L., and Mont- 
gomery Fair Co., the Board ruled that a refusal by union members to work with 
nonunion employees was illegal even though those who refused to work alongside 
the nonunion men sought and obtained other employment (82 NLRB 211, Mar. 
18, 1949). 

4. Despite the vagaries and uncertainties of application with which the 
administration of this section of the law is fraught, unions have been sub- 
jected to severe penalties simply because they could not predict in advance 
whether a particular type of activity would be construed as primary or 
secondary under the terms of the law. In an early case involving the Inter- 
national Brotherhood of Teamsters and Schultz Refrigerated Service, Inc., 
the Board decided that a union involved in a dispute with a trucking firm 
could legally picket the firm’s trucks while they were engaged in making 
pickups and deliveries for the striking firms’ customers (87 NLRB 502, Dec. 
9, 1949). Yet a few months later, in a case involving the same union and 
virtually the same circumstances (the employer in this case was Sterling 
Beverages, Inc.) the Board narrowed its previous ruling and said that pick- 
eting under similar circumstances violated the law’s secondary boycott ban 
(90 NLRB 401, June 16, 1950). 

5. The most serious effect of this provision of the law has been the severe 
restrictions it has placed on picketing. From the very earliest days of the 
trade-anion movement, workers have made known their objectives to their 
fellow workers and the general public by picketing. The carrying of picket 
signs and banners is an expression of free speech. Like any other exercise of 
free speech, it is a fundamental right. Yet, the Taft-Hartley Act’s provisions 
dealing with the secondary boycott have been interpreted to forbid picketing 
which, in effect forecloses workers from the most effective—and frequently 
the sole—means they have of publicizing their grievances. 

We note that some of the injustices involved in the law’s restrictions on 
mutual assistance were at least partly recognized in 8. 655, one of the bills 
amending the Taft-Hartley Act introduced by Senator Taft. Section (f) of 
S. 655 would relax the Taft-Hartley prohibition against mutual assistance 
to permit a union to request workers to refuse to perform work which has 
been transferred from a plant in which there is a strike. This suggested 
change in the law does not reach the core of the evil in that it does not 
entirely remove from the law the present legal compulsion upon union 
members to engage in strikebreaking activities. At most, it is but a small 
beginning toward correcting the inequities in the present provision. Surely, 
there is no reason why union members should be compelled to be strike- 
breakers. Workers should have the positive right to engage in legitimate 
self-help and mutual assistance activities. It is neither reasonable nor equi- 
table to withdraw from unions and only from unions (since employers are 
not similarly restricted) the right to engage in activities protecting them- 
selves and their fellow union members. 

Every day there are instances of employer activity designed to influence 
business position or activity of other firms through the intervention of third 
parties, yet they are not subject to such legal prohibitions as are applied 
to unions. When the steel interests work in concert to thwart Henry J. 
Kaiser’s efforts to turn out steel on the west coast, such concerted activity 
is lawful and reputable. But when workers act to safeguard.their pay 
standards by concerted refusal to handle sweatshop products, their action 
is made unlawful and subject to heavy penalties. The principle of equal 
treatment under the law has been violated by this provision of the Taft- 
Hartley Act. 
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Recommendations 


We therefore recommend that the present broad and general restrictions 
on secondary boycotts be narrowed by making it necessary to prove that 
the illegal object of prohibited action was the principal object rather than 
any object, as under the present act. In addition, we ask that the following 
exceptions to the present restrictions be made: 

1. When a bona fide strike is being conducted at a particular plant or 
among a particular group of workers, employees at another plant who are 
asked to work on or handle the struck work or perform the work that 
would have been performed by those on strike should be permitted to refuse 
in concert to work on or handle the struck work. 

2. Such a refusal should also be permitted to workers if their employer is 
receiving goods or utilizing services from another employer, when such other 
employer is producing these goods or providing these services under condi- 
tions adversely affecting the standards or working conditions of the em- 
ployees of either employer. 

3. The law should be amended to recognize the fact that subcontractors 
and distributors are not neutrals. If two or more parties have a joint 
interest in the construction or production or distribution of goods, materials 
or services, then all such employers should be regarded as one employer for 
the purpose of determining the legality of union activity directed against 
any of them. 

4. Unions should be permitted to picket or strike against an employer 
who is dealing with another employer, when the other employer has refused 
to recognize or bargain with a certified union. 

5. In addition, we ask that the right of free speech of workers be fully 
restored by according workers the right to make known at all times their 
views by such means as the carrying of picket signs and banners or other 
peaceful means of communication. 


JURISDICTIONAL DISPUTES 


SECTION 8 (B) (4) (D) 
The Problem. 

This provision of the Taft-Hartley law, purporting to help resolve jurisdictional 
difficulties, has instead not only complicated the settlement of such disputes, but 
in addition has encouraged the Board to turn into jurisdictional dispute cases 
situations which in reality constituted representation cases. Moreover, as pres- 
ently drawn, this section of the law may lead in particular situations to the 
treatment of economic strikes or organizational strikes as if they were juris- 
dictional disputes. 

Considerations 

Section 8 (b) (4) (d) makes it an unfair labor practice for a union to engage 
in a strike or refuse to work on goods or perform services where an object is 
forcing or requiring any employer to assign particular work to employees in a 
particular labor organization or in a particular trade, craft, or class rather than 
to employees in another labor organization or in another trade, craft, or class, 
unless such employer is failing to conform to an order or certification of the 
Board determining the bargaining representative for employees performing 
such work. 

As in a number of its other provisions, this section is based on assumptions 
which we believe to be without foundation. One assumption is that an employer 
can somehow be forced or required by the union to assign work to one group of 
employees rather than to another. The employer is not forced to make such an 
assignment. He chooses to do so because the alternative, which may involve 
doing without the services of certain employees, is undesirable from the stand- 
point of his own self-interest. 

There is, moreover, a much more fundamental error involved in this provision. 
It is plain that this enactment assumes that workers and unions have no legiti- 
mate interest in whether a particular work task is assigned to them or to the 
members of their organization rather than to some other group of workers, and 
that only the employer can be legitimately concerned with this question. To 
eontend that workers should not be permitted to concern themselves with the 
question of whether they or some other group of workers is employed on a par- 
ticular job, is tantamount to saying that the workers have no interest in their 
own jobs and employment opportunities and no right to safeguard them. 
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The whole history of the trade-union movement bears out the importance to 
workers and their organizations of the question of trade jurisdiction. Peaceful 


is 
it industrial relations have been maintained where there has been recognition on 
n ‘ the part of both unions and employers that each union has a specific and definite 
iZ 4 jurisdiction. In our Federation, this jurisdiction is defined in the charter which 
& is issued to each national or international union when it is accepted as an affiliate 
r s of the A. F. of L. 
‘ 7 This section of the law ignores this entire historical development. The failure 
t 5 of the Taft-Hartley law to take account of the kegitimate basis for the distribu- 
e q tion of work assignments based on jurisdiction has created extremely serious 
problems for many unions in their efforts to protect their traditional jurisdictions. 
s rhis provision in the law has also proved to be a powerful antiunion weapon for 
I many employers. 
| ; These are some of the specific problems which unions have had to face in deal- 
. ¥ ing with the Taft-Hartley restrictions against protection of jurisdiction: 
a 1. Since the provision in effect removes from the union the right to participate 
S a in the determination of the assignment of particular work, it means that this 
t 4 function is left entirely to the employer. In practice, it permits the employer 
S 5 to determine whether particular work is to be performed by union members or 
r x by nonunion workers. In other instances, it may mean that the employer makes 
t the choice as to whether the members of one union or of a rival union are to 
perform the particular type of work. The employer is thus given practically 
r complete freedom to do as he chooses despite the fact that his choice may com- 


pletely upset a long history of previous agreements under which a particular 
type of work was until then performed by members of a particular trade union. 

2. It makes it possible for employers to represent as jurisdictional disputes, 
controversies or strikes which in reality are economic rather than jurisdictional. 
The law says that where an object of a particular strike is to attempt to secure 
; assignment of particular work to the members of a particular union, the strike 
‘ becomes illegal even though its main objectives may be of an entirely different 
5 character. In actual practice this makes it possible for an employer to allege 
that a particular strike constitutes a jurisdictional dispute whenever the de- 
mands of a union, if won, would result in more employment for members of that 
union. 

3. This provision makes it difficult for unions to safeguard the employment 
opportunities of qualified members of this trade when new materials or processes 
are being introduced and to prevent their introduction from being used as a 
pretext for displacement of union members by nonunion workers. 

The record shows that in handling so-called jurisdictional disputes under this 
section, the Board has been most ineffectual. In a number of cases, the Board 
; has intervened in cases where even members of the Board themselves, in minority 

opinions, indicated that no real jurisdictional questions were involved. 
j The present provision is so broad that it has been interpreted to encompass 
much more than bona fide jurisdictional disputes. The Board has been in great 
doubt as to just how this provision should be treated. In important cases in- 
volving so-called jurisdictional disputes, it has usually split on a 3-2 basis. The 
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} Board has been in such doubt on this question because the law has not given 
: the members of the Board any precise standards to determine whether a par- 
' ticular case involves a genuine jurisdictional question or whether it is in reality 
j simply a representation case or even a case in which an employer is attempting 


to destroy a union by assigning certain work to nonunion employees. 

The latter problem came before the Board in a case involving the International 
srotherhood of Teamsters, A. F. of L., and Direct Transit Lines, Inc., a truck- 
ing firm. In this case the union requested the company to employ its members 
to perform certain services. The company refused to employ the union members 
and assigned the work to another group of workers. The union was charged 
with a violation of section 8 (b) (4) (d) of the Taft-Hartley Act. A majority 
of the Board upheld the employer, but in a dissenting opinion, Member Murdock 
said that the Taft-Hartley ban against jurisdictional disputes was intended to 
cover only situations where rival groups of employees were vying for a work 
assignment and not those where the only dispute was between an employer and 
aunion. (92 NLRB 1915, aJn. 30,1951.) In other cases where two unions were 
involved, the Board has simply upheld the employer in his desire as to how 
the work should be assigned without any regard to the traditional practices 
in the industry or the jurisdictions of the unions involved. 
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Although the Board, through decisions of its majority members, has not 
hesitated to act on these cases, the Board members have themselves recognized 
that the present provision is unworkable and subject to abuse. 


Recommendation 


In the light of these considerations, we ask that section 8 (b) (4) (d) be 
amended so as to eliminate what really are representation cases rather than 
true jurisdictional disputes, 


INJUNCTIONS 


SECTIONS 10 (J) AND (L) 
Problem 

The Taft-Hartley law sets forth a list of practices by employers and a list 
of practices by unions, which are called “unfair labor practices.” The National 
Labor Relations Board is charged with the duty of investigating the charges 
of such practices and of stopping them by resorting to the courts. But under 
this law, the handling of charges of such practices against employers and unions 
respectively cannot be evenhanded. 

Suppose, for example, that a union files charges against an employer. The 
NLRB begins to investigate these charges. Then the employer files charges 
against the union, accusing it of unfair labor practices under section 8 (b) (4). 
The investigation of the union’s charges against the employer promptly stops 
until the employer’s charges against the union have been investigated. If the 
employer’s charges against the union are found to have merit, the Board’s 
general counsel must apply to the court for an injunction against the union. 
But if the general counsel finds the union’s charges against the employer 
to be valid, he may, but does not have to, seek an injunction against an employer. 

This is clear favoritism toward employers as against workers. This is class 
legislation pure and simple. This is flagrant denial to unions of equal justice 
under the law. 

The effect of this one-sided procedure is to have the union charges against 
the employer sidetracked, while the charges of the employer against the union 
are being pressed and processed to conclusion. The union in such a case is 
restrained and made subject to penalties, while the employer goes scot-free. 


The Taft-Hartley Act has revived the old practice of issuing preliminary in- 
junctions against unions on trumpéd-up charges or evidence impossible of proof. 
It has placed unions in the position of being held guilty until proved innocent. 


It has exempt unions from the constitutional protection of the due process of 
law. 


Considerations 


The use of that-injunction is provided for in sections 10 (j) and (1) of the 
Taft-Hartley Act. The law contemplates the use of two types of injunctions in 
cases other than those involving so-called national emergency disputes. (Emer- 
gency disputes are discussed in a later section of this statement. ) 

One type of nonemergency injunction is discretionary with the Board. The 
Board’s general counsel may seek an injunction in the Federal courts to restrain 
any individual charged with committing an unfair labor practice. The second 
type of injunction is the so-called mandatory injunction which applies to any 
case in which the Board’s general counsel alleges that a union has engaged in 
an unfair labor practice forbidden by section 8 (b) (4)—the so-called second- 
ary boycott section. 

Both types of these injunctions should be eliminated. Provisions in the Taft- 
Hartley law forcing the use of such injunctions are unwarranted and, are, in 
fact, inconsistent with the fundamental principles of the Labor Management 
Relations Act itself. These injunction provisions negate two fundamental princi- 
ples underlying the law: Administration of issues arising from labor disputes 
by an expert body and universal guaranty of due process. 

The very existence of the National Labor Relations Board is prompted and 
justified by the need for a body made up of persons with special experience and 
competence to deal with the special nature of problems arising in labor-manage- 
ment relations. The framers of the original Wagner Act as well as the authors 
of the 1947 amendments recognized that these questions could not be handled 
adequately or equitably by the courts. And, without implying any criticism 
of the courts, it must be admitted that, as a general rule, judges are not equipped 
to handle the very special problems that arise in the administration of labor- 
relations legislation. The courts should interpret the law; they should not 
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1dminister it. This is fundamental to the constitutional principle of separation 
of powers, 

The injunction has no place in labor-management relations. This conclusion 
5 supported by a long history of abuses rampant before 1952 when the Norris- 
LaGuardia Act outlawed the use of the injunction in industrial disputes. The 

«perience of unions with injunctions under the Taft-Hartley Act fully confirms 
this conviction. In the hands of unfriendly courts the injunction, particularly 
he so-called preliminary injunction, may often be granted on little or no evi- 
dence. Since the Taft-Hartley Act took effect, we have seen again the prelimin- 
ary injunction granted when the evidence was flimsy or nonexistent. 

Under Taft-Hartley preliminary injunctions against unions have been issued 
it a rate of 27 to 1 as compared with injunctions against employers. From 
August 22, 1947, to January 31, 1953, 58 injunctions have been issued under sec- 
tion 10 (j) and (1) of the Taft-Haritley Act. Of this number, 54 were against 
unions and only 2 against employers. In addition, there were two injunctions 
granted against both an employer and a union. 

Nearly all the injunctions which the Board’s general counsel has sought have 
been of the mandatory type, applying only to unions. During the period Auzust 
22, 1947-January 31, 1953 the NLRB general counsel has petitioned for 143 in- 
junctions. Of this number 126 have been of the mandatory type. 

In injunction cases, under section 10, the union is deprived of any real oppor- 
tunity for a full hearing—the kind of opportunity which would exist in Board 
proceedings or in ordinary court proceedings where the facts of the case are fully 
explored and their validity tested. The record of the cases in which injunctions 
have been issued fully bears out this contention. Through December 31, 1952, 
the courts have granted 45 temporary injunctions under sections 10 (j) and (1) 
of the Taft-Hartley Act in cases which were eventually considered by the Board. 
These injunctions had the immediate effect of forcing the labor organization to 
cease activities which the union regarded as being entirely legitimate. After 
considerable delay, each of these cases eventually reached the Board for decision. 
Upon full consideration of all the facts, the Board rejected either in part or in 
full, the allegations which brought forth the injunctions in 22 of the 45 cases. 
In 10 of these 22 cases the Board fund that there had been no violation of the 
act whatsoever. In 12 cases the Board rejected a part of such allegations. 

Court injunctions, under section 10, have operated in too many cases to break 
strikes which were later held to be entirely lawful even under the Taft-Hartley 
Act. By the time it is determined that the charges against the union are 
unfounded, the strike has been broken and the damage done. 

Here is the way the injunction provision of the Taft-Hartley Act effectively 
broke one strike of a low-paid group of workers. In the fall of 1947 the National 
Farm Labor Union called a strike against the Di Giorgio Fruit Corp. On June 
23, 1948, a complaint was issued against four local A. F. of L. unions alleging 
that they had engaged in a secondary boycott: Kern County Farm Labor Union, 
Teamster Locals 87 and 848, and Distillery Workers Local 45. In July 1948, upon 
petition of the general counsel of the NLRB an injunction was issued against 
these unions. Nearly a year later, the NLRB trial examiner who conducted a 
hearing of the case cleared the farm-labor union and one teamsters local, and 
found the other two unions guilty of only minor violations. On December 16, 
1949, the NLRB upheld the trial examiner’s report. A year and a half later, 
on June 21, 1951, the circuit court of appeals upheld the NLRB and on November 
6, 1951—more than 3 years after the injunction had been issued—the Supreme 
Court denied certiorari in the case. 

The use of the injunction in this case proved effective in breaking the strike. 
As had happened in many other cases, by the time it was determined that the 
charges against the union were unfounded, the strike was broken and the organ- 
ization of workers for mutual protection destroyed. 

Here are examples of some of the cases where, after long delay during which 
the union was subject to restraint, the Board eventually held that no violation 
of the law had existed and the issuance of the injunction had been unwarranted. 

Conway case (87 N. L. R. B. 937): Injunction granted January 17, 1948. On 
December 16, 1949, 23 months later, the Board found no violation. 

International Rice Milling case (84 N. L. R. B. 360) : Injunction granted Feb- 
ruary 17, 1948. On June 20, 1949, 16 months later, the Board found no violation. 

Santa Ana Lumber case (87 N. L. R. B. 937); Injunction granted June 13, 
1949. On December 16, 1949, 6 months later, the Board found no violation. 

Schultz case (87 N. L. R. B. 502): injunction granted October 14, 1948. On 
December 9, 1949, 14 months later, the Board found no violation. 
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Ryan case (85 N. L. R. B. 417) : injunction granted August 27, 1948. On July 
28, 1949, 11 months later, the Board found no violation. 

In still other cases unions confronted by the expenses and problems involved 
in legal action have actually given up their legal fight against the injunction, 
only to find later that the Board would find no violation of the act had been 
committed. 

Such injunctions place punishment ahead of judgment. How can a law be 
tolerated or defended which punishes before adjudging guilt? 


Recommendation 

The court injunction, granted without prior determination of the facts by the 
National Labor Relations Board, has no place in labor-management relations, 
We ask that the provisions of section 10 (j) and (1) be eliminated. A far better 
and more equitable remedy is available to deal with unfair labor practices. This 
can be done by authorizing the National Labor Relations Board to expedite 
the hearing of any case where it believes particular damage is threatened to 
the party who has filed charges. If, after a Board decision, the guilty party 
refuses to desist from illegal actions, the Board may then, if necessary, apply 
to the courts for relief. This is the proper way for the Board to seek court 
enforcement of its decisions. Under this procedure the court order would be 
issued after, and not before, full examination of all the facts and a fair hearing. 


DAMAGE SvITs 


SECTIONS 301 AND 303 
The problem 
The Taft-Hartley Act makes it possible for employers to sue unions for damages 
in unlimited amounts. Section 301 of the act permits action for breach of 
contract in any Federal district court. 
Section 303 of the law gives employers the right to sue unions for violations of 
section 8 (b) (4) of the Taft-Hartley Act. 


Considerations 

Yet unions cannot sue employers for any injury they may sustain as the result 
of concerted action against them by employers. We believe that these provi- 
sions are among the most dangerous features of the law. Neither provision is 
warranted because there are other and more appropriate methods available for 
meeting the problems they are intended to solve. 

Assessment of money damages against either employers or unions has no place 
in industrial relations. If the law does anything, it should encourage the settle- 
ment of issues in dispute between labor organizations and management around 
the bargaining table. The damage suit provisions of the Taft-Hartley Act have 
done just the opposite: they have encouraged resort to the courts rather than 
to the bargaining table for solution of labor-management difficulties. These 
provisions, moreover, have often been seized upon by employers to be used as a 
club against unions during bargaining. 

Despite all the talk about “giant” unions, nearly all unions have limited finan- 
cial resources, extremely modest in relation to the membership. The possibility 
for antiunion employers to press suits against unions for huge sums of money 
has inhibited many unions from engaging in activities which have always been 
regarded as legitimate, proper, and necessary union functions. Unions have had 
to face the fact that an unfriendly court or jury might decide a damage suit 
against a union when the law is open to interpretation in several different ways. 
To protect themselves against the possibility of such suits, unions have had to 
spend for legal services large sums of money that otherwise could have been 
used for necessary union activities, benefits, and services. 

There is no justification for authorizing breach of contract suits in Federal 
courts as provided for in section 301. All but a few States permit suits directly 
against unions in the State courts for breaches of contract. What principle of 
justice or equity can condone singling out breaches of collective bargaining con- 
tracts for special treatment in Federal courts? 

To penalize unions for alleged breach of contract is particularly unfair because 
the question of whether or not a contract has been violated, is frequently a matter 
of dispute which in itself could have been settled by the parties. Yet, in the event 
of any such dispute, section 301 stands as an open invitation to run to court, 
instead of resolving the issue at the collective bargaining table. 

Living up to contracts is one of the most solemn obligations of a trade union 
and has been unswervingly sought by the affiliates of the A. F. of L. There may 
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nceivably be some cases where unions have actually failed to comply with a 

ntract they have signed, but even in such cases, there is no reason to throw 
sputed questions into the already overburdened Federal courts. The employer 
ias the recourse to the State courts when he believes that there has actually 
een a breach of contract. 

Section 303, giving employers the right to sue unions for alleged violations of 
tion 8 (b) (4) should be removed from the law. It provides punishment 
alleged violations of sections of the law which are themselves extremely 

cue and indefinite. When the outcome of a damage suit depends upon inter- 

retation of one of these vague or complex provisions of the law the element 
f doubt can be especially dangerous to a union. By instituting a suit against 
inion, an employer may throw into the courts detailed and complicated ques- 
ms which, if they are a concern of the Government at all, should be determined 
nly by a special agency with special technical competence in this field rather 
han by a court of law. This is precisely the purpose of the NLRB. There is 

reason why unions should be singled out to be punished twice for the same 
action, once by the NLRB, and once by the courts. 

Unions can be heavily penalized under section 301 for action which they 
sincerely regard as being lawful at a time when there has been no determination 
that such actions are not lawful. The penalties which unions face because of 
the uncertainties involved in the Taft-Hartley provisions are highlighted by the 
fact that under the Taft-Hartley Act a single question can be submitted to both 
the Board and the courts for determination and, as has been done, the same 
question may be interpreted differently by the courts and the Board. Here is 
what actually happened in one case. The Deena Artware Co., contending that 
picketing by the United Brick and Clay Workers, A. F. of L., constituted an 
llegal secondary boycott under the Taft-Hartley Act, pressed its case both 
before the NLRB and in a suit for damages against the union. The NLRB 
decided against the company’s contention, but the jury which heard the damage 
suit awarded the company $30,000 damages against the union. The circuit court 
of appeals upheld both decisions even though they were conflicting. (NLRB v. 
Deena Artware, Inc., and United Brick and Clay Workers of America et al. v. 
Deena Artware, Inc. Both cases decided by U. 8S. Court of Appeals for the Sixth 
Circuit, July 30, 1952.) 

If the provision for damage suits is eliminated, there is no possibility that 
inions will be able to commit illegal actions with impunity. Employers would 
still have full access to the NLRB machinery under section 8 (b) (4). Allega- 
tions of breach of contract can always be brought before the State courts. 
Recommendations 

We ask that section 301, authorizing breach of contract suits in Federal courts, 
as well as section 303, authorizing damage suits by employers against unions, be 
eliminated. 

NLRB ProcepURES AND ADMINISTRATION 


1. PROCEDURAL DELAYS 
Problem 


Even if all the recommendations we have made for substantive changes in the 
act are adopted, the administration of the act will still fall far short of being 
effective unless there is a sharp reduction in the long delay which now separates 
the filing of a case from its final disposition. Of what value is a provision in the 
law protecting an individual against discharge for union activity if he is to be 
without his job for as long as 15 months before the Board can order his rein- 
statement? Here, as in every other adjudication, justice delayed is justice 
denied. 

There is an urgent need to expedite NLRB procedures. Not only is it vital to 
speed the handling of unfair labor practice and representation cases within the 
NLRB, but it is also important to eliminate all unnecessary delays in the 
processing of cases sent for enforcement to the circuit courts. 


Recommendations 


We are therefore making the following recommendations for changes in Board 
procedures which we believe will expedite the handling of cases: 

(a) Where a case can be disposed of on a question of law without referral to 
the facts or where the facts are not in dispute, the legal issues involved should 
be argued on their merits. This will eliminate the need for a voluminous record 
of facts in the case which may be costly in terms of both time and money. This 
proposal is contained in Senate bill 657 introduced by Senator Taft. 
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(b) The authority of the Board to establish a legal pool should be restored. 
This will eliminate the present cumbersome arrangement requiring each Board 
member to have his own complete staff of legal assistants. It will also eliminate 
much of the redtape that is now involved in the passing of documents back and 
forth from the various levels of assistants assigned to each Board member as 
well as among such assistants. This should not preclude each Board member 
from having a small staff of legal assistants directly attached to him, in addition 
to drawing upon the general pool for legal assistance. 

There should also be a pool of legal assistants available to the trial examiners. 
At present, the trial examiners have no legal assistance whatsoever. The trial 
examiners’ lack of legal help is an important delaying factor and should be 
promptly remedied. 

(c) There should be a tightening up of filing and hearings postponements. 
Some latitude must be given to the parties, but abuse of this privilege often leads 
to undue delay. There should also be a wider use of stipulation techniques when 
agreement of the parties can easily be achieved. 

(d) The Board should make greater use of its authority to request the courts 
to issue orders for enforcement of its decisions. Without such orders, the benefi- 
cial effect of the Board’s decisions is postponed until the end of all court litigation. 
This is important because with the lapse of time, failure to enforce them may 
deprive the Board's decisions of any remedial effect. 

(e) Prehearing elections should be permitted. In most cases, the holding of 
the election itself will eliminate the parties’ desire for a hearing. 

(f) Wherever possible, duplicate and detailed review of cases in both the 
regional and national offices of the Board should be eliminated. This can be 
done by permitting the regional directors to issue certifications in uncontested 
cases so that they do not have to |e passed on by the Board even in a routine 
fashion. The parties should of course have the right to appeal to the Board 
the decision of the regional director. 

(g) Certification without an election should be permitted where cross checks 
of union membership cards and employment rolls are sufficient to determine 
the employees’ desires and where the use of these shortcut methods is not con- 
tested by any of the parties. 

Some of the suggestions we have made do not require actual amendments. But 
even on these points, it would be helpful if the Congress were to give the Board 
an unmistakable congressional mandate to do everything possible to speed up 
the administration of the act. 


2. THE GENERAL COUNSEL 
Problem 
A related question involves the status of the general counsel and his relation 
to the Board. The American Federation of Labor has always felt that the pro- 
vision raising the general counsel to the status of a Presidential appointee with 
independent authority was bound to create friction and hinder the effective en- 
forcement of the law. This is a question of proper administrative organization 
and transcends in importance any issue over the particular persons who have 
held the office. No other quasi-judicial agency in the Federal Government is 
organized with a general counsel of similar authority and independence. 


Recommendation 

As a matter of administrative efficiency, we feel that the arrangement in 
effect prior to the 1947 amendments provides far greater economy and efficiency 
in Board operations, and recommend that it be reinstated. 


3. FILING REQUIREMENTS 
Problem 


One special procedural problem which labor organizations have had to face 
under the Taft-Hartley law has involved the various requirements which they 
must meet before filing any petition for election or any unfair labor practice 
charge. Certain of these filing requirements deal with the internal structure 
of the union concerned. The American Federation of Labor is proud of its 
democratic organization, the constitutional safeguards offered individual mem- 
bers, and open reporting of financial statements practiced by its affiliated unions. 
Our unions have no objection to making this information available to the Govern- 
ment. Our affiliates have found, however, that some of these filing requirements 
are unduly detailed and burdensome, 
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commendations 
e make the following suggestions for improving the present provisions with 
d to filing requirements: 
1) Section 9 (f) should be amended so that information respecting the in- 
operation of unions other than their constitution and bylaws, would no 
cer be required, but unions would still be required to file a financial report 
(b) This section should be amended so that no union would be penalized 
failure to file unless it had first been given the opportunity to correct what 
eht have been an unintentional oversight. 


4. NONCOMMUNIST AFFIDAVITS 
Problem 

In addition to these filing requirements regarding union structure, the Taft 
tley law requires the much-publicized non-Communist affidavit. Employers 

re not made subject to similar treatment. The members of this committee 
»no doubt well aware that the A. F. of L. has a long-standing history of suc- 
ssful resistance to the intrusion of Communists within our ranks. Conscious 
r diligence in this, legitimate trade unionists have considered the require- 

t for a non-Communist affidavit as an insult to the trade union as an insti- 


n, a role which, in effect, reduces unionists to the status of second-class 
en. 

Che affiliates of the A. F. of L. have taken vigorous action to stamp out any 

Communist influence. The majority of the national and international unions 
ffiliated with the A. F. of L. have clauses in their constitutions barring either 


from membership or from any elective post Communists or other subversive 
elements. There is not a single union affiliated with the A. IF. of L. in which 
Communists or other subversives play a dominant role. 


We recognize, of course, that some unions not affiliated with either of the 
or labor federations definitely are, as a matter of fact, Communist-domi- 
nated. We are doing our best to expose the Communist leadership of these 
unions to their members, the overwhelming majority of whom, of course, are 
ot Communists. We are deeply concerned about this question and particu 
larly about the fact that Communist-dominated unions continue to represent 
workers in some plants handling strategic defense contracts. Yet, it is our 
considered judgment that the non-Communist affidavit has failed in the past, 
and will continue to fail, to accomplish the purpose of ferreting out Commu- 
nists from unions, 
We challenge the effectiveness of the non-Communist affidavit. It is an estab- 
ied fact that known Communists have deliberately signed it. In a number of 
situations, the master-minding Communists found nonparty stooges to front for 
them in leading the unions. We do not believe that non-Communist affidavits 
should be a part of the labor relations legislation. 


Recommendation 


We recommend that the non-Communist requirement be eliminated. Provi- 
sion should be made, instead, to strengthen the facilities of the Department of 
Justice and other appropriate executive agencies of the Government to remove 
Communists and Communist agents from our strategic facilities. In the rest 
of the economy, the job of ridding unions of Communists can best be done by 
organized labor itself, once the Taft-Hartley restrictions on their ability to take 
such action have been removed. 


NLRB ELections 


The Taft-Hartley law introduced a number of new provisions regarding election 
procedures. A few of these have proved satisfactory. Others have been shown 
by experience to be onerous, disruptive, and in need of revision. In the light of 
experience under these provisions of the act, we submit the following 
recommendations : 


1. THE STRIKERS’ RIGHT TO VOTE, SECTION (9) (C) (3) 
Problem 
Under this section, workers who leave their jobs in an economic strike are not 
permitted to vote in an NLRB election. This provision is manifestly unfair. It 
ignores the vested rights the worker acquires in the job he holds through his 
contribution of skill and effort to the enterprise. It provides the machinery 
whereby employers can deliberately overthrow a legally certified union. All the 
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employer has to do is to replace the strikers, petition the NLRB for an election, 
and then sit back while the replacements he has hired vote against the union 
that previously was legally certified as the collective-bargaining representative 
of his employees. This requirement of the law provides a powerful incentive to 
strikebreaking. 

In dealing with this, as well as with other provisions of the Taft-Hartley 
law, Congress should bear in mind President Bisenhower’s statement in his speech 
to the American Federation of Labor convention last September : 

“T have talked about the Taft-Hartley law with both labor and industry people. 
I know the law might be used to break unions. That must be changed. America 
wants no law licensing ‘union-busting.’ Neither do I.” 

One suggested solution would allow both the replacements and the economic 
strikers to vote in an NLRB election. This would lead, however, to the absurd 
result of more votes cast than there are jobs. 

It is clear to us that in any strike, it is the strikers, not the strikebreakers 
who have the greater stake in their jobs and the greater claim as employees. The 
law should recognize that the replacements are simply temporary employees who 
will have no status after the strike is settled and the dispute resolved. 


Recommendation 
The law should be amended so that economic strikers rather than the replace- 
ments, shall be permitted to vote in NLRB elections. 


2. PRE-ELECTION CONTRACTS IN BUILDING AND CONSTRUCTION 
Problem 

In the building and construction industry collective bargaining contracts and 
bidding on a job are generally made even before employees are hired or at least 


before all of the various craft employees who might be working on a construction 
project are hired. 


Recommendation 

The law should be amended to permit building trades unions the right to enter 
into such agreements even though no election might have been held. However, 
in order to meet any objection from possible rival unions that such an amendment 
would operate to freeze them out of bargaining rights, an additional proviso is 
suggested under which rival unions would be permitted to challenge the union 
holding the contract after such an agreement was entered into. This challenge 
would be in the form of a regular, although expedited, representation hearing. 


8. EMPLOYER'S FREE SPEPCH—SECTION 8 (C) 
Problem 

This section of the Taft-Hartley law gives employers the widest possible lati- 
tude in expressing their views during a union organizing drive. 

We have no objection to the exercise of free speech by employers. They should 
have every right to express their views fully regarding any issue, including 
unions and unionism. We do think, however, that the expression of antiunion 
views in a framework of continued and deliberate antiunion activity, loses its 
privileged character. This is especially true of the time when a representation 
case is pending, when the workers should have the right to exercise their free 
choice, unimpaired by compulsive electioneering of the employer. The present 
provision, however, protects employers’ free speech under all circumstances, even 
when the employer addresses a captive audience. The employer is free to invade 
the decision making of his employees when they designated representatives of 
their choice. We do not believe that abuse of free speech in such coercive forms 
should be permitted. 

Like any other right, the right to free speech is not unlimited. It must be 
curtailed when it comes into conflict with basic human rights. The rights of 
employers to free speech must be considered in light of the workers’ right to 
self-organization without interference, restraint, or coercion from their em- 
ployer. Under the provision as now written, even the demagogic appeal by an 
employer to racial or religious prejudice cannot be considered evidence of an 
unfair labor practice. We do not believe that Congress intended that employers 
should so abuse their right to free speech. 


Recommendation 


This provision should be changed. While clearly stating the employer's full 
right to free speech, it should make certain that employers will not untilize this 
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nt to interfere with the rights of their employees, including particularly their 
eedom of self-organization and their freedom from influence and interference 
the choice of their representatives 


4. PLANT GUARDS—SECTION 9 (B) (3) 
Problem 
This section requires that to obtain NLRB certification, a union composed of 
nt guards shall be required to isolate itself completely from the organized 
hor movement in this country. Such a union is prohibited from affiliating 
th any national union or federation which includes among its membership any 
mployees other than plant guards. This provision effectively prevents any 
nions of plant guards even from affiliating with the American Federation of 
yhor 
“plant guards should have the same rights as any other group of employees 
to affiliate with a national union or federation. 


| 


Recommendation 


Section 9 (b) (3) should be eliminated. 


5. PROFESSIONAL WORKERS, SECTIONS 2 (12) AND 9 (B) (1) 


Problem 

The law requires separate units of professional workers each time such a group 
requests and votes for such separate treatment. These provisions have given to 
the Board the impossible task of finding the dividing line between professional 
and subprofessional workers. There is as much logic in creating separate units 
of apprentices and journeymen as there is in dividing professional and subpro- 
fessional workers. 

The A. F. of L. affiliate in this field bargains in behalf of both professional 
and nonprofessional employees. The union has found that its activities in be- 
half of both groups of workers have been hindered by this provision which 
requires an artificial separation of professional employees. 


Recommendation 
We ask that these provisions be eliminated. 


6. EXTENT OF ORGANIZATION DOCTRINE, SECTION 9 (©) (5) 
Problem 

This innocent-sounding provision has directly prevented self-organization 
among large groups of employees. It prevents the Board in determining ap- 
propriate units from considering as controlling the degree to which employees in 
an establishment have previously developed union organization. 

Before Taft-Hartley, workers in particular departments of previously un- 
organized large business concerns could petition for an election as a. separate 
bargaining unit. The ffect of the Taft-Hartley change is to require them to 
wait until a majority of all employees in the establishment have decided to 
join the union. 


Recommendation 
This provision should be eliminated. 


7. DECERTIFICATION AND DEAUTHORIZATION, SECTIONS 9 (C) (1) (A) (IT) AND 9 (E) (3) 


Problem 

We have been concerned about this provision under which a union can be 
decertified and the union shop can be deauthorized. In particular, we are 
gravely disturbed about the policy recently initiated by the Board under which 
deauthorization petitions can be filed while legal collective bargaining agree- 
ments are still in effect. We see no reason why a legal contract should not 
act as a bar to both a petition for decertification and a petition for deauthor- 
ization just as it acts as a bar to original petitions for certification. This new 
ruling can prove extremely disruptive to collective bargaining relations. 


Recommendation 
We ask that these provisions be eliminated. 
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OTHER PROVISIONS REGARDING THE CONDUCT OF COLLECTIVE BARGAINING 


There are a number of other provisions in the Taft-Hartley law which we 
find objectionable because they interfere with the proper functioning of collec- 
tive bargaining. 


1. TERMINATION NOTICE, SECTION 8 (D) 

Problem 

This sction concerns the requirements of notice that must be given by any 
union or employer desiring to terminate or modify a collective bargaining agree- 
ment. These requirements are written so rigidly that the union must give notice 
on a precise day in advance of contract renewal. Even a minor departure from 
that date subjects unions to a charge of an unfair labor practice. If a worker 
should strike without giving such precise notice, he is deprived of his status as 
an employee. This penalty is harsh and unreasonable. 


Recommendation 
We ask that this section be eliminated. 


2. HEALTH AND WELFARE PLANS, SECTION 302 


This section regulates in a very detailed manner the negotiation of health and 
welfare plans. No other aspect of collective bargaining is subject to so de 
tailed and complex a regulatory system. 

There might have been some justification for this detailed regulation in 1947 
when these health and welfare proposals were a relatively new aspect of col- 
lective bargaining. In the past 6 years, however, they have become accepted 
practice and have been recognized by unions and management alike as a con- 
structive program of real benefit to workers. The experience that has accum- 
ulated since 1947 clearly demonstrates that the detailed regulations of the 
Taft-Hartley law are no longer justifiable. 

Our objections to the welfare fund restrictions are: (1) that the criminal 
penalties are too severe; (2) that the scope of possible benfits is too narrow; 
(3) that it is unnecessary to provide for joint administration or participation 
by a neutral in administration of funds: (4) that the present act prohibits bene- 
fit payments to members only, and, instead, requires payments to all employees 
within any particular bargaining unit; and (5) that the present act limits benefits 
to the employees of the particular employer. participating in the fund excluding 
other employees such as those that might be transferred from city to city. 


Recommendation 


We ask that limitations on welfare funds as an exemption to the prohibition 
on employer payments (as contained in section 302), be eliminated so that 
welfare funds may be freely established and maintained by mutual agreement 
of employers and unions. 


8. RESTRICTIVE PRACTICES—SECTION 8 (B) (6) 
Problem 


Another area of collective bargaining which Taft-Hartley undertakes to regu- 
late involves contract clauses regarding the performance of certain types of 
work. I refer to the provision aimed at so-called restrictive practices, which 
our opponents like to call featherbedding. There has been a great deal of mis- 
information and misunderstanding of this problem. I am convinced that if 
Congress took a closer look at this problem and consulted the unions concerned, 
it would agree that virtually all of the practices sometimes condemned as re- 
strictive are actually rooted in the practical experience of the trade or occupa- 
tion in question. Such provisions in the agreements with employers are usually 
no more than legitimate safeguards necessary to protect the health, safety, 
proper standards, and the job opportunities of the workers concerned, as well as 
public safety. 


Recommendation 
We ask that this section be eliminated. 
EXEMPTIONS AND DEFINITIONS 


By several important changes in definitions, the Taft-Hartley law has ar- 
bitrarily restricted the scope of NLRB jurisdiction and has interfered with the 
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rderly development of collective bargaining. The wording of these definitions 
‘4 < important, since they determine whether or not particular groups of workers 





oe will be entitled to the protection of the law in their efforts at self-organization. 
ec. 
; 1, SUPERVISORS, SECTIONS 2 (3), 2 (11), AND 14 (A) 
: } blem 
Under the Taft-Hartley law supervisors are specifically denied the protection 
f any part of the law. This is accomplished by excluding all supervisors from 
any he definition of an employee. 
ee 3 his blanket exemption of supervisors is unwarranted. Executives and super- 
ice visory employees obviously are an instrument of management. It cannot be 
‘om 3 denied, however, that foremen and the lower levels of supervisory employees are 
ker q requently subjected to the same type of discriminatory treatment to which 
as her employees were subject before the passage of the original Wagner Act. 
Certainly, supervisors at the foreman and strawboss level are entitled to the 
basic protection of the Nation’s labor-relations legislation. Supervisory em- 
ployees of this type in such industries as printing and maritime have been tra- 
ditionally active union members whose wages and working conditions are deter- 

i mined through collective bargaining. 

{ This blanket exclusion of supervisors has raised the question: Who is a super- 
nd visor? The definition of supervisor in the law is so worded that it includes many 
le. : individuals who ordinarily do not consider themselves supervisory officials and 

4s ho are not considered as such by their fellow employees. For example, the 
47 1 definition includes not only individuals who have the authority to hire and fire 
oI. j but also individuals who have only the authority to assign other employees. 
ed 3 Chere are innumerable instances in business where the assignment of work does 
n- ' t carry with it any supervisory authority. 

n- The combination of a blanket exemption for supervisors together with a broad 

1e definition of this term has led to results that Congress certainly did not intend. 
For example, many borderline supervisory employees sympathetic to organized 

al labor are very reluctant to even testify at Board hearings regarding their job. 

- They know that if the Board should declare them supervisors, their action in 

nm testifying in behalf of the union could easily subject them to discriminatory 

a treatment and possible discharge. Since they already had been declared exempt 

1g from the law, they would have no legal means to win reinstatement. 

Ss Recommendation 

& : We ask that the law be changed to give foremen and others in similar super- 

: visory capacity the basic protection of the law. 

n 2. INDEPENDENT CONTRACTORS, SECTION 2 (3) 

t Problem 

t in the Taft-Hartley law, the exclusion of any individual having the status of 
an independent contractor from the definition of employee has led to the denial 

; of legal protection to workers who need it. Thus, for example, in the trucking 

‘ industry, workers who are members of the American Federation of Labor affiliate 

; in this industry and perform their services for compensation on commission or 
- i contract basis have in many instances been denied the protection of the law. 

F i Recommendation 
ta We ask that the term “independent contractors” be dropped from the definition 
of “employer.” 

: 4 3. FEDERAL RESERVE BANK EMPLOYEES, SECTION 2 (2) 
: ; Problem 

The Taft-Hartley law added language to this section which excludes from the 


term employer “any Federal Reserve bank.” In effect, this denies the protection 
of the law to all employees of Federal Reserve banks. 

There is no reason why this special exemption should be given to Federal 
Reserve banks. These banks are privately owned by the commercial banks in a 
particular geographic region. They are operated for profit which is divided 
among the stockholder banks and not deposited with the United States Treasury. 
Their employees should be permitted the full protection of the law. 


i Recommendation 
We ask that the term “any Federal Reserve bank” be dropped from this 
section. 
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4. EMPLOYEES OF NONPROFIT HOSPITALS 


Problem 

The law excludes from its protection employees of nonprofit hospitals by ex- 
cluding such hospitals from the definition of employer. There is no justification 
for this exclusion. The hospital employees are a low-paid group of workers who 
particularly need legal protection of their right to self-organization. 


Recommendation 
The definition of employer should be changed so that employees of nonprofit 
hospitals will be brought under the protection of the law. 


AGRICULTURAL WORKERS 


Proble m 

We believe that the time has arrived for Congress to give consideration to 
bringing workers in large-scale corporate farming enterprises within the cover 
age of the Nation’s labor relations law. In making this recommendation, we are 
not suggesting that employees of family-type farms be covered by the law, but 
only those workers employed on farms which, in effect, have become as much hig 
business as any large-scale business corporation. Legislative language limiting 
coverage to farms employing over a certain number of workers would not be 
difficult to work out. 


Recommendation 
We urge an amendment to the law which would give workers of large-scale 
corporate farms the full protection of the labor relations law. 


6. AGENCY, SECTION 2 (13) 
Problem 

Perhaps the most important definition in the Taft-Hartley Act concerns the 
rather complicated legal question of agency, or the extent to which a union as 
an organization is liable for the action of its members. The Taft-Hartley law has 
introduced a new definition of agency, one that has made unions liable both in 
NLRB proceedings and in damage suits for actions they have never authorized 
or ratified, or actions that they may actually have disavowed. 

This is done by including in the section wording which directs the Board to 
give secondary importance to the question of whether the specific acts performed 
were actually authorized or subsequently ratified by the union concerned. In 
other words, the union can now be held responsible for any actions by individ- 
ual members acting on their own individual initiative. Even if the union in 
question has taken action to repudiate completely the particular acts alleged, 
the union is still subject to prosecution. 


Recommendation 


We ask that the present Taft-Hartley definition of agency be replaced with the 
definition contained in section 6 of the Norris-LaGuardia law. 


PoLiITicAL EXPENDITURES 


SECTION 304 
Problem 


The prohibition against political expenditures by labor unions written into the 
Taft-Hartley law rests upon the false assumption that labor unions should be 
given identical treatment with corporations. It is a dangerous fallacy to lump 
unions and corporations together in this fashion. 

A corporation is an artificial creature of the law, a business operated for profit 
whose owners generally meet only by proxy and have very little to say about the 
spending of corporate income. The union is a nonprofit association of individ- 
uals meeting regularly whose limited financial funds represent contributions 
from members. 

Under these circumstances, it is hardly reasonable to equate the small political 
expenditures which unions can make only by the specific authorization of their 
members with the vast sums that corporations would have available for political 
expenditures if these were permitted. 


Recommendation 


We ask that this section 304 of the law be amended to permit political expendi- 
tures by labor organizations. 
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FrepeRAL MEDIATION AND CONCILIATION SERVICE 


m 


his agency has done an excellent job, as did its predecessor, the United States 
Conciliation Service. We feel that from an administrative point of view, the 

tion of offering mediation services to parties involved in labor disputes 
hould be embodied in a revitalized and expanded Department of Labor. 


yvnmendation 


We ask that this agency be returned to the Labor Department. 
NATIONAL EMERGENCY DISPUTES 


SECTIONS 206 THROUGH 210 
Problem 
The Taft-Hartley law includes a detailed procedure aimed at settling those 
labor disputes involving so-called national emergencies. In our opinion, this 
procedure is cumbersome, inequitable, and ineffective. 


Considerations 

Sections 206 through 210 establish a procedure for dealing with national 
emergency disputes which, if invoked, sets in motion an extremely lengthy and 
complicated process of study, review, adjudication, and enforcement. This 
provisions of the law gives the President of the United States the discretion to 
invoke such a procedure, if in his opinion a threatened work stoppage would 
imperial the national health or safety. 

The first question is what constitutes a work stoppage which would truly 
constitute a national emergency and when would it truly imperial national health 
or safety. In our opinion, most of the disputes placed into this category in the 
past have been improperly termed “national emergencies.” A dispute effecting 
a whole industry may not create an economic situation threatening the national 
welfare or imperiling national health or safety. A dispute which may involve 
a facility engaged in production of some material, equipment, or supplies under 
a military procurement contract may likewise be one in which neither national 
security nor national health or safety are imperiled or even affected. What is 
needed is a clear and precise definition of the type of situations in which the 
Government might be justified in intervening because national security or public 
health is actually endangered. 

The second question involves the character of governmental intervention. It 
must be recognized that a national emergency dispute is still essentially a dispute 
between workers and employers. Such a dispute must eventually be settled in 
the same way as all other disputes are settled in our democratic society, with 
the disputants sitting around the collective-bargaining table and hammering out 
an agreement. 

Collective bargaining must be given the maximum opportunity to solve these 
disputes. In the past, th edifficulties have stemmed not from too much collective 
bargaining, but from too little. The trouble has been that any specific Govern- 
ment procedure, such as that outlined in the Taft-Hartley law, encourages one 
party to the dispute to hold back from genuine collective bargaining because it 
might benefit from invoking the established emergency procedure. 

The third question is the extent to which the use of force in governmental 
intervention can either be justified or can in practice lead to an effective settle- 
ment of differences between workers and employers. It is our view that the 
injunction has no place in the procedure for settling labor disputes. 


Recommendations 


We have given this problem searching and intensive study. It is our genuine 
desire in every situation in which the national interest and the welfare of the 
community are affected to devise the best practical ways and means for arriving 
at peaceful agreement. We have examined a multiplicity of proposals, which 
have been advanced from time to time, to deal with this question. We have found 
that, as a matter of practical experience there has been and there can be no sub- 
stitute for collective bargaining, mediation, and voluntary arbitration of dif- 
ferences. 

In virtually all situations which have been considered by anyone to constitute 
an emergency, difficulties have arisen out of special problems peculiar to the 
particular type of industry, trade or occupation. A single rule applied to all such 
situations cannot provide either a satisfactory or a workable solution. 
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We ask that the present procedure in the law be replaced by the following: 

1. A statement of policy from the Congress emphasizing the reliance on free 
collective bargaining to settle all labor disputes. This will serve notice on all 
disputants, labor and management alike, that Congress insists on genuine col- 
lective bargaining. 

2. Provision for special attention and handling of disputes which might affect 
the national health or safety by the Federal Mediation and Conciliation Service. 
Too frequently, in recent disputes, the possibility of reaching a settlement through 
skillful mediation has not been sufficiently explored. 

83. In the event that mediation has not proved successful, provision for every 
effort to be made to persuade the parties to accept voluntary arbitration. Many 
affiliates of the American Federation of Labor, whose membership is employed 
in vitally important sections of American industry, already have placed great 
reliance in their bargaining relations on voluntary arbitration. 

We feel confident that under these provisions American labor and American 
industry could be entrusted with the task of avoiding any stoppage of work which 
would endanger national health and safety. 


CONCLUSION 


We submit these proposals for changes in the Taft-Hartley law for careful 
study and favorable consideration by this committee. We have made no attempt 
to formulate specific legislative language to carry out these recommendations. 
We hope that amendments may be framed by Members of Congress to accomplish 
this purpose. The American Federation of Labor is ready for such consultation 
as any member of this committee or of Congress might desire. We present onr 
views and recommendations in a constructive spirit and stand ready to render 
such assistance as we can to this committee. 


SUMMARY OF THE STATEMENT PRESENTED BY GEORGE MEANY, PRESIDENT OF THE 
AMERICAN FEDERATION OF LABOR 


The present congressional study of the operation of the Taft-Hartley Act 
should result in its substantial revisions. 

The American Federation of Labor urges the enactment of extensive changes 
in the Taft-Hartley Act becaus the present law is not a good law. Evidence is 
abundant that, in many respects, this law is unjust, wrong-headed, cumbersome, 
ineffective, and not conducive to peaceful industrial relations. 

Since the Taft-Hartley law went into effect, in 1947, the courts of the land 
have been jammed with complaints, petitions, motions, and appeals in a crossfire 
of pleading and contention from union, company, and Labor Board lawyers. 
The backlog of labor cases have streched from weeks into months, and now, in 
some Cases, runs as long as 3 years. From the assembly lines of widely scattered 
law courts has come a mass of decisions, often conflicting, sometime irreconcila- 
ble, and seldom conducive to amicable settlement of labor-management differences. 

The day-to-day relationship between labor and management is a living, grow- 
ing thing. Under favorable conditions it becomes enlarged by understanding and 
improved by experience. When the law encourages, not mutual responsibility 
and goodwill, but argument and contention under the threat of a policeman’s 
club, the relationship becomes hostile and bears the bitter seeds of hatred und 
strife. 

Taft-Hartley’s cumbersome, legalistic rules, packed into 30 pages of close type, 
cannot be understood by most workers, nor comprehended by most managers 
actually responsible for labor relations of employers. Not many unions and 
employers, in the presence of such a law, would dare reach commonsense agree- 
ments and iron out differences without the benefit of lawyers. 

The foremost objective of the Taft-Hartley law was to bring industrial peace 
in place of strife. Yet the record shows that this is precisely what it has failed 
to accomplish. Under the Wagner Act, before the war, time lost due to work 
stoppages accounted for 0.25 percent of the total time worked. Under Taft- 
Hartley this loss averaged 0:41 percent. In both periods the loss was small—less 
than one-half of 1 percent of time worked—but under Taft-Hartley it was two- 
thirds greater than under the Wagner Act. 

In 1946, the year just preceding the enactment of Taft-Hartley, the country 
went through a passing and abnormal phase of readjustment from war to peace. 
Employers wanted to cut wages. Workers wanted to hold on to their wartime 
levels of income enhanced by overtime. This conflict brought on a wave of indus- 
trial unrest, unprecedented since 1919. 
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d employers with which Taft-Hartley deals. Sweeping and detailed changes 

the rules governing self-organization of workers and labor-management rela- 
ons were neither designed nor fit for dealing with wage disputes. Yet, the 
reak, short-lived, passing wave of postwar wage disputes of 1946 was used to 
irive into the permanent national law punitive enactments against labor. 

The country needs a labor-management law that would promote industrial 
peace; that would be evenhanded between labor and management; preserye the 
fundamental rights of men in a free society ; accord to labor in the same measure 
s to others, the right to due process of law and the right to a fair hearing. 
t needs a law that would fully recognize that human labor is not a commodity. 
Above all it needs a law that would be workable and fair. 

In his state of the Union message on February 2, President Eisenhower came 

for “a law that merits the respect and support of labor and management.” 

He said that industrial disputes should be dealt with “by a Government free 
from the taint that it is partial or punitive.” The President said more 
specifically : 

We have now had 5 years’ experience with the Labor-Management Relations 
Act of 1947, commonly known as the Taft-Hartley law. That experience has 
iown the need for some corrective action, and we should promptly proceed to 
mend that act.” 

The A. F. of L. is not seeking a prolabor law. It is urging changes that would 
| make the law just to both workers and employers and, above all, a law that is 
equitable as well as workable, 

In the center of the present world crisis is the issue of responsibilities of free 
bor in a free society. The United States must maintain its full leadership in 
be the cause of genuine freedom, leadership unimpaired by a law which restricts 

workers’ freedom. 
PF’) In this crisis, our country also needs a law behind which all fairminded Ameri- 
cans can unite. In America, the law of the land should not prompt division, but 
nity. Greater unity and greater cooperation between labor and management, 
neouraged, not discouraged by the national law, would go a long way to make 
ir country strong and invincible. A law under which employers and unions 
can live and work together in peace and justice, would serve and advance the 
welfare of all Americans, 
The amendments submitted by the A. F. of L. aim, first, to correct the unjust 
d unworkable provisions of the Taft-Hartley law and, second, to provide posi- 
ve improvements in the Government’s exercise of its responsibilities in the 
ld of labor-management relations. 
To these ends, the A. F. of L. urges the adoption of its proposals and stands 
ready to be of assistance to the committee and to Congress. 

In the remainder of the presentation, we state, subject by subject, the many 

ressing problems that have arisen under Taft-Hartley law, together with our 
considered recommendations, tested by experience, for their best solution. 

The Taft-Hartley Act’s restrictions on union security have constituted the most 
far-reaching invasion of the voluntary process of collective bargaining. They 
were based on the false premise that they were necessary to secure for workers the 
right to stay out of unions and were wanted by most workers. ‘The results of 
the union-shop elections under Taft-Hartley have discredited this premise. 
Workers have overwhelmingly voted for the union shop. 

Taft-Hartley has made illegal both the full union shop and the union shop with 
preferential hiring, the accepted forms of union security in a large number of 
important industries which in 1947 included nearly half of all workers covered 
by colleective-bargaining agreements. Many farsighted employers as well as 
unbiased students of the problem have recognized that full union-shop agree- 
ments result in a more constructive labor attitude toward improved, more efficient 
production and in better relations between workers and employers. The Taft- 
" Hartley union-security restrictions have eliminated the right of unions to ask 
: for discharge of Communists and disrupters. 

The particularly pernicious provision elevating state anti-closed-shop laws 
over the Federal statute has constituted abandonment of a fundamental Federal 
responsibility where Federal jurisdiction prevails. It has also served to disrupt 
collective bargaining in companies with plants in many States. 


* But it was a conflict over wages, and not over the respective rights of workers 


% 





Ns 


Recommendation 
Authority to enter into full union-shop agreements should be reestablished. 
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ASSISTANCE TO OTHER UNIONS 


The Taft-Hartley restrictions on mutual assistance have prevented union 
members from protecting themselves and their fellowworkers against struck 
work, substandard work, or employment-displacing work. While workers have 
been compelled to contribute their services under conditions undermining the 
welfare of themselves or their fellow workers, the law assumes that an employer 
who assists another employer in union-destroying actions is, nevertheless, a 
neutral, 

This is inconsistent and one sided. Under this provision, workers have been 
compelled to engage in strikebreaking activities and to install and handle mate- 
rials produced by firms against which their fellow workers were on strike. The 
terms “strike” and “concerted refusal” have been interpreted so peculiarly that 
workers have been found guilty of violating the act’s secondary-boycott prohibi- 
tion in circumstances where there was no strike or concerted refusal to work at all. 

The wording of the law is so vague and its application has been so uncertain 
that unions have been subjected to severe penalties simply because they could not 
predict in advance whether a particular type of activity would be construed as 
primary or secondary. 

Finally, the law has placed severe restrictions on picketing, thereby denying 
workers the fundamental right of free speech and depriving them of the most 
effective means of publicizing their grievances. 

Recommendations 

1. The secondary-boycott restrictions should apply only to those cases where 
the illegal object of such boycott is not any object (as under Taft-Hartley) but 
the principal object. 

2. The law should be amended (a) to permit workers to refuse to work on or 
handle struck, substandard, or employment-displacing work; (b) to recognize the 
fact that subcontractors and distributors are not neutrals in a dispute between 
the primary employer and his employees; and (c) to restore the unrestricted 
right of workers to engage in peaceful picketing. 


JURISDICTIONAL DISPUTES 


The Board has tended to turn representation cases into jurisdictional-dispute 
cases, and the act has been interpreted to make what are actually economic or 
organizational strikes appear to be jurisdictional disputes. 


Recommendation 
The law should be amended so that the procedures applying to jurisdictional 
disputes could not be interpreted to cover representation cases rather than true 
jurisdictional disputes. 
INJUNCTIONS 


The Taft-Hartley Act’s injunction provisions negate the fundamental principles 
of fair and competent administration as well as the guaranty of due process. Bx- 
perience under the Taft-Hartley Act fully confirms our long-held conviction that 
the injunction has no place in labor-management relations. Injunctions have 
been granted when the evidence was flimsy or nonexistent. In many cases, the 
Board, upon full consideration of the facts, has rejected, either partially or in 
full, the contentions on which the union was restrained by the injunction. Yet 
the injunction effectively broke a strike adjudged to be lawful, and sometimes 
destroyed the union itself. 


Recommendation 


The Taft-Hartley injunction provisions should be eliminated. Instead, we 
ask that the NLRB be authorized to expedite the hearing of a case where it 
believes damage is threatened to the party who has filed charges. If, after Board 
decision, the guilty party refuses to desist from illegal actions, the Board may 
apply to the courts to seek enforcement. In this way, the court order would be 
issued after, and not before, full examination of facts and a fair hearing. 


DAMAGE SUITS 


The damage-suit provisions of Taft-Hartley have encouraged resort to the 
courts rather than to the bargaining table for resolution of labor-management 
difficulties. 
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Since nearly all States permit suits against unions in the State courts for 

ach of contract, there is no justification for including a provision authorizing 
lamage suits against unions in the Federal law. The section of the law giving 

ployers the right to sue unions for alleged violations is also unnecessary, since 

is very law, by providing access to the NLRB, offers an adequate remedy to 
: aggrieved party. 


at ty 


Recommendation 
rhe provision authorizing damage suits should be eliminated from the labor- 
relations law. 


NLRB PROCEDURES AND ADMINISTRATION 


$ NLRB procedures ean best be improved by removing from the law restrictions 
the authority of the Board to expedite the handling of cases. 
Che filing requirements in the law have created particularly burdensome 
procedural problems for unions. The non-Communist affidavit requirements have 
heen unworkable and cannot achieve the purpose intended. 


> 


Recommendations 
i 1. The Board should have full authority to establish a legal pool for use of 
Board members and trial examiners. 
2. Duplicate and detailed review of cases in regional and national offices 
should be eliminated. 
3. Procedural restrictions with regard to handling of elections and certifications 
suuld be removed. 
i. The former arrangement under which the General Counsel was directly 
ttached to the Board should be reinstituted. 
5. Filing requirements should be simplified, and there should be assurance that 
) union would be penalized for unintentional oversight of these requirements. 
6. The non-Communist affidavit requirement should be eliminated. Instead, 
the facilities of the Department of Justice and other proper agencies of the 
Government should be strengthened for removal of Communists and Communist 
gents from strategic facilities. 


NLRB ELECTIONS 


4 number of the new provisions in the Taft-Hartley law affecting election 
procedures have been shown by experience to be unfair, disruptive, and onerous. 
These provisions have denied economic strikers the right to vote in NLRB 
elections. They have given employers, under the guise of “free speech,” full 
permission to coerce workers in representation elections. They have also inter- 
fered with the right of certain groups of workers to organize in accordance 
with their own desires. 


Recommendations 


1. Economie strikers, rather than replacements, should be permitted to vote 
in NLRB elections. 

2. The so-called employer free-speech provision should be amended to make 
it clear that employers will not be able to interfere with the rights of their 
empioyees. 

3. The provisions requiring plant guards and professional workers to isolate 

themselves from other workers should be eliminated. 

1. The extent-of-organization provision, preventing self-organization of groups 
of workers until they are able to organize other groups of employers, should 
be eliminated. 

’ 5. The union decertification and deauthorization provisions should be 
eliminated. 


OTHER PROVISIONS REGARDING THE CONDUCT OF COLLECTIVE BARGAINING 


A number of Taft-Hartley provisions are objectionable because they interfere 
with the proper functioning of collective bargaining. These provisions include 
onerous requirements of notice before termination of collective-bargaining agree- 
ments, detailed interference in the administration of health and welfare funds, 
and prohibition of so-called restrictive practices. 

The so-called restrictive practices, which our opponents call featherbedding 
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actually involve numerous legitimate safeguards for protection of health, safety, 
proper standards, and job opportunities of workers, as well as public safety. 


Recommendation 
These provisions should be eliminated. 


EXEMPTIONS AND DEFINITIONS 


By changes in definitions, the Taft-Hartley law has arbitrarily restricted the 
scope of NLRB jurisdiction and has deprived several classes of workers of their 
right to self-organization. The groups of workers who have been most adversely 
affected have been foremen and other lower-rank supervisors; so-called inde 
pendent contractors, Federal Reserve bank empoyees, and agricultural workers. 

A new definition of “agency” has made unions responsible for actions by 
individual members when, in fact, the union may even have repudiated these 
particular acts. 


Recommendations 


1. Foremen and lower-rank supervisors, so-called independent contractors, 
such as truckdrivers and others working on a contract or commission basis, 
employees of federal Reserve banks, and workers on large-scale corporate farms, 
should be given the protection of the law. 

2. The present definition of “agency” should be replaced with the definition 
eontained in section 6 of the Norris-LaGuardia Act, previously in effect. 


POLITICAL EXPENDITURES 


The Taft-Hartley prohibition against political expenditures, treating unions 
in the same way as corporations, is unwarranted. Unions can make only small 
political expenditures under specific authorization of their members. There is 
no excuse for lumping unions and corporations together for this purpose, 
Recommendation 

This section of the law should be eliminated. 


FEDERAL MEDIATION AND CONCILIATION SERVICE 


The function of offering mediation services in labor disputes belongs in a re- 
vitalized and expanded Department of Labor. 


Recommendation 
This agency should be returned to the Labor Department. 


NATIONAL EMERGENCY DISPUTES 


The present Taft-Hartley procedure aimed at settling industrial disputes which 
involve so-called “national emergencies” is cumbersome, ineffective, and dan- 
gerously invades the rights of workers as citizens. Congress should first deter- 
mine what kind of a situation would constitute a genuine national emergency, 
which would in fact imperil national health and safety, and thus justify gov- 
ernment intervention. Second, a procedure should be decided upon which would 
give maximum encouragement to genuine collective bargaining, instead of dis- 
couraging it, as does the present law. Third, it should be decided to what extent 
Government intervention can be justified or prove effective in bringing about a 
settlement. 

Recommendation 


‘fter extensive study of this problem, we conclude that. as a matter of prac- 
tical experience, there can be no substitute for collective bargaining, mediation, 
and yoluntary arbitration of differences. We appose compulsory arbitration. 
In lieu of the procedure now contained in the law, we urge the adoption of pro- 
visions which would (1) emphasize congressional insistence on speedy and ef- 
fective settlement of differences in all cases which might affect national health or 
safety; (2) call for special priority handling of such cases by the Federal Me- 
diation and Conciliation Service; and (3) if mediation fails, a special effort 


should be made to secure agreement of parties in such disputes to submit issues 
to voluntary arbitration. 
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CONCLUSION 

The American Federation of Labor hopes that amendments to the Taft- 
Hartley law may be framed by this Congress to carry out its recommendations, 
We present them in a constructive spirit and stand ready to provide consultation 
and such assistance as we may be called upon to render. 

Mr. Meany. In addition to that, I would like to impress on this 
committee that we have made a study of this law and I think we have 
made a study in a cool atmosphere. 

The Cuarrman. I think you have. 

Mr. Meany. We have tried to keep from getting heated up. After 
all, it is 6 years and it has been said the law has done no great dam- 
age. Well, the law has caused us to spend a tremendous amount of 
money which we could have very well used for some other purpose. Of 
course, I do not like to see lawyers denied employment, but I would 
like to see them get a little less employment Fromm us in the field of 
labor relations. 

The CuarrMan. Does that apply to your own lawyers? 

Mr. Meany. Yes, that applies to our own lawyers, too. 

Of course, we all have these legal restrictions. I want to point out 
it has been proved very definitely to us that this law can be used to 
prevent unions operating effectively. We had an outstanding case 
down in Arkansas where we had an outstanding antiunion employer 
of national reputation as an antiunion employer and we tried, begin- 
ning in 1947, to see if we could get collective bargaining from that em- 
ployer under the law. There was no violence. We went through every 
legal step. We did not lose a decision before a regional man. We did 
not lose a decision before the National Board. We did not lose a deci- 
sion in court. We won every decision. But the Bull Shoals Dam was 
dedicated 5 years later and turned over to the Government and collec- 
tive bargaining and recognition of the union had still been denied to 
the workers. 

So we know that in the present labor market the average employer 
is doing all right, he can perhaps use more than he is using, there 
is not a great number of unemployed making a line to his door, he 
is making a profit. He does not want his plant or property to be 
the battleground for Taft-Hartley. He is willing to go along. As I 
pointed out before, he is willing to give a closed shop where he knows 
the workers want a closed shop and he perhaps has had long experi- 
ence with it. 

But there is in this law, especially if the labor market turns to the 
point where we have a number of people unemployed, the possibility 
of employers successfully attacking unions to the point of destroying 
them. So while it can perhaps be said that Taft-Hartley has not de- 
stroyed our organization, it has cost us a great deal of money for 
litigation to defend ourselves; we have been unable to organize; our 
organizing records show we are not able to organize to the extent 
that we did before we had Taft-Hartley. 

It hangs as a potential threat and we would like to see action, if 
possible, and we are willing to cooperate with this committee in any 
reasonable way to do anything to improve this law. We would like to 
see action at this session, if it is possible. 

Of course, we know that some people like the law as it is and they 
would like to sort of maintain the status quo. We are fearful of what 
could happen, if there is an extensive cutback in defense spending, 
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which is a possibility. They are talking about it in Congress. I 
personally hope we do not reduce 1 penny of taxes at the cost of our 
security but there is the possibility of a cutback and, of course, it 
will automatically bring unemployment. 

How much unemployment, I do not know. We know it would 
change the picture in the labor market. Then we feel that this law 
could really hurt. It could really hurt unions. 

We are convinced, Senator Smith and members of this commit- 
tee, that you cannot hurt unions without hurting the country. We 
are positive of that. 

We do not feel that we know it all. We do not feel that we want 
to run the country. We feel we have a right to maintain these 
unions and we have the right to constantly improve the conditions of 
the workers in this Nation. To the extent we do improve the condi- 
tions, we feel we are making a better country. We do not want a 
law here hanging over our heads that contains a threat. 

The CuarrMan, I may say we are entirely in accord with this last 
expression of yours. What we want to do is to improve, strengthen, 
and make effective trade unionism and prevent abuses by both man- 
agement and labor; more toward cooperation between management 
and labor and not antagonism. 

Mr. Meany. We have no quarrel with that. The very basis of 
good labor relations is not laws or compulsion; it is good faith and 
recognition by people on both sides of the table that there is another 
side of the table. 

Senator Grisworp. If we adopted all of the suggestions that you 
have made here, would we not be quite close to the Wagner law? 

Mr. Meany. Yes. I would say that you would be quite close to 
it, but still not the Wagner law. The Wagner law was on the statute 
books for 12 years and ‘there is no question 1 but what it needed amend- 
ing. While many of our suggestions would go back to the situation in 
many instances as the Wagner Act was, it would not be the Wagner 
Act. I think it would be a much-improved law. 

Incidentally, I am not kidding myself; you are not going to give 
me all I ask for. 

The Cuamman. You would be surprised. 

Senator Griswotp. I am wondering if you would like to express 
un opinion on the suggestion made here last week by Mr. John L. 
Lewis that it would be better if we repealed the Taft-Hartley law and 
repealed the Wagner Act, I mean repealed the whole Labor-Manage- 
ment Relations Act, set up a good Conciliation and Mediation Service, 
and then let management and labor meet across the bargaining table 
and really argue things out. 

Mr. Meany. No; I ‘would be very much opposed to that. Of course, 
from the viewpoint of the well-organized unions like my own partic- 
ular union and like Mr. Lewis’ union, that is our right, that is fine. 
But from the viewpoint of the poorer-paid industries that need union- 
ization, that is not all right. 

I feel that we could—when I say “we,” I mean those organized back 
in 1935—very well have gotten along without a Wagner Act. I feel 
that now. But the great mass of unorganized who represent a prob- 
lem in the economic picture could not have gotten along without 
gome sort of law. I think that our industrial picture has become 
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more complex since then and I think we have to have, want to have, 
as much freedom in the hands of the employer and as much freedom 
in the hands of the union as possible, but I do feel we ought to have 
some ground rules that interfere as little as possible with either 
side. I donot agree with Mr. Lewis’ suggestion. 

The Cuamman, Senator Murray. 

Senator Murray. I think we can all agree that Mr. Meany’s able 
and dispassionate statement ought to be of great help to us here and 
will be, I am sure. I cannot find a single recommendation that he 
has made here that can be criticized in any way. It seems to me that 
we need everything that he has recommended. I do not think it is 
asking too much because even when the Taft-Hartley Act was first 
before this committee it was pointed out by some Republican witnesses 
at that time that it would be a very dangerous thing for them to 
weaken labor by their action because it was the weakened condition of 
labor back in the 1920’s that brought on the depression. 

That statement was made by Governor Stassen himself in discussing 
the merits of the proposals being made at that time. 

I think the Taft-Hartley Act was a great mistake. It has injured 
the country. It has injured labor and it has embittered labor in some 
respects, too, as they had a right to be, because it was intended for 
the very purpose of weakening labor. 

I hope as a result of these hearings we are having now that we are 
coing to correct those things and give labor an opportunity. 

Mr. Meany. I think, Senator, that is the reason I feel we have to 
have some ground rules. We have seen great unemployment and if 
everything is left to the so-called law of supply and demand, when 
you have millions of people unemployed it sort of feeds on itself. 
You take the worker out of the market as a consumer and his purchas- 
ing power is gone, the commoditie that other workers are producing 
are not selling, so you get into this vicious circle. I think we do need 
some ground rules. I do not think weakening the trade-union struc- 
ture is helpful to the country nor do I think it would be a good thing 
for the country if the trade unions were to run it and do everything 
they felt was right, if they were to be absolute czars. We do not 
want a dictatorship of any kind. Even if we could name our own 
dictator, we would not want a dictatorship. 

Senator Neery. Mr. Meany, you doubtless know that a number 
of witnesses have recommended that the Taft-Hartley law be amended 
so as to make it much more drastic in its operation against labor 
unions. For example, Mr. Groner, of Kansas City, the spokesman for 
the United States Chamber of Commerce, stated in words or effect 
that the closed shop is un-American and ought to be completely abol- 
ished, On cross-examination we ascertained that Mr. Groner himself 
is a member of the lawyers closed shop. 

Mr. Meany. With respect to the closed shop, it is really amusing; 
it is a matter of amusement to me. Here is a closed shop. There is 
hardly a newspaper in the country that has not had an editorial 
against the closed shop. Of the 1,700 daily newspapers, major news- 
papers in the country, there are about 1,695 of them which are printed 
100 percent in a closed shop. And still they are against the closed 
shop. 

Senator Nrety. Mr. Meany, do you concur in the opinions expressed 
by certain witnesses to the effect that the law ought to be amended 
so it would be more drastic in its operation against human labor? 








2094 TAFT-HARTLEY ACT REVISIONS 


Mr. Meany. Of course not. 

You know, the employer is a very funny animal. You get him as 
a professional in a society and he acts one way. But you get him 
when he is running his own business and he acts differently. 

I was debating the closed shop with a man by the name of Com- 
stock, years ago, over a radio station, back in 1936. This man was 

uite prominent. I was debating this with him. At the end of the 
debate, I said to him, “Mr. Comstock, are you not the L. K. Comstock 
of the electrical firm?” He said, “Yes.” I said, “That is who I 
thought you were.” I said, “Well, don’t you have a closed shop with 
your employers?’ He said, “For 15 years, we have had a closed shop 
agreement.” I said, “You are against the closed shop?” He bald, 
“J do not mean for our business. I mean on general principles I do 
not like it.” 

To show you how this thing runs, the inconsistency of it, we have 
an employer here who has attended ILO meetings as the employer 
representative. He does not like the ILO. He is employing an ad- 
vertising firm and he is sending circulars to the effect that the ILO is 
on the road to socialism, a terrible thing is the ILO; but in his report 
to the board of directors and the stockholders of his great corporation, 
he has this liftle item in there: “My attendance at ILO conventions 
over the past years have made very fine contacts for me that have 
been quite beneficial to our corporation.” 

Now, he is against the ILO but, of course, he likes the contacts 
because they help the corporation do business. That is typical of 
some of these employer associations. 

Now, the employer as an individual will act one way but he will 
let an association speak for him and put him on record. 

Now, the closed shop is forced on no employer. No employer is 
forced to have a closed shop. The closed shop has been developed 
over the years. 

You mentioned lawyers. Certainly the lawyers have a closed 
shop. You cannot practice law unless you join the bar association. 

Senator Neety. That is the only one for which there is no 
justification. 

The Cuarrman. I get the impression that you are opposed to 
compulsion. 

Senator Neety. I am opposed to a compulsory closed shop for law- 
yers for reasons fully stated in the record a few days ago. But I 
am not opposed to the labor union closed shop. 

Senator Purrert., Mr. Chairman, I want to remark, and I must do 
so, that I first thought that Senator Neely was against it on principle. 
Apparently not. I want to say that while I am not a lawyer, I have 
learned more about lawyers at these meetings than I had ever known 
before, and it is interesting. 

The Cuarrman. Mr. Meany, we want to thank you for coming be- 
fore us and giving us your fine testimony. I know that you have 
helped the committee considerably. 

The committee will stand in recess until tomorrow at 10 o’clock 
when Mr. Paul Herzog of the National Labor Relations Board will 
be heard. 

(Whereupon, at 12:45 p. m., the committee was recessed, to re- 
convene Tuesday, April 28, 1953, at 10 a. m.) 
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TUESDAY, APRIL 28, 1953 


Untrep States SENATE, 


CoMMITTEE ON LaBor AND Pusiic WELFARE, 
Washington, D.C. 


The committee met at 10 a. m., pursuant to recess, in room 318, Sen- 


ate Office Building. 


Present: Senators Smith (chairman), Ives, Goldwater, Murray, 
Neely, and Kennedy 

Senator Ives. The first witness today is the Chairman of the Na- 
tional Labor Relations Board, Mr. Paul M. Herzog, who will now 


present his statement. 


TESTIMONY OF PAUL M. HERZOG, CHAIRMAN, NATIONAL LABOR 
RELATIONS BOARD 


Mr. Herzoc. Mr. Chairman and members of the committee, I do 
not plan to read this entire statement, although I think it will be neces- 
sary to read the greater part of it. Depending on the pleasure of the 
committee, I will skip certain sections especially beyond the first half. 

I might say, as I have often said before in testifying here, that the 
prepared statement will be the statement of the five members of the 
National Labor Relations Board. I am here as their spokesman. 
When the time comes to answer questions, I cannot guarantee that 
every answer to every question will be concurred in by all my col- 
leagues or indeed always by a majority of them. TI shall try to 
represent their collective views, but sometimes the views will be mine. 

The Cruarrman, I understand this statement represents the collec- 
tive views of the Board ¢ 

Mr. Herzoc. The statement is the collective views of the Board, 
Senator Smith; yes, sir. 

The members of the National Labor Relations Board come before 
this committee gladly, as we have come here in the past, to contribute 
whatever we can to the congressional objective of improving the labor 
legislation on the statute books. We realize that your task is a heavy 
one. We recognize that clarifications, changes, and improvements are 
in order, as they were in 1947 and 1949. We stand ready, now as then, 
to offer technical suggestions on the basis of the Board’s actual ex- 
perience in administering the existing statute. We are prepared, also, 
to answer questions that may have arisen in the minds of some commit- 
tee members by reason of the testimony of earlier witnesses. 

As in the past, we are here only as your administrators, not as the 
advocates or the defenders or the architects of any particular labor 
policy. If the Board hesitates to express value judgments on most 
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legislative proposals that are before the Congress, it is because, as 
quasi-judicial officers, our role is and must be a different one. We are 
here to proffer help where we can, and to ask it where we must. We 
appear here, as we have appeared here twice before, in the capacity 
of Congress’ trustees for the administration of the Labor Management 
Relations Act, ready to give a periodic accounting of the Board’s 
trusteeship. We testify today, as we have endeavored to do our work 
throughout the years, in what the President has called “the overpower- 
ing light of national interest.” 

Because we appear as public officials, we are conscious of a special 
obligation to try to think and to speak only in those terms. Of course, 
in doing this we do not presume to define or to identify the national 
interest, for we realize all too well that no 2 economic groups, no 2 
legislators, no 2 public officials, probably not even any 2 citizens, 
are likely to envisage it in exactly the same way. But we suggest that 
the interests of the American people can best be served, not by a mere 
compromise of conflicting counterpressures, but by that continuing 
search for facts and then more facts to which this committee has al- 
ways been dedicated. What everyone here is looking for, I assume, is a 
broadening of the areas of agreement, so that diversity, which is 
America’s strength, does not gravitate into disunity. If ultimate 
fusion is our goal, we must remember that in the realm of policy, as 
in the physical world, fusion cannot result from the impact of solid 
opposites. It must begin with the patient process of melting down, 
with prejudgment liquefied in the fiery crucible of truth. 

The members of the National Labor Relations Board are here, not 
to say is good or what is bad, but to suggest, on the basis of ex- 
perience, what may be practical and what may not. Unlike many 
of the witnesses who have preceded us, we are not prepared to deal 
in absolutes. We have lived too close to most of these problems for 
too many years not to realize that there are few easy questions and 
still fewer easy answers. No court and no administrative board could 
pass upon 2,500 labor controversies a year and not know that there is 
some truth in almost every contention and total wisdom in almost 
none. So, if we appear skeptical about some of the proposals that 
others have so confidently advanced, you may be sure that we reserve 
no fewer doubts for our own. Certitude, as Holmes said, is not the 
test of certainty. 

For a generation, often for excellent reasons demanded by the chang- 
ing circumstances of the times, the trend has been for the Federal 
Government to increase its activity in encouraging or in regulating 
the collective-bargaining process. ‘Today most thoughtful people seem 
to agree that that trend should be reversed. But unanimity disap- 
pears fast enough, once the more difficult question arises as to just 
at what point the reversal should begin. That is revealed by the tes- 
timony of many who have appeared before this committee. The same 
witness may ask for more Government intervention on one subject 
and less on another. He may ask in one breath for stricter Federal 
injunctions or stricter regulation of union security, and in the next 
for surrender to the States of control over other types of union con- 
duct. The witness who follows may take the opposite tack, asking 
that the Federal Government relinquish the injunctive power or con- 
trol over coercion by unions, but increase its role in protecting em- 
ployees from employer interference. Congress must weigh these con- 











TAFT-HARTLEY ACT REVISIONS 2097 


dicting contentions, separating the wheat of wisdom from the chaff 
of self-interest, before deciding how the Nation’s needs can best be 
served in 1953. oe 

We reiterate the hope that Congress will find no reason to enlarge 
this Board’s role, because the freedom of American employers and 
labor organizations, dealing from approximately equal strength, to 
make their own collective bargains with a minimum of Federal and 
State intervention still seems to us the best road to industrial stability. 
That this road has its pitfalls is no reason not to take it. ‘That it can- 
not yet be followed all the way, because certain conduct of employers 
and of unions impinges so deeply upon others’ freedom that some 
community control remains necessary, is also no reason not to take that 
road as far as we safely can. 

Neither labor nor management can expect the representatives of the people 
to stand idly by unless they are prepared to fulfill their own obligations. Each 
must enter negotiations with the assumption that ideas that seem abhorrent at 
the beginning of the bargaining process may prove acceptable at the end. Men 
who ask other men to display elasticity of mind must be ready to manifest it 
themselves. Inflexibility breeds inflexibility ; extreme positions engender oppo- 
site extremes in others. If labor and management desire to bargain freely with- 
out the constant tutelage of government, both must shun the advice of extremists 
within their own ranks. 

This is not only desirable but essential, if we are to avoid imposing an unbear- 
able strain upon governmental processes, whether at the National Labor Relations 
Board or elsewhere. The more a government has to do, the less likely it is to do 
it well. The more government does, the less room will be left for industry and 
labor to solve their own problems. But unless they move toward wise solutions 
themselves while time still remains, they will find their fellow citizens, who—like 
nature—abhor a yacuum, calling upon government to fill the void.’ 

The next section I think I must read because I think it relates to 
the production record of the Board about which there has been some 
comment here. I would like, in connection with this section, to call 
the committee’s special attention to the footnotes. In most sections 
of this statement the footnotes are merely citations. In this section, 
however, they contain some important statistical material which I will 
not bore the committee by reading aloud. 

Because we have appeared before several committees of the Senate 
and House since the Board was charged with the administration of 
the Labor-Management Relations Act of 1947,’ it seems unnecessary 
to burden you with too detailed a report of our stewardship during 
the past 5144 years. Presumably, however, this committee desires some 
factual description of the work that the Board has been doing. Here 
we offer quantitative information only, believing that it is not for us 
to make qualitative judgments about the Board’s work. Many others 
certainly appear ready to contribute those. 


1 Address of the Chairman of the NLRB at the Town Hall, Los Angeles, Apr. 19, 1948. 

*See the Board’s testimony, through its Chairman, before the following committees: 
(1) Joint Committee on Labor Management Relations, May 24 and June 11, 1948, on the 
operation of the LMRA of 1947, at pp. 49 and 1119. (2) Committee on Labor and Public 
Welfare, United States Senate, Feb. 1, 1949, on S. 249 (repeal or amendment of the 
LMRA), at p. 116. (3) Committee on Expenditures of the House of Representatives, 
Mar. 23, 1950, on Reorganization Plan 12, at p. 103; Committee on Expenditures, U. 8. 
Senate, Apr. 6, 1950, at p. 112, also on plan 12. (4) Committee on Labor and Public 
Welfare, U. 8. Senate, Aug. 28, 1951 (by Acting Chairman Reynolds), on 8S. 1973 (Building 
Trades), at p. 61. (5) Subcommittee on Education and Labor of the House of Repre- 
sentatives, June 1, 1951, on H. Res. 73 (on the WSB), at p. 191. (6) Subcommittee on 
Labor and Public Welfare of U. S, Senate, Mar, 18, 1952, on Communist domination of 
unions, p. 89. _ (7) Committee on Education and Labor of the House of Representatives, 
Feb. 24 and 25, 1953, on H. Res. 115, concerning LMRA, at p. 185. (8) Appropriations 
subcommittees of the Senate and House, 1947-53. 
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Since August 1947, about 81,000 cases have been filed with the 
NLRB, involving either charges of unfair labor practice or requests 
for employee elections.’ That is at the rate of about 15,000 a year, or 
1,250a month. All cases were filed in the 28 regional and subregional 
offices, which are under the supervision of the autonomous Genera] 
Counsel. Thirty-six percent of the cases have arisen out of charges 
of unfair labor practice—28 percent against employers, and the re- 
maining 8 percent against labor organizations. The other 64 percent 
of the total have been petitions for elections by secret ballot to deter- 
mine employees’ choice of bargaining representative. 

The great majority of these cases, fortunately, were closed by settle- 
ment, by withdrawal or by administrative dismissal in the regional 
offices, or sometimes by adjustment after a hearing has been scheduled. 
About 80 percent of the 52,000 representation cases filed have been 
handled entirely in these field offices, with the remaining 20 percent 
requiring decisions by the Board in Washington.‘ Only 8 percent of 
the 29,000 unfair labor practice cases reach the Board for decision.‘ 

That 8 percent includes a number of cases which actually were de- 
cided by the Board where there were no exceptions filed to inter- 
mediate reports, and therefore they were automatically decided under 
the provision of the statute. I mention that because it accounts partly 
for the slight discrepancy between the General Counsel’s figures and 
our own. 

These percentages are all to the good, but they still leave the ultimate 
quasi-judicial work, involving the more difficult and more controver- 
sial cases, to the five Board members and their staffs. You have heard 
occasional critical comment on the time that it takes the Board to 
decide a particular case. We can certainly understand that, and firmly 


believe that it is a healthy thing for any public body to be pressed to 
complete the public’s business promptly. The committee should also 
N 


remember, however, that the NLRB carries a heavier caseload than 
any administrative tribunal or court, and that certain time consuming 
procedural steps, necessary to protect the parties, are inescapable in 
every litigated case. 

The important thing is that I can report substantial recent improve- 
ment. During the first 9 months of the present fiscal year the Board 
members issued over 1,900 decisions in contested cases, a 25-percent 
increase over what we were able to do a year ago. This comes to 
approximately 10 decisions for each working day and establishes a rec- 


® These do not include the more than 50,000 petitions for elections to authorize a union 
shop, which were eliminated by Congress in October 1951. 

*It is encouraging to report that three-quarters of the Board’s 33,000 elections since 
1947 have been conducted by mutual consent of the employers and unions concerned. 

About 1 representation case in every 10 has been filed either (a) by an employer or 
(b) by employees seeking decertification of an incumbent union. 

*The remaining 92 percent of the unfair labor practice cases were closed as follows: 
About 19 percent were settled in the regions; 48 percent were withdrawn by the com- 
plainants; 21 percent were dismissed administratively by regional offices or the General 
Counsel; and another 4 percent were closed at the formal stage, after issuance of notice 
of a hearing before a trial examiner, or even following the conclusion thereof. 

* This is at the rate of 2,550 a year, as compared to about 2,000 in each of the last 2 fiscal 
years, and to only 990 —. 1947, the last year under the Wagner Act. Approxinrately 
14 percent of fisea] 1953's decisions have been in unfair labor practice cases, with the 
remainder in representation matters. Since January 1, however, the proportion of unfair 
labor practice decisions, which are normally the more difficult ones, has risen to 24 percent. 
This is because representation case filings have dropped, and the Board has made a special 
effort to dispose of the older unfair labor practice proceedings. 

During 1952, about 30 percent of the unfair labor eae decisions, and 5 percent of the 
representation decisions, were made by the full Board of 5, rather than by panels of 3 mem- 
bers each. These normally involved the most complex or precedentmaking cases, and take 
about twice as long to issue as panel cases. 
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ord high in the Board’s long history. In March alone we issued 52 deci- 
sions in unfair-labor-practice cases and 168 orders in election cases.’ 

The Carman. Is it because of experience that you were able to 
speed up your procedures, or were there some other reasons 

Mr. Herzoc. There are a number of reasons. The details appear 
in these footnotes, as I said before. 

The principal reason, in my opinion, is that when this fiscal year 
opened the Board got a substantially large appropriation. We were 
able to increase our staff of legal assistants, which at the beginning 
of the fiscal year was around 60, to approximately 90, which is a 
50-percent increase. It took several months after the new people 
came on board, which was during the late summer, before they could 
be trained to be at their most productive efficiency. So it was not 
until fall that they began to produce at a rapid rate. I think that is 
the principal reason. 

We also expedited our procedures by certain techniques. We had a 
careful study made of the case-processing arrangements beginning in 
August and concluding in December. We learned some shortcuts 
that way. 

I think most of it is attributable to the increase in staff. 

The Cuarmman. Does that suggest that possibly a further increase 
in staff might speed up the disposition of the myriads of cases # 

Mr. Herzog. It comes to a point where, when one gets above a cer- 
tain figure, there is not a proportionate increase. If the staff of legal 
assistants were to be maintained at 90 or 100, we would be all right. 
I should not impose on the generosity of Congress by urging here, or 
before the Appropriations Committee, that we should have over 100, 
unless the Congress should happen to pass that provision of Senator 
Taft’s bill which would expand the membership of the Board. 

I think that if the Board membership were expanded beyond the 
resent 5, there would be justifications of efficiency to have over 100 
egal assistants. 

Senator Neety. Are you in favor of adding two other members to 
the Board? 

Mr. Herzoa. I think the Board is in favor of it. Our feelings on 
are not unqualified, but I think they are. 

Senator Neery. You are personally in favor of it? 

Mr. Herzog. Yes, Seamed My position has changed somewhat, 
Senator Neely, from what it was in 1949 for one reason, and that is 
that in the interim we have learned to handle a great many of our 
cases by panels. Today 70 percent of the unfair labor practice cases 
and almost 95 percent of the election cases are decided by panels of 
3 members, 


7As a result of this improved production, the formal proceedings awaiting Board deci- 
sion in Washington are now below 400, as against 550 on July 1, 1952. But the inflow 
continues heavy, with about 3,400 proceedings pending in the regional offices. 

The remaining 600 proceedings now pending are either in Washington on administrative 
appeal to the Board or the General Counsel, or are before the trial examiners for hearing 
or intermediate report ; or—in almost 300 instances—are en route through the courts for 
enforcement. \(The 4,400 proceedings pending today represent about 5,000 cases, as cases 
soparatery filed are often consolidated with others for more efficient processing at and after 
the hearing stage.) 

The General Counsel has done a most effective job oeing ee past year in expediting the 
handling of representation cases in the regional offices. uring March alone, the Board 
members received 225 of these for decision. On average, representation cases take 40 days 
to process in Washington after close of hearing, including about 17 days lost while await- 
ing transcription of the record and receipt of briefs. 
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Senator Neery. In your opinion, would the decisions in the various 
cases be speeded by the addition of these two members? 

Mr. Herzoc. Yes; if the staff were increased to match, not neces- 

sarily in proportion, I do not think that would be necessary, but if we 
only ‘had the same number of legal mon and split them up among 
seven Board members, instead of five, I do not believe the increase 
in efficiency would be substantial. 

Senator Neety. Mr. Denham, who had a great deal to do with the 
enforcement of this law, recently rec ‘ommended to a committee of the 
House that all the members of the Board be fired. That would 
include you. I shall not ask you to speak of yourself because that 
might be embarrassing. But I wish you would state whether you 
concur in Mr. Denham’s recommendation so far as the other members 
are concerned. 

Mr. Herzoc. You know, Senator Neely, in a way that question is 
more embarrassing than if you had asked me if I concurred in it with 

respect to myself. I think they are awfully good men, so if you want 
to dispose of the members of the Board, you had better start with the 
chairman, because the other four should be kept. 

You mentioned Mr. Denham’s testimony in connection with Sen- 
ator Taft’s bill for expansion. I will say this: I think the Board 
members are more expandable than they are expendable. 

Senator Nerery. I am not too well acquainted with the other mem- 
bers of the Board, but knowing Mr. Denham’s record in the prosecu- 
tion of labor cases, I certainly could never concur in any opinion he 
expressed about wanting a board member fired. 

Mr. Herzoc. I could not concur in the opinion of any witness who 
eriticized in any fundamental way any one of my four colleagues, 
Senator. 

Senator Murray. As a result of the enormous number of cases that 
you have processed and the rulings that have been made, will there be 
fewer cases in the future? Will you not get the situation in such 
shape that these questions will not be raised over and over again, 
and in that way, lessen the volume of work ? 

Mr. Herzog. One always hopes for that. The record of the Board 
has not shown basically a diminution in the caseload. It runs today 
at the rate of about 15,000 a year or a little more. At the end of the 
Wagner Act period it was running around 9,000 to 10,000. A few 
years ago, leaving out the union-shop-election cases, it was a little 
bit higher than the present 15,000. 

The real problem is that the average case turns so much on its own 
facts that unless you get the parties in a position where they are willing 
to accept settlement of things on the basis of precedent, you have almost 
as many coming before the Board. As long as people commit unfair 
labor practices ‘and as long as people refuse to admit that a particular 
union represents the majority of the employees, we are going to get 
cases. 

I will say this: The faster the Board can decide its cases, Senator 
Murray, the fewer cases will ever have to go to a decision. When we 
decide them quickly, people who are interested in stalling a case are 
much more likely to settle, because there is no use stalling it if a deci- 
sion is coming fast enough anyhow. 

Senator Murray. Thank you. 





i NR eae! Pete d 





TAFT-HARTLEY ACT REVISIONS 2101 


Mr. Herzoc. Most significant for increased speed in case handling, 
we have been able, largely by reason of a staff increase this fiscal year, 
to eliminate most of the useless dead time during which each ordinary 
case once had to await assignment for review. During the second 
half of 1952, that amounted to about 4 months approximately. To- 
day, however, when the time for the parties to file exceptions to an 
intermediate report expires, we can start to examine the record in 
an unfair labor practice case within a month. This alone has per- 
mitted us to reduce the Washington time for unfair labor practice 
cases by more than 50 percent duri ing the present fiscal year.* Where 
the Board took, on average, 220 days after intermediate report to put 
out around 18 decisions a month last summer, this April we are issu- 
ing decisions in 103 days after intermediate report, at the rate of over 
45amonth. In other words, unfair labor practice cases are now before 
the Board in Washington 314 months, on average.® 

Here again I call attention to the footnotes. 

While not ideal, this compares favorable with the record of most 
Federal courts. Footnote 10 documents that. 

Senator Kennepy. How are you able to handle 10 casesaday? Who 
makes the decision in those cases ? 

Mr. Herzoc. The Board. But the initial analysis of the record 
has to be made by the staff, of course. 

Senator Kennepy. But it really comes down in most cases to just 
agreeing with the preliminary recommendations of the staff. It 
would be impossible on most of the cases for you to make any analysis. 

Mr. Herzoc. It depends on what you mean by analysis. There is 
no decision I sign, and I think the same thing is true of my colleagues, 
where I do not look at the file and draft of the decision. We have 
found, to our sorrow, in a great many cases the staff must make some 
changes in it. 

Senator Kennepy. If you take out Sundays and holidays, you are 
averaging more than 10 a day. Many of these cases are complicated 
and the decisions ure influential. It seems too much for almost any 
group of men to handle. 

Mr. Herzog. It is a very heavy load, though I do not want to boast 
of the amount of time the Board works. This calculation only assumes 
a 5-day week. When we say 10 cases a day, it means 50 a week approxi- 
mately. It is too much. 

Senator Kennepy. By the time they come to you, how many pages 
do most of these average? 

Mr. Herzog. The average unfair labor practice case that comes to 
the Board members, according to a calculation I made last month, is 


§ All these figures are based on time devoted by the Board in Washington to deciding those 
cases that are appealed from trial examiners’ reports. The average unfair labor practice 
case decided in March 1953 took a total of 375 days, or about a year, from filing of charge 
to Board decision. Of this year, approximately 4 months were consumed at the hearing 
Stage, between issuance of the complaint and of the trial examiner's intermediate report. 

The first 5 months spent on these March cases are attributable to investigation in the 
regional offices, which operate under the General Counsel rather than the Board mem- 
bers. Naturally, we do not presume te comment upon occasional prior witnesses’ criticism 
of case handling in the regional offices, as the General Counsel will no doubt prefer to do 
that himself. 

* This includes the time which the parties require to file any exceptions (the statutory 
20 days, plus 3 days for mailing, with an extra week’s extension frequently granted). This 
must be added to the days mentioned when we prophesied the Board's future production 
rate before the House committee in February. 


” According to the 1952 Report of the Director of the Administrative Office of the 
United States Courts, the median entervel: from filing to disposition of civil cases (compara- 


ble to the total period cited in footnote 8), was 12 months, In the Southern District of 
New York it was 41 months. 
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400 pages. The representation or election case record is somewhat 
shorter. 

Senator Kennepy. Do you handle approximately 10 of those aver- 
aging 400 pages? 

Mr. Herzoc. No; because the representation cases are probably 
three-quarters of the total, and they are shorter. I do not happen 
to know how long the average representation case record is. But last 
month, for example, we put out about two unfair labor practice case 
decisions in the average wor:ting day. That would be 800 pages right 
there. 

Of course, Board members do not read all those pages. We never 
contended we do. It is impossible. 

I might tell the committee that as of today there are approximately 
140,000 pages of unread record sitting in our office a half mile from 
here. That isa lot better than it was 2 months ago, when it was 210,000. 

Senator Kennepy. It would seem to me we ought to try to develop 
procedures that would prevent you from having to make judgment in 
all these cases. 

Mr. Herzoc. I think it would be far better if the Board members 
did not have to pass on so many cases. As I said a while ago, we 
get about 20 percent of the representation cases filed into Washington 
for decision. A great many of those, Senator, are quite routine. There 
are cases where, if the spirit moved the parties, a settlement could 
be worked out on a consent basis. 

But, for some reason, someone may want the decision of the Board 
on some minor point. It falls into a certain slot and we put out a 
short form decision, which is almost like a short court order on these 
things. It is hard to average out these cases. Occasionally, we get 
one which is a terror; it takes weeks of discussion, at various meet- 
ings—for the Board to decide. 

There were some suggestions in the report of Senator Humphrey’s 
committee last year to cut down the load that would come to Wash- 
ington. I think some of the suggestions have merit. Some of them 
might create more problems than they solve. The wisdom of aes 
some of these methods depends a great deal upon the extent to which 
the Congress amends the law this year. If it is amended a great deal, 
1 think some of those methods would not save us as much time, because 
when you have a new statute, you probably have to have centralized 
interpretation. 

Senator Kennepy. Thank you. 

Mr. Herzoc. To turn out such a mass of work has become our obliga- 
tion, but it is not our objective. The Board’s objective is to do equai 
justice under the law. Our problem is to handle each individual case 
carefully, and yet to do it fast enough so that the parties do not suffer 
because that equal justice is delayed." The trend at the moment is 


41 For a discussion of the problems involved, see the staff report of the Senate Subcom- 
mittee on Labor and Labor-Management Relations (82d Cong., 2d sess.) on the Problem of 
Delay in Administering the LMRA (1952). 

The case-processing statistics it contains are based on information furnished last year, 
and underscore the great improvement that has occurred in the interim. Compare, for 
example, the approximately 190 days the subcommittee reported (p. 3) for the Board to 
issue an unfair labor practice decision in April 1952 with the 103-day figure that we are 
reporting here for this April. There is a corresponding drop from 475 to 375 days for 
processing by the agency as a whole. 

This report, which contains several stimulating suggestions, says at page 2: 

“It should also be added that the investigator found no ‘horrible’ examples of bad 
administration. On the contrary, he was impressed with the general competence and sense 
of devotion to the job which he found prevailing among Board staff in the field and in 
Washington. The investigator found an admirable willingness on the part of the staff to 
explore methods of improving operations and a capacity to examine their own work in 
a critical way.” 
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od; it has accelerated considerably even in the 2 months since I 
reported similar facts to the House Labor Committee. With the older 

\ses passing down and off the assembly line at last, those serious 

delays that have disturbed litigants—and the Board—so much in the 
past will continue to disappear. The present momentum will surely 
be maintained, if only the Board’s funds and staff time can be kept 
close to the present level. For the first time in the Board’s entire 
i8 years’ experience, we are in a position to provide that speedier 
service Which not only the Congress, but also the employers and 

employees of the Nation, have every reason to demand. 

As the Board’s own affirmative proposals will reveal, this agency 
seeks not more power, but less, and will welcome more congressional 
guidance, not less. Our suggestions to the committee for new legis- 

ition, like our replies to questions, cannot be directed primarily to 
ssues of broad substantive policy, for these are not the Board’s right- 

ful concern but that of the administration and the Congress. We 
direct. our suggestions, rather, to some changes which we believe will 
tend to increase operational efficiency or to clarify apparent ambigui- 
ties in the existing statute. If assistance can be provided in these 
matters, as it is by several of the provisions of Senator Taft’s S. 655, 
the Board will be that much better able to concentrate upon its task 
of administering whatever policy is written into the law of the land in 
19538. 

1. We believe that it would be in the national interest if the NLRB 
were freed from the statutory chains which now make it all but im- 
possible for us to cede jurisdiction over controversies arising in essen- 
tially local enterprises to State labor boards. Under section 10 (a) 
of the present act, we cannot cede any cases to State tribunals—about 
8 innumber—unless they are enforcing statutes substantially identical 
with the Federal law." As there are no such statutes, there has been 
no cession of jurisdiction since 1947. From the very beginning, the 
present Board has had no desire to expand its jurisdiction. Indeed, 
some members of the committee will recall how many of our difficul- 
ties with the former general counsel arose out of his unwillingness to 
acquiesce in the Board members’ desire to contract it.” 

The CuarrMaAN. Do you think that if we passed more responsibility 
back to the States by some appropriate amendment to the act, that 
it would speed them up in their own legislation to take care of these 
matters which are really and strictly State matters ? 

Mr. Herzoe. There are two points involved in that question, Mr. 
Chairman. If, as we suggest in this part of our statement, the Con- 
gress would make it easier for the Board to pass back controversies 
in essentially local enterprises to the States, we think that would be 
a good thing. It would relieve us of something, it would put certain 
responsibilities on the States to handle essentially local affairs. 

However, as we point out a little later in this statement in com- 
menting on S. 1161, which is Senator Goldwater’s bill, the members of 


# Section 10 (a), of the LMRA, 1947: “* * * The Board is empowered by agreement 
with any agency of any State or Territory to cede to such agency jurisdiction over any 
cases in any industry (other than mining, manufacturing, communications, and transpor- 
tation except where predominantly local in character) even though such cases may involve 
labor disputes affecting commerce, unless the provision of the State or Territorial statute 
applicable to the determination of such cases by such agency is inconsistent with -the 
corresponding provision of this act or has received a construction inconsistent therewith.” 

% Hearings of Senate Labor Committee on 8S. 249 (Sist Cong., Ist sess.), at pp. 138—141, 
176-177 (1949). 





2104 TAFT-HARTLEY ACT REVISIONS 


the Board do not believe that it would be advisable, at least until Con- 
gress has analyzed the thing very, very fundamentally in terms of 
Federal-State relationships, for the Congress to surrender jurisdiction 
over the control of labor relations in interstate industries to the States, 
We think that would lead to confusion and discrepancies of the kind 
which in the long run would not be to the interest of the United States, 

We draw a distinction in the two approaches, a distinction set forth 
in the statement, although I do not think I will burden the committee 
by reading it all to you at this time. 

In other words, Senator Smith, we think it ought to be made easier 
for this board to hand back certain essentially local matters to New 
York or to your State of New Jersey, although New Jersey does not 
have a labor relations board at this time. You do have, of course, 
an excellent State mediation board. 

On the other hand, I do not think it would be a good idea, and I 
believe the Board agrees with me since this is their statement not mine, 
to provide that in a major national enterprise which happens to have a 
plant in New Jersey, as well as in a great many other States, the laws 
of New Jersey should govern the labor disputes that arise there. We 
think the Federal law should govern, unless the Congress wants to 
completely reverse that part of the trend of the last 20 years. There 
is a big distinction there that I think you can see very quickly. 

The CHarmman. What comment would you make on the public- 
utility situation which is quite controversial today? The Wisconsin 
case and the New Jersey situation. We have a situation right today 
where there is a telephone strike and it is questionable whether in the 
light of the Wisconsin decision the Government can act. 


Mr. Herzoc. On page 15 of the statement we comment on S. 1161 
and state as follows: 


Or, if the primary objective is to permit the States to deal with strikes which 
deprive a community of essential services, such as pubic utilities, that also can 
be accomplished by specific language. 

Our thought is that if, because of the peculiar local impact of a 
public-utility dispute, the Congress believes that the full impact of 
that decision of the Supreme Court should be modified, that seems to 
us something that may be consistent with the national interest. 

We should know what Congress wants to do. 

The point we make is that the target shot at by S. 1161 is a much 
broader target. If all Congress wants to do is the sort of thing you 
suggest, Senator Smith, to handle some public-utility strikes, there is 
no need to pass anything as broad as S. 1161. 

The CHarrman. I mentioned that as an example mostly local. 
There are few cases where they go over the State line. 

Mr. Herzoc. That is the reason we mentioned it in our statement. 
We realize that is a special thing. 

I wish I did not have to discuss this in Senator Goldwater's absence, 
but that is inevitable and I could not get to it before. 

We suggest the same change in the act that we suggested 5 years ago. 

We believe that the National Board should again be authorized to 
negotiate cession agreements with State boards similar to those in 
effect before 1947, deciding on the basis of experience and necessity 
exactly where the line should be drawn. 
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Senator Ives. Mr. Herzog, I would like to inquire as to whether you 
think there is any wisdom in the idea of setting aside certain industries 
such as the building industry itself, and the building-service trades, 
which are active in the State of New York, for example, as they are in a 
cood many States, and taking them out from under the jurisdiction of 
the National Labor Relations Board entirely ? 

Those suggestions have been made. I do not know whether you 
comment on it, or not. I have not had an opportunity to go through 
your manuscript entirely. 

Mr. Herzoe. No, not in that much detail. 

Senator Ives. There is serious thought in that connection. What do 
vou think of it? 

’ Mr. Herzoe. There are a number of questions here. My own per- 
sonal feeling is that we can very well afford to give up a Jot of areas of 
that kind and let the States handle them again. 

I am not sure that the majority of the Board does agree with me, 
but I think it ought to be pointed out, that if you do take out some- 
thing like the building-construction industry from one part of the 
act, as has been suggested by some witnesses and some members of the 
committee, then to be consistent you ought to take it out from under 
all sections of the act. 

The Board has been criticized for extending some sections of the 
act to the building and construction industry. When in 1947 the com- 
mittee passed the Taft-Hartley Act a great deal of legislative history 
showed that the Congress was aiming its shafts and its arrows at cer- 
tain conduct which it thought were abuses peculiar to that industry, 
certain types of jurisdictional disputes and certain types of secondary 
boycotts. 

If the Congress wants to let the building and construction industry 
out from under coverage of the act, I think the National Labor Rela- 
tidons Board would be pleased and relieved. But the Congress cannot 
let it out from half of the act and not the other half of the act and be 
fair to it. 

Senator Ives. What about the building-service trades? 

Mr. Herzoc. I do not believe we have taken the building-service 
trades in office buildings in New York and other States, except in a 
few cases where they ate had a tremendous number of interstate 
enterprises in the buildings. 

As far as I am concerned, we would be glad to see those go. 

The New York State board used to handle those in New York. 

Senator Ives. It used to handle them in 1947. 

Mr. Herzoc. We point out in footnote 15, citing some earlier testi- 
mony, what sorts of things the National Board ceded to the State 
board in New York between 1937 and 1947. 

Of course, I was on the other side of the tracks in those days, but I 
still feel pretty much the same way. 

Senator Ives. Was there not more or less in those days a working 
agreement between the national Board and State board regarding the 
matter of jurisdiction ? 

Mr. Herzoc. There certainly was. 

Senator Ives. To the effect that the particular board that took 
jurisdiction first was generally allowed to keep it? 
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Mr. Herzoc. Yes, but there also were some pretty sharp lines 
drawn, and an agreement between Chairman Boland of the New York 
board and Chairman Madden of the national Board as to what types 
of trades and industries each board would take over. 

The friendly relationship was so strong there was no trouble. 

I might say that even today; in spite of the fact that the statute does 
not make it possible for us to reduce the relationships to any sort of 
formal agreement, they still continue as friendly and cooperative as 
the law permits. 

We would like to have the law changed so that it permits that 
arrangement to be clearer and more completely consistent with our 
obligations to enforce the Federal policy. 

That is the reason why, in the paragraph I will not bother to read 
you now, which appears on page 13, we endorse in essence the princi- 
ples contained in your S. 1264. 

I think I can save the committee some time by not reading all of the 
section that begins at the bottom of page 13. 

Senator Nee.y. Mr. Herzog, before you pass from the subject you 
and Senator Ives have been discussing, may I inquire whether you 
approve of the Senator’s bill, S. 1264? 

Mr. Herzoc. Yes, I think it is all right. I think it accomplishes 
what we think should be accomplished. 

Senator Nerty. Would not the procedure outlined in the bill amount 
to a complete delegation of legislative functions to an administrative 
or a quasi-administrative body ? 

Mr. Herzoc. You are speaking now of S. 1264? 

Senator Nrrty. That is correct. 

Mr. Herzoe. I do not think it is any more delegation, Senator Neely, 
than is customary in these situations. 

All Congress says is that this is a matter of such great detail we 
would like to have two administration bodies work it out. It leaves 
the final authority in the Federal Government. 

Senator Nreety. Do you think it should be left to any board to 
determine what is interstate commerce in view of the difficulty the 
Supreme Court has had in answering this important question ? 

Mr. Herzoc. We have not particular desire for that power and au- 
thority. It just means more worry and responsibility for us. We 
think it is a more practical way to handle it. We think it is hard 
to draw the line by legislation. 

This happens to be on the subject of jurisdiction. There are risks 
in it, of course, but there are risks in everything in this field. I think 
the advantages outweigh the risks. 

We must emphasize that the Board’s suggestion, now embodied as 
part of S. 1264, to remove the present disability of the State boards 
to operate in certain limited areas, is a very different thing from what 
S. 1161 proposed to do. We urge only that the State boards be per- 
mitted, by cession from the National Board, to enter the area of dis- 
putes in essentially local industries, in which they may not, and the 
Federal Government does not, act at the present time. It is that 
no-man’s land which we believe should be opened up to the States, 
with some license to the NLRB to cede even more. 

It would set up a dual system of regulation—Federal and State— 
over all strikes and picketing, without regard to the interstate char- 
acter of the business affected. 
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It would permit each one of the 48 States to reach into the disputes 

f the largest interstate enterprises within its boundaries in the same 
way that it could deal with controversies in purely local businesses. 

\t the same time, the Federal Government would be required to 
rim its own national law and policy, so as not to nullify the new 
State authority. 

Loosening of the statutory chains which now tie the hands of both 
National and State boards to permit regulation where none may exist, 

ntirely different from granting a license to the States to regulate, 
nd perhaps to be supreme, in those very areas which Congress has 
far found to be within the Federal sphere. 

r here are, of course, aspects of labor controversies which the States 
have traditionally been free to control. Although earlier witnesses 

ive apparently sought to convey a contrary impression, the Labor- 
Management Relations Act of 1947 has not cut into that freedom. 

We speak of the inherent police power of each sovereign State to 
deal with acts of violence or other threats to the peace. 

The Supreme Court has emphasized this ae and recognized 
ts continuing validity since the present Federal act, with its section 
S (b) (1) (A), went into effect. Approving certain action of the 
State of Wisconsin and rejecting the contention that the Federal stat- 

te superseded State authority, the Supreme Court said, in 1949: 

While the Federal Board is empowered to forbid a strike, when and because 
ts purpose is one that the Federal act made illegal, it has been given no power 
to forbid one because its method is illegal—even if the illegality were to consist 
of actual or threatened violence to persons or destruction of property. Policing 
of such conduct is left wholly to the States. 

[ think I will skip the rest, since it goes in the record and it is simply 
a documentation of our position. 

Also, because the committee’s time is so short and I realize you are 
giving us a great deal more time than you are giving most witnesses, 
[ will not burden you even with the reading of section 2 beginning on 
page 17. That is the section which comments on S. 659, and expresses 
disagreement with the proposal in that section which would be to set 

up an entirely separate tribunal or agency known as the Adminis- 
trator, entirely separate from the Board. 

We think that anything of that sort, which would create two agencies 
to administer a single policy y of the United States would be frought 
with danger and frought with added expense for the Board and for the 
Government of the United States. 

I believe the General Counsel in his statement comments very fully 
on that bill, so I will do no more than submit what we have to say for 
the record. 

The next section beginning on page 20 relates to the non-Communist 
affidavit provisions of section 9 (h). Our testimony before the House 
Labor Committee 2 months ago made some recommendations along 
that line. 

A couple of weeks later Senator Goldwater put in his bill, S. 1254, 
which seems to us a move in the right direction, although we have some 
qualifications, as suggested in footnote 27. 

I do not know whether the committee wants me to read these three 
pages concerning the non-Communist affidavits. 

Mr. Chairman, what is your pleasure on it? 
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The Cuarrman. I do not think it is necessary to read that. We 
have had a lot of testimony and, of course, we are weighing the idea 
of strengthening the present non-Communist affidavit and possibly 
having management as well sign the affidavit. Also the approach of 
Senator Goldwater is being considered. 

So if we have your thoughts in your statement, I think that will be 
sufficient for the committee. 

Mr. Herzoc. The basic position which we took, which we took a 
couple of months ago, is that although section 9 (h) performed a 
aad function the first couple of years, it has outlived its major 
usefulness. We think that the question of Communist associations 
with labor unions can be better handled by another tribunal, the Sub- 
versive Activities Board perhaps, with the National Labor Relations 
Board to accept its judgment and to disqualify any labor organization 
which is found guilty by the Subversive Activities Board, or some 
other tribunal, from using this board’s facilities. 

Senator Neery. Mr. Herzog, except for the fact that the affidavit 
may have formed the basis for a prosecution for perjury or false 
swearing, do you not think it has done more harm than good in the 
field of labor relations? 

Mr. Herzoc. In the field of labor relations, which I think you are 
asking about, rather than the field of control of Communists in labor 
unions, it has been something of a nuisance to legitimate labor 
organizations. 

It has also, and I say this without wanting to carp about it, been 
a nuisance to the Board. It has been a very diflicult thing to 
adininister. 

We are not complaining about it, because if it is the policy of 
Congress that it be administered, and the thing is effective in weak- 
ening Communists in labor unions, we will take on that burden. 

We think, however, that whatever use it may have had during the 
first 2 years, and I think it did help to smoke out some Communists 
in the unions the first year or two, that period is pretty well over. 
Those fellows are pretty smart; they are pretty foxy, and they have 
learned how to get around it. 

Senator Neery. I want to make it perfectly clear that I am a hun- 
dred percent for its objectives, but I z not believe it ought to be part 
of a labor-relations act. 

Mr. Herzog. That is essentially our position, as indicated in this 
statement, although I do believe that section 9 (h) was helpful in 
the first couple of years to accomplish some of the things that Congress 
wanted to have done. 

The Cuarrman. Of course, the danger, Mr. Herzog, is that it might 
take too long for the loyalty board to operate. Some of the harm 
might be done while you are waiting. I think the feeling was, in 
suggesting this in the previous act, that quick action would be taken 
if a fellow was not willing to take the oath. 

We know how it is violated. A person resigns one day, takes the 
oath the next day, and goes back to the Communist Party the third 
day. 

i am in agreement with Senator Neely that if we can find the 
machinery to do it on the outside and not in the Labor Relations Act, 
we should do so. 
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Mr. Herzoc. So do our minds on that. We think section 9 (h) 
was a great deal better than the provision that was in the original 
bill before it went to conference in 1947, which would have required 
the National Labor Relations Board to decide the Communist issue 
in every case. It would have been absolutely hopeless. 

It would have tied us up forever; it would have delayed our cases 
an incredible amount of time and given everybody a chance to stall. 
Besides, we do not pretend to be experts in that field, which requires 
expertise. ; ; 

The ensuing suggestions arise out of the Board’s desire to have 
some parts of the statute clarified, so that we may follow the con- 
gressional intent with greater certainty. We have to decide cases with 
the tools that lie at hand ; in some instances we would welcome sharper 
ones. 

Prior witnesses have already pressed the committee to project clari- 
fications of the statute in one direction or in another. 

As your administrators, we must deny ourselves the luxury of pref- 
erence. We ask, rather, for clarification of a number of ambiguities 
in the present law, so that the Board members may be surer that they 
are carrying out the true intent of Congress. We are here to ask what 
congressional policy is, not to propose what it should be. We would 
not legislate any more than you would have us do so. 

We do not purport to cover all of the areas of uncertainty. By 
and large, the principal problems that have been troubling us are those 
which have likewise troubled others. Of course, there are different 
problems, unmentioned here for lack of time, which have stimulated 
members of both Houses to offer legislation, and still additional ones, 
which once gave the Board serious concern, that have worked them- 
selves out with the passage of time or have been resolved with sufficient 
clarity by intervening decisions of the courts. 

I want to stress the next paragraph because I think it shows what 
has been going on ever since the Board has had to take over the re- 
sponsibility of administering the Wagner Act and the Taft-Hartley 
Act. 
Among the uncertain areas are several where employers or unions, 
perhaps dissatisfied with the Board’s construction of the statute in 
cases they have lost, have attributed the Board’s decisions to prior 
predilection and have urged that the statute must therefore be amended 
to give us clearer guidance. 

While denying the premise, we gladly join in the conclusion. The 
Board will welcome having more guidance, for there certainly is no 
advantage to 5 men in struggling with the interpretation of a new 
and complicated statute, calling 2,500 decisions a year as we see them, 
only to have witnesses tell this committee that a mere handful of 
oft-cited decisions, which could easily have gone either way, establish 
that the Board and its staff lack objectivity. 

That we have made mistakes, I do not doubt; that we should be 
criticized for them, I do not question. 

[ only ask, in behalf of my colleagues, that in weighing the criticism 
this committee consider in each instance whether the critics are them- 
selves althogther disinterested, and then appraise the Board’s record 
as a whole on the basis of what its members have done in deciding over 


10,000 cases since 1947. 
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The next section I will not read to you. It is a section which gives 
a beautiful example of a close area, in which the Board had to make 
a decision as to what Congress meant when it amended the law in 
1951 to eliminate the union shop elections. 

The Board split 3 to 2 in the decisions. The union pretty sharply 
criticized the majority view. 

I think all five of us will agree, even though we disagreed with one 
another, that the question was a close one. We need some help on that. 
It is a fine example of where the Board, because Congress’ policy was 
rather uncertain in the statute, needs some help from all of you. 

The next section of our statement, beginning at mimeographed page 
26 relates to jurisdictional disputes. 

The Cuatmrman. Mr. Herzog, I am asking Mr. Ives to preside, be- 
cause I have to be on the floor to open up the session today. I expect 
to be back before you finish your testimony. 

Mr. Herzoc. Thank you very much, Senator Smith. 

The next section on jurisdictional disputes can also be skipped here. 
I hope the committee members can find time to read it, as call as have 
it appear in the record. 

Senator Nee.y. Since the Supreme Court of the United States has 
often been divided 4 to 5 on the vital question of what the Congress 
meant, the Board should not be subject to criticism because of its 
inability to be unanimous in some of its decisions. 

Mr. Herzoe. I think the lack of unanimity is a healthy thing. That 
also is a good way of showing how close some of these questions can be. 

When people who do not like Board decisions criticize them, that is 
their right as Americans who are not satisfied with what a tribunal 
does. I think, however, that the fact that most of these decisions that 
have been criticized are on very close questions, and so frequently have 
been divided decisions, tends to show we are dealing with borderline 
material, 

If we make mistakes on borderline material, we should be the first 
to admit it. 

We just hope that in appraising what some of our critics say, 
whether on the employer’s side or the union side, the committee or 
Congress will realize it is indeed borderline material with which we 
are dealing. 

The next section, beginning on page 28, alludes to the obligation to 
bargain as set forth in section 8 (a). I think perhaps I will read that, 

Section 8 (d), which defines the obligation to bargain, contains sev- 
eral provisions whose intent remains far from clear. The Board has 
done its best to construe them, but here again clearer indications from 
the Congress would be most helpful. 

We call attention to two, both of which have been mentioned by 
rior witnesses. The section provides in part that the obligation to 
parent 

* * * shall not be construed as requiring either party to discuss or agree to 
any modification of the terms and conditions contained in a contract for a fixed 
period, if such modification is to become effective before such terms and condi- 
tions can be reopened under the provisions of the contract. 

The Board has held that, unless the other party has waived the 
matter, this provision does not relieve a party to a contract of the obli- 
gation to negotiate in midterm on some bargainable matter which was 
not, to use the statutory words, “contained in” the earlier agreement. 
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Of course, if the subject matter was covered in the contract itself, or 
ts revival was waived, section 8 (d) makes clear that there is no obli- 
gation upon either party to negotiate to modify it before expiration. 

But suppose that the issue, while neither mentioned nor waived in 
the written agreement, was consciously explored by both parties before 
its execution? May one of the parties insist upon reviving the topic 
during the life of the contract? Or does the proposal’s very omission 
from the original agreement, following discussion, make that omission 
a part of the contemporaneous bargain made by the parties, although 
it was not literally contained in the contract ? 

To ask these questions is easier than to to answer them we pire as 
is shown by the fact that in the leading case the five board members, 
exercising a privilege afforded quasijudges as well as judges, reached 
three different conclusions as to the meaning of the law. 

I succeeded in persuading none of my colleagues to join in my own 
intermediate construction of this part of the statute. Their differing 
views certainly were reasonable ones. The issue is and will continue 
to be important in the day-to-day relations between unions and em- 
ployers, so congressional policy might as well be clarified one way or 
the other. 

Senator Ives’ S. 1310 is aimed at this problem. It eliminates am- 
biguity by offering a solution with which we have no quarrel, although 
others may. 

The next two paragraphs relate to another set of issues arising under 
section 8 (d). They cover another issue where the Board is divided 
as to the meaning of the 60-day clause when a strike is caused by the 
employer’s unfair labor practices. 

The Board split 3 to 2 on that; again I think that the majority 
opinion, with which I disagreed, is altogether a reasonable one. I 
give it as a laboratory example of what we are up against. 

We talk next about plant guards. Some witnesses have testified on 
that. I simply call attention to that paragraph in our statement. 

The rest of the statement I had better read. 

(e) Although earlier uncertainties have been largely cleared away 
by the Board and by the courts, we call attention to some close ques- 
tions of interpretation which the Board had to decide in secondary 
boycott cases. None was easy for men who concededly are fallible, and 
few were decided by a unanimous Board. 

Yet several witnesses before this committee have suggested not only 
that the Board was fallible, but that its reasoning was, at best, 
fallacious. 

We sometimes wonder how these critics would have decided those 
cases had they sat where we sit, without enjoying their present 
advantage of finding the right answer so easy because it coincides 
with their particular interest. When one has no ax to grind, as we 
have none, the answers come harder. 

A few examples of difficult threshold problems should suffice. How 
literally did Congress intend the Board to follow the provisions of 
section 8 (c), which declares that the expression or dissemination of 
any views should not constitute or be evidence of any unfair labor 
practice, when it came to enforcing section 8 (b) (4) (A) against 
those secondary boycotts which were induced solely by unions’ peaceful 
picketing ¢ 
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The unions contended that section 8 (c) must be read to render 



















































such conduct entirely lawful. : 
We sought to apply the rule of reason, holding that Congress could oe 
not have meant to have prohibited such boycotts and yet have tied hi 
the Board’s hands by denying us the means to prevent unions from ¢ 
making them effective. . 
We therefore found violations in 1949, though some critics say, ; 
gentlemen, that we changed our policy after 1948, despite the “free ic 
speech” provision of the act, and have been subjected to criticism by a 
many labor organizations ever since. a 
It is interesting to note that none of those employer witnesses who " 
assert that we have not applied the free-speech section with sufficient ‘ 
vigor in other situations, has protested its nonapplication in these b 
particular decisions. Nor have those who contend that the Board h 
has dealt too gently with certain other boycotts been generous enough 
to call attention to these decisions, or to point out how these particular { 
cases, which went their way, could almost as reasonably have gone 
the other way. 
Turning to a converse problem, how literally was the Board sup- | 
1 


posed to apply section 8 (b) (4) (A) against those pressures that 
were essentially primary, and not secondary, in character, where the 
act’s words and its legislative history made the provisions susceptible 
of two quite different meanings. 

Here we held, reading the legislative history and balancing the 
conflicting policies involved, that Congress must have intended only 
to have the board prevent those practices which were aimed directly ‘id 
at secondary employers. Picketing at the primary sites of a dispute 
has been held lawful, and not within the prohibitions of section 
8 (b) (4) (A). 

The Board's assumption has been, reading the concerted activities 
protective provision of section 7, that Congress could not have in- 
tended to preclude traditional concerted action by a union at the place 
of business of the employer with which it had a dispute, merely be- 
cause a secondary employer’s employees might thereby be induced 
to stay away. 

A few employer witnesses suggest that this has weakened the 
statute, even implying that we have ignored a clear mandate rather 
than just made what we consider the more reasonable interpretation 
of uncertain language. 

Those witnesses have failed, however, even to mention how careful 
the Board has been to identify and condemn the secondary aspects 
of certain special types of traditional boycotts which the unions, and 
at least one appellate court, would have had us view as primary and 
therefore lawful. 

That Board action under section 8 (b) (4) (A) continues to be 
an effective weapon against true secondary boycotts is suggested by 
the fact that during the year preceding July 1, 1952, complaints 
arising under this section were upheld, in whole or in part, in 75 
percent of the cases decided, as against 55 percent in the entire period 
between 1948 and 1952. 

That employers, like some labor unions, are not altogether satisfied 
with our action in this field is understandable, and it certainly is 
nothing new in this Board’s experience. Someone has to lose every 
case before every tribunal. 
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In no appealed secondary boycott case—with 1 intermediate excep- 
tion—and now I have found 2 intermediate exceptions in the record, 
ithough I cite only 1, so that should read 2 intermediate exceptions— 
\s any court yet overturned the Board’s substantive interpretation 
of the act." 

Although the law on these controversial issues therefore seems to 
is to have become firmly established, so that we no longer see any 
urgent need for legislative assistance, it is apparent that some critics 
of Board decisions will continue to urge upon you that revisions are 
still necessary. 

If the Congress desires to amend the law, either because it disagrees 
with existing construction of the language which it wrote in 1947, or 
because it desires to expand or contract the regulation of secondary 
boycotts, we will gladly abide the event. 

(f) Several witnesses have commented upon certain decisions of 
the Board involving section 8 (c) of the act, commonly known as the 
free speech proviso. Because this is a most important section, and 
involves one of the few areas where Board decisions have been seri- 
ously questioned before this committee, we assume that you expect 
us to comment upon it. 

The constitutional guaranty of free speech, embodied in section 
8 (c) does not, of course, itself prevent the Board from merely setting 
aside one election and running a second because of an employer’s pre- 
election utterances. 

However, a question arose in 1948 as to whether section 8 (c), which 
the amended statute had only made applicable to unfair labor practice 
cases, should be extended, by Board decision, to those representation 
cases Where interference with an election was alleged. The Board was 
called upon to decide anew whether the principles of decision in 
unfair labor practice cases must invariably control its evaluation of 
the fairness of elections. We held that they need not. 

The Board majority said, in the General Shoe case—I point out in 
fairness that there was a dissent: 

“When we are asked to invalidate elections held under our auspices, our 
only consideration derives from the act which calls for freedom of choice by 
employees as to a collective-bargaining representative.” Conduct that creates 
an atmosphere which renders improbable a free choice will sometimes warrant 
invalidating an election, even though that conduct may not constitute an unfair 
labor practice. An election can serve its true purpose only if the surrounding 
conditions enable employees to register a free and untrammeled choice for or 
against a bargaining representative. * * * 

We do not subscribe to the view * * * that the criteria applied by the Board 
in a representation proceeding to determine whether certain alleged misconduct 
interfered with an election need necessarily be identical to those employed in 
testing whether an unfair labor practice was committed, although the result 
will ordinarily be the same. In election proceedings, it is the Board’s function to 
provide a laboratory in which an experiment may be conducted, under conditions 
as nearly ideal as possible, to determine the uninhibited desires of the employees. 
It is our duty to establish those conditions; it is also our duty to determine 
whether they have been fulfilled. When, in the rare extreme case, the standard 


drops too low, because of our fault, or that of others, the requisite laboratory 
conditions are not present and the experiment must be conducted over again. 


“In Denver Building Trades Council v. NLRB (186 F. 2a 326 (Cc. A. D. C.), the court 
disagreed with the Board’s holding that certain boycotts in the construction industry were 
secondary and unlawful. On the Board’s petition for certiorari, 341 U. S. 675, the Supreme 
Court endorsed the Board’s view and reversed the lower court. A recent witness for’ the 
building and construction union has criticized this Board decision as too strict 
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In appraising the development of the General Shoe rule, which has 
been sparingly applied in practice, the committee should realize that 
the Board was reading the law literally, not departing from it. 

That is because section 8 (c) does not apply to representation cases, 
as it is written in the statute, though some people say the spirit of 
it did. 

Let me point out that we did not depart from the law. Nor were 
we, as some critics have suggested, inventing something new in 1948, 
in order to dilute the effect of section 8 (c), the free-speech proviso. 

Many years before that, the Board had recognized that the test for 
determining whether an election had been fair was not always the 
same as that which applied in determining whether someone had 
violated the law. 

Otherwise, of course, and this is the best proof of the pudding, the 
Board could never have set aside elections because of union misconduct 
during the Wagner Act era, for at that time the law provided for no 
union unfair labor practices. 

But if the Congress now believes that the distinction between the 
two types of cases should be eliminated it has only to say so, by 
inserting language in the law which it omitted in 1947 and which 
your administrators have not inserted themselves. 

Our guess is that this would have a number of consequences. One 
would probably be to encourage an increase in attempts, by speeches 
and by declarations which fall just short of threats or coercion, to 
influence the results of Board elections. This might well operate to 
discourage the selection of collective-bargaining representatives in 
some areas. It is for Congress, not this Board, to say whether extend- 
ing section 8 (c) to election cases is desirable under these probable 
circumstances. 

We turn next to the Board’s decisions on the right of a labor union 
to have an equal opportunity with employers to address assembled 
employees on company time and premises before an election. This 
is usually called the Bonwit-Teller doctrine. 

The Bonwit rule, as enunciated in the leading case, adopted the dis- 
tinction made by the Court of Appeals for the Second Circuit when 
it enforced the Board’s Clark Brothers decision in 1947. 

The court had observed there that it would hesitate—this was a 
comment upon the Board’s old Wagner Act “captive audience” rule— 
to preclude an employer from addressing his employees on company 
time and pay— 
provided a similar opportunity to address them were accorded representatives of 
the union. 

The Bonwit case and others which followed involved situations 
where that similar opportunity was not accorded. 

To listen to some witnesses testify, however, one might easily get 
the impression that the Board went out of its way to devise some new 
method to set elections aside on the basis of employer speeches on 
their own time or property. 

In fact, we went no further in the original Bonwit case than to adopt 
the “equality of opportunity” formula inherent in the second circuit’s 
earlier opinion. 

If Congress does not like that formula, it need only change it. 
Meanwhile, the committee should at least remember that the same 
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irt did recently approve our application of that formula to the facts 
of that case, and that the Supreme Court has denied review. (Point- 

ng out, to be sure, that there was a no-solicitation rule in effect at 
hat store. (197 F 2d 640).) 

Although I happen to believe, as evidenced by a number of dissent- 
ng opinions, that my colleagues have gone somewhat too far in ex- 
tending the Bonwit doctrine, 1 urge th: at: you recognize its formulation 
and extension for what it is; the result of a conscientious appraisal 

y the Board of the meaning of the statute in the light of its history 
and of the existing facts of industrial life. 

The Board does not pretend to omniscience; the courts can reverse 
and the Congress can always overturn our construction of the law. 
But until that happens, the members of the Board must continue to 

ad the law as we honestly believe it to be written. We ask only 
that the committee recognize that that is exactly what has been done, 
ind then give us further guidance if it will. 

The Board members are not here to contend for or against any par- 
ticular labor policy. We are here only to report on what the Board 
has done, and to offer technical assistance, bit by bit, as the Congress 
may request it when drawing up a new charter. 

For any such charter must rest in part upon the experience of the 
past 20 years; it must recognize, but not surrended to, the tensions of 
our times; its aim must be to further industrial peace without de- 
stroying freedom. 

In the face of a foreign enemy as rathiless as he is robust, American 
induis y and American : labor can no longer afford the luxury of trial 
by battle. The trend, fortunately, is the other w ay. As the health- 
ful habit of collective bargaining has taken increasing hold, we may 
still have our days of thunder, but the days of blood are all but gone 
from the industrial scene. That is no little gain. 

For a generation now, management and labor have been discover- 
ing that it is better to sit down and reason together. That the lesson 
has not yet been fully learned surely provides no reason for Govern- 
ment, by doing either too little or too much, to select this moment to 
cease its effort to drive that lesson home. 

The lesson is part of ancient wisdom; that only self-restraint can 
generate restraint in others. It is one that must, above all, govern 
government itself, or those of us who hold a public trust cannot right- 
fully urge it upon our fellow countrymen. America must continue 
to move upward along the middle way, undeterred by those who 
would push us toward “the precipice on the right or that on the left. 

We have taken great strides, and most of them forward, during the 
last quarter century. This is no time to stop, just as it is no time 
to look back or to press forward too fast. Gradual change, experiment 
by trial and error, unlimited patience; with these and only with these 

can we realize our best hopes for industrial peace. The unremitting 
search must be, not for panaceas which cannot be found because they 
do not exist, but for solutions, dispassionately discovered, which are 
better than any that we know today. If we seek improvement, and 
not perfection, we are sure to find the way. 

Senator Ives. Mr. Herzog, I want to congratuate you upon this 
excellent presentation you have just made, It is comprehensive and 
it is helpful. 
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At the same time I do that, I want to congratulate you personally 
on the splendid job you have been doing as Chairman of the National 
Labor Helations Board. I do not think the country realizes the mag- 
nificent work you have been doing in bringing about a better condi- 
tion in the relationship between labor and management. 

I only hope that some time the true facts will be known so that you 
can be recognized for the great and valuable public servant which you 
you are. 

Are there any questions? 

Mr. Herzoc. Thank you very much, Senator Ives. 

I think that when the true facts are known the public will realize 
how much of whatever I have been able to do has been done because 
of the presence of my colleagues on the Board and the fine work that 
the staff has done. 

Senator Ives. You are always very generous. 

Senator Nrety. Mr. Chairman, may I wholeheartedly associate 
myself with the tribute which you have just paid to Mr. Herzog, and 
also extend it to the other members of the Board who have opposed 
what I considered the tyrannical actions of Mr. Robert Denham. 

Senator Kennepy. I certainly join with Senator Neely and Senator 
Ives in congratulating you upon the testimony and also upon the 
work that the Board has done. 

The fact that it has been criticized from both sides is evidence of 
the fact that it has attempted to be on the whole extremely impartial. 

You have gone into some detail about speeding up the procedures. 
We have had some suggestions about prehearing elections and meth- 
ods of determining majority other than in an election and hearing 
officer’s recommendations and representation cases and assistance to 
trial examiners and central review section of the NLRB and NLRB 
decisions after waiver of hearing and stipulation of facts. 

Do you feel that these procedures would assist the Board in speeding 
up its work? 

Mr. Herzog. I think some of them would, Senator Kennedy. Most 
of those are contained in the bill introduced by Senator Humphrey 
a couple of months ago, whose number has slipped my mind. I think 
most of those suggestions would be helpful. 

I would want to appraise them one by one. For example, I am not 
in favor of that proposal which would permit the revival of consent 
cross-checks, so that the determination of representation could be 
done except by election by secret ballot. I think the secret ballot 
election is the best possible method, although if the unit is small it is 
expensive and disproportionately expensive for the Government to 
run one for a half dozen people. 

But those units are rather rare, and I think an election is better 
than the card comparisons which the Board did attempt in the old 
days. The Board has not attempted them except on a consent basis 
since the early 1940’s. Since 1947 we have not done it even on consent. 

Some of the other suggestions would be helpful. 

If you wanted to mention them one by one again, I could refer 
to them. 

Senator Kennepy. We have heard so many comments about the 
slowness of the procedures, particularly in some of the textile cases. 

Aside from increasing the number of members of the Board, I was 
wondering what else we could do so that we would not continue to 
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. | i ve year after year people coming in and saying they did not 
i ' ° o . . 
al i ive a final decision until 4 years after their union was destroyed. 


Mr. Herzog. Some of those protests were very well founded. I 


‘ nk we were slow for a while, and I do not think we will be perfect 
now on. 
fn , You must recognize that most of those protests in the southern tex- 
i. S tile cases arose in the era when the Board was understaffed, when 
was getting used to the procedures under the new act, and so it was 
not oper: iting too effic iently. 
Sometimes in unfair-labor- -practice cases, sometimes election cases, 
7 employers found techniques to delay the resolution of those cases, 
‘ iniques W hich they were entitled to under the law, which I do not 
' ticize them for using, although I can see why the unions do. 


The average time for an election case that has to go to a decision 
today, and only 20 percent of them do, is between 35 and 40 days 
before the Board members, after the record is complete and comes in 
tron the field. 

About half of that time is actually lost awaiting receipt of the 
briefs and the receipt of the record from the regional office. 

The delays in unfair labor practice cases, on which I concentrated 
in the formal statement, are the ones that have given both the Con- 
cress and our customers the greatest pause, 

I think that in election cases we are in pretty good shape. The 
general counsel has done a magnificent job—he will tell you a little 
about it this afternoon—in expediting the election cases in the field. 

I think some of those suggestions will be helpful. There is a divi- 
sion of opinion on prehearing elections. We conducted those particu- 
larly in 1946. 

About 6 percent of the representation cases during the last fiscal 
year under the Wagner Act were handled by prehearing elections, 
which is another way of saying postelection hearings. 

About a quarter of the elections which were conducted before hear- 
ing in the absence of consent required hearings later. There was some 
saving of time. 

On the other hand, there was some objection to it. 

Senator Kennepy. You feel that most of the provisions of Senator 
Humphrey’s bill would be helpful ? 

I would not want you to try to endorse it unless you were willing 
to do SO. 

: Mr. Herzoc. A great many of them would. Without having them 
in front he: me, I do not think I would want to use a word like “most,’ 
because I do not know whether I would agree with 60 percent of them 
wr 40 percent of them. 

[I think the spirit in which they are offered is perfect. I think the 

j need for improvement is great. I think the recommendations for de- 

centralization of the decision-making function is a good one. 

i When one gets down to some of the details, if there were time I 
would want to question them here and there. 

Senator Ives. You look upon this entirely as a field of trial and 
error? 

Mr. Herzog. Yes, sir. I would emphasize the trials, just as some 
of the other witnesses have emphasized some of the errors. 

Senator Ives. As you know, I am in full sympathy with you. 
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Mr. Herzog. I appreciate that. After all, this field is only 20 years 
old, which is only one generation, as far as Federal control of labor 
relations isconcerned. Weare all expecting too much. 

The employer is expecting too much of labor; labor is expecting too 
much of the employer ; and both of them are expecting too much of the 
Government. 

I think it is all growing pains. The main point is that we should 
grow up, and not down. 

Senator Kennepy. One of Senator Humphrey’s recommendations 
is that a court of labor appeals be established which shall consist of 3 
or 4 judges to be designated by the Chief Justice of the United States, 
Do you have Senator Humphrey’s bill ? 

Mr. Herzoa. I have it somewhere here; yes, sir. 

Senator Kennepy. It is S. 1146. 

Mr. Herzoe. I know the provision, Senator Kennedy. 

Senator Krennepy. Do you have any opinion that you would care 
to express on that? 

Mr. Herzoe. I would want to know a little more about how effec- 
tively that emergency court would operate before I would endorse that 
provision. 

As I remember, after a quick glance at the general counsel’s testi- 
mony last night after it was finished, he comments on that at some 
length toward the end of his statement which you will get this 
afternoon. 

Perhaps you would rather have his judgment on it than mine, 
because the enforcement of board decisions has been delegated by the 
Board to the General Counsel. He has had more experience with the 
handling of these things in the courts of appeal. 

I am not trying to avoid your question; I just do not think I can 
give you an informed judgment on it. 

Senator Ives. Now that the question has been raised, I would like 
to ask a question in that connection myself. 

Is there not always danger when you have a supreme and final 
and ultimate tribunal, of having all the other agencies, including 
mediation, bypassed in order to get there as soon as possible in order 
to have a decision ¢ 

That happened in connection with the War Labor Board, I remem- 
ber. It was one of the troublesome things. 

What we are really after in all this business is the use of mediation 
more than anything else. 

Mr. Herzoa. I think the more people can agree the less the Govern- 
ment hastodecide. That isthe trend that hastobeencouraged. That 
is one reason why I am troubled by those bills endorsed by certain 
other witnesses which I think will encourage litigation. 

That is one of the reason I do not like the administrator bill. 

Senator Ives. I have introduced, Mr. Herzog, a slight amendment 
to the preamble which I would like to have your opinion on, something 
we failed to include when we drafted this legislation in 1947. It is 
the very thing that should have been the heart of it, in my judgment. 
It reads as follows, simply one sentence to add to the initial preamble 
of the act itself. I quote: 


To this end it is most desirable that legal compulsion be regarded as a last 
resort and that the exercise of the so-called voluntary processes, including 
conference, conciliation, persuasion, and mediation, be encouraged to the utmost. 
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ars Mr. Herzoc. Senator, if you are not afraid that my endorsement 
bor } would kill your bill, I certainly would like to endorse it. 

Senator Ives. I would like everybody to endorse that because that 
too - the heart and soul of labor relations. If that was recognized by 


verybody in this country we would not have much trouble. 
Mr. Herzoe. I agree with you. 


the 


ld Senator Ives. Thank you. 
Mr. Herzog. Thank you very much indeed. 
ns Senator Ives. We will recess until 2 o’clock this afternoon. 
3 I Mr. Herzog. I appreciate, as always, the treatment that the Board 
a8, receives at the hands of this committee. 


Senator Ives. Thank you. We will recess until 2 o’clock this 
afternoon. 
(The prepared statement of Mr. Herzog follows :) 


STATEMENT OF THE NATIONAL Lasor RELATIONS Boarp, By Paut M. HeErzoe, 


7 CHAIRMAN 
The members of the National Labor Relations Board come before this com- 
t mittee gladly, as we have come here in the past, to contribute whtaever we can 


to the congressional objective of improving the labor legislation on the statute 
pooks. We realize that your task is a heavy one. We recognize that clarifica- 
, : tions, changes, and improvements are in order, as they were in 1947 and 1949. 
, We stand ready, now as then, to offer technical suggestions on the basis of the 
Board’s actual experience in administering the existing statute. We are pre- 
pared, also, to answer questions that may have arisen in the minds of some 
committee members by reason of the testimony of earlier witnesses. 
As in the past, we are here only as your administrators, not as the advocates 
or the defenders or the architects of any particular labor policy. If the Board 
hesitates to express value judgments on most legislative proposals that are before 
the Congress, ic is because, as quasi-judicial officers, our role is and must be a 
different one. We are here to proffer help where we can, and to ask it where 
we must. We appear here, as we have appeared here twice before, in the ca- 
pacity of Congress’ trustees for the administration of the Labor Management 
Relations Act, ready to give a periodic accounting of the Board’s trusteeship. 
We testify today, as we have endeavored to do our work throughout the years, 
in what the President has called the overpowering light of national interest. 
Because we appear as public officials, we are conscious of a special obligation to 
try to think and to speak only in those terms. Of course, in doing this we do not 
presume to define or to identify the national interest, for we realize all too 
well that no 2 economic groups, no 2 legislators, no 2 public officials, probably 
i not even any 2 citizens, are likely to envisage it in exactly the same way. But we 
: suggest that the interests of the American people can best be served, not by a 
{ mere compromise of conflicting counterpressures, but by that continuing search 
for facts and then more facts to which this committee has always been dedi- 
3 cated. What everyone here is looking for, I assume, is a broadening of the areas 

of agreement, so that diversity, which is America’s strength, does not gravitate 
i into disunity. If ultimate fusion is our goal, we must remember that in the realm 

of policy, as in the physical world, fusion cannot result from the impact of solid 
3 opposites. It must begin with the patient process of melting down, with pre- 
judgment liquified in the fiery crucible of truth. 

The members of the National Labor Relations Board are here, not to say what 
is good or what is bad, but to suggest, on the basis of experience, what may be 
practical and what may not. Unlike many of the witnesses who have preceded 
us, we are not prepared to deal in absolutes. We have lived too close to most 
of these problems for too many years not to realize that there are few easy ques- 
tions and still fewer easy answers. No court and no administrative board could 
; pass upon 2,500 labor controversies a year and not know that there is some truth 
in almost every contention and total wisdom in almost none. So if we appear 
sceptical about some of the proposals that others have so confidently advanced, 
you may be sure that we reserve no fewer doubts for our own. “Certitude,” as 
Holmes said, “is not the test of certainty.” 

For a generation, often for excellent reasons demanded by the changing circum- 
stances of the times, the trend has been for the Federal Government to increase 
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its activity in encouraging or in regulating the collective-bargaining process, 
Today most thoughtful people seem to agree that that trend should be reversed, 
But unanimity disappears fast enough, once the more difficult question arises as 
to just at what point the reversal should begin. That is revealed by the testimony 
of many who have appeared before this committee. The same witness may 
ask for more Government intervention on one subject and less on another. He 
may ask in one breath for stricter Federal injunctions or stricter regulation of 
union security, and in the next for surrender to the States of control over other 
types of union conduct. The witness who follows may take the opposite tack, 
asking that the Federal Government relinquish the injunctive power or contro] 
over coercion by unions, but increase its role in protecting employees from em- 
ployer interference. Congress must weigh these conflicting contentions, separat- 
ing the wheat of wisdom from the chaff of self-interest, before deciding how 
the Nation’s needs can best be served in 1953. 

We reiterate the hope that Congress will find no reason to enlarge this Board’s 
role, because the freedom of American employers and labor organizations, dealing 
from approximately equal strength, to make their own collective bargains with 
a minimum of Federal and State intervention still seems to us the best road to 
industrial stability. That this road has its pitfalls is no reason not to take it. 
That it cannot yet be followed all the way, because certain conduct of employers 
and of unions impinges so deeply upon others’ freedom that some community 
control remains necessary, is also no reason not to take that road as far as we 
safely can. 

Of course, responsibility for the choice of road is not that of Congress alone. 
The employers and the labor organizations of the Nation will, by their conduct 
far more than by their testimony, help to determine that choice. I suggested 5 
years ago, and suggest aghin today, that: 

“Neither labor nor Management can expect the representatives of the people 
to stand idly by unless they are prepared to fulfill their own obligations. Each 
must enter negotiations with the assumption that ideas that seem abhorrent 
at the beginning of the bargaining process may prove acceptable at the end. 
Men who ask other men to display elasticity of mind must be ready to manifest 
it themselves. Inflexibility breeds inflexibility; extreme positions engender 
opposite extremes in others. If labor and management desire to bargain freely 
without the constant tutelage of Government, both must shun the advice of 
extremists within their own ranks, 

“This is not only desirable but essential, if we are to avoid imposing an 
unbearable strain upon governmental processes, whether at the National Labor 
Relations Board or elsewhere. The more a government has to do, the less likely 
it is to do it well. The more Government does, the less room will be left for 
industry and labor to solve their own problems. But unless they move toward 
wise solutions themselves while time still remains, they will find their fellow 
citizens, who, like nature, abhor a vacuum, calling upon Government to fill the 
void.” ? 

Because we have appeared before several committees of the Senate and the 
House since the Board was charged with the administration of the Labor 
Management Relations Act of 1947,° it seems unnecessary to burden you with 
too detailed a report of our stewardship during the past 544 years. Presumably, 
however, this committee desires some factual description of the work that the 
Board has been doing. Here we offer quantitative information only, believing 
that it is not for us to make qualitative judgments about the Board’s work. 
Many others certainly appear ready to contribute those. 


1 Address of the Chairman of the NLRB at the Town Hall, Los Angeles, April 19, 1948. 

? See the Board's testimony, through its Chairman, before the following committees : 

(1) Joint Committee on Labor Management Relations, May 24 and June 11, 1948, on the 
operation of the LMRA of 1947, at pp. 49 and 1119. 

(2) Committee on Labor and Public Welfare, U. S. Senate, February 1, 1949, on S. 249 
(repeal or amendment of the LMRA), at p. 116. 

(3) Committee on Expenditures of the House of Representatives, March 23, 1950, on 
Reorganization Plan 12, at p. 103; Committee on Expenditures, U. S. Senate, April 6, 1950, 
at P, 112, also on plan 12. 

4) Committee on Labor and Public Welfare, U. S. Senate, August 28, 1951 (by Acting 
Chairman Reynolds), on S. 1973 (building trades), at p. 61. 

(5) Subcommittee on Education and Labor of the House of Representatives, June 1, 
1951, on H. Res. 73 (on the WSB), at p. 191. 

(6) Subcommittee on Labor and Public Welfare of U. S. Senate, March 18, 1952, on 
Communist Domination of Unions, p. 89. 

(7) Committee _on Education and Labor of the House of Representatives, February 24 
and 25, 1953, on H. Res. 115, concerning LMRA, at p. 185. 

(8) Appropriations Subcommittees of the Senate and House, 1947-53. 
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sed, Since August 1947 about 81,000 cases have been filed with the NLRB, involving 
S as either charges of unfair labor practice or requests for employee elections.*® This 
‘ON ; sat the rate of about 15,000 a year, or 1,250 a month. All cases were filed in the 
may &§ ox regional and subregional offices, which are under the supervision of the auton- 
He § , yous General Counsel. Thirty-six percent of the cases have arisen out of 

of irges of unfair labor practice—28 percent against employers and the remaining 
Her < percent against labor organizations. The other 64 percent of the total have 
ick en petitions for elections by secret ballot to determine employees’ choice of a 
rol J hargaining representative. 


rhe great majority of these cases, fortunately, were closed by settlement, by 
ae thdrawal, or by administrative dismissal in the regional offices, or sometimes 
OW ; djustment after a hearing had been scheduled. About 80 percent of the 52,000 
; representation cases filed have been handled entirely in these field offices, with the 
d’s | remaining 20 percent requiring decisions by the Board in Washington.‘ Only 
8 percent of the 29,000 unfair labor practice cases reach the Board for decision.’ 
= | These percentages are all to the good, but they still leave the ultimate quasi- 
to icial work, involving the more difficult and more controversial cases, to the 
it, five Board members and their staffs. You have heard occasional critical com- 
ment on the time that it takes the Board to decide a particular case. We can 
ty i ertainly understand that, and firmly believe that it is a healthy thing for any 
re public body to be pressed to complete the public’s business promptly. The com- 
nittee should also remember, however, that NLRB carries a heavier caseload 
e han any administrative tribunal or court, and that certain time-consuming 
“t procedural steps, necessary to protect the parties, are inescapable in every liti- 
; rated case, 





Za 


i [he important thing is that I can report substantial recent improvement. 
e { During the first 9 months of the present fiscal year the Board members issued 
i | ver 1,900 decisions in contested cases, a 25-percent increase over what we were 
! to do a year ago.” This comes to approximately 10 decisions for each 


working day, and establishes a record high in the Board’s long history. In March 
ne we issued 52 decisions in unfair labor practice cases and 168 orders in 
election cases." 
Most significant for increased speed in case handling, we have been able, largely 
by reason of a staff increase this fiscal year, to eliminate most of the useless dead 
me during which each ordinary case once had to await assignment for review. 

During the second half of 1952 that amounted to about 4 months, approximately. 

Today, however, when the time for the parties to file exceptions to an intermedi- 

ite report expires, we can start to examine the record in an unfair labor practice 

case within a month. This alone has permitted us to reduce the Washington 

time for unfair labor practice cases by more than 50 percent during the present 

These do not include the more than 50,000 petitions for elections to authorize a union 
which were eliminated by Congress in October 1951. 

[t is encouraging to report that three-quarters of the Board's 33,000 elections sinee 

1947 have been conducted by mutual consent of the employers and unions concerned 

\bout 1 representation case in every 10 has been filed either (a) by an employer or (b) 
mployees seeking decertification of an incumbent union. 
The remaining 92 percent of the unfair labor practice cases were closed as follows 

\hout 19 percent were settled in the regions; 48 percent were withdrawn by the com- 

iinants; 21 percent were dismissed administratively by regional offices or the General 

‘ nd another 4 n-rcent were closed at the formal stage, after issuance of notice of a 

hearing before a trial examiner, or even following the conclusion thereof 

This is at the rate of 2,550 a year, as compared to about 2,000 in each of the last 2 fiseal 
ears, and to only 990 during 1947, the last year under the Wagner Act Approximately 

14 percent of fiscal 1953’s decisions have been in unfair labor practice cases, with the 

mainder in representation matters. Since January 1. however, the proportion of unfair 
abhor practice decisions, which are normally the more difficult ones, has risen to 24 percent. 

This is because representation case filings have dropped, and the Board has made a special 

effort to dispose of the older unfair labor practice proceedines 

During 1952. about 30 percent of the unfair labor practice decisions, and 5 percent of 
he representation decisions, were made by the full Board of 5, rather than by panels of 3 
members each These normally involved the most complex or precedent-making cases, and 
take about twice as long to issue as panel cases. 

' Asa result of this improved production, the formal proceedings awaiting Board decision 
in Washington are now below 400, as against 550 on July 1, 1952. But the inflow continues 
heavy, with abdéut 3,400 proceedings pending in the regional offices 

rhe remaining 600 proceedings now pending are either in Washinzton on administrative 
appeal to the Board or the general councel, or are before the trial examiners for hearing 
or intermediate report: or—-in almost 300 instances——are en route through the courts for 
enforcement, (The 4,400 proceedings pending today represent about 5,000 cases, as cases 
separately filed are often consolidated with others for more cfficient processing at and after 
the hearing stage.) 

The general counsel has done a most effective job during the past year in expediting the 
handling of representation cases in the regional offices. During March alone the Board 
members rece'ved 225 of these for decision. On average, representation cases take 40 days 
te precess in Washington after close of hearing, including about 17 days lost while awaiting 
transcription of the record and receipt of briefs 
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fiscal year." Where the Board took, on average, 220 days after intermediate 
report to put out around 18 decisions a month last summer, this April we are 
issuing decisions in 103 days, at the rate of over 45 a month. In other words 
unfair labor practice cases are now before the Board 3% months on average.’ : 

While not yet ideal, this compares favorably with the record of most Federal 
courts.” 

To turn out such a mass of work has become our obligation, but it is not our 
objective. The Board’s objective is to do equal justice under the law. Our 
problem is to handle each individual case carefully, and yet to do it fast enough 
so that the parties do not suffer because that equal justice is delayed.“ The 
trend at the moment is good; it has accelerated considerably even in the 2 months 
since I reported similar facts to the House Labor Committee. With the older 
cases passing down and off the assembly line at last, those serious delays that 
have disturbed litigants—and the Board—so much in the past will continue to 
disappear. The present momentum will surely be maintained, if only the Board’s 
funds and staff can be kept close to the present level. For the first time in the 
Board's entire 18 years’ experience, we are in a position to provide speedier service 
which not only the Congress, but also the employers and employees of the Nation, 
have every reason to demand. 

As the Board’s own affirmative proposals will reveal, this urgency seeks not 
more power, but less, and will welcome more congressional guidance, not less, 
Our suggestions to the committee for new legislation, like our replies to ques- 
tions, cannot be directed primarily to issues of broad substantive policy, for these 
are not the Board’s rightful concern but that of the administration and the 
Congress. We direct our suggestions, rather, to some changes which we believe 
will tend to increase operational efficiency or to clarify apparent ambiguities 
in the existing statute. If assistance can be provided in these matters, as it is 
by several of the provisions of Senator Taft’s S. 655, the Board will be that much 
better able to concentrate upon its task of administering whatever policy is 
written into the law of the land in 1953. 

1. We believe that it would be in the national interest if the NLRB were freed 
from the statutory chains which now make it all but impossible for us to cede 
jurisdiction over controversies arising in essentially local enterprises to State 
labor boards. Under section 10 (a) of the present act, we cannot cede any cases 
to State tribunals—about eight in number—unless they are enforcing statutes 
substantially identical with the Federal law.” As there are no such statutes, 


* All these figures are based on time devoted by the Board in Washington to deciding 
those cases that are appealed from trial examiners’ reports. The average unfair labor 
practice case decided in March 1953 took a total of 375 days, or about a year, from filing 
of charge to Board decision. Of this year, approximately 4 months were consumed at 
the hearing stage, between issuance of the complainnt and of the trial examiner’s inter- 
mediate report 

The first 5 months spent on these March cases are attributable to investigation in the 
regional offices, which operate under the general counsel] rather than the Board members. 
Naturally. we do not presume to comment upon occasional prior witnesses’ criticism of 
ease handling in the regional offices, as the general counsel will no doubt prefer to do that 
himself 

* This includes the time which the parties required to file any exceptions (the statutory 
20 days, plus 3 days for mailing, with an extra week’s extension frequently granted). 
This must be added to the days mentioned when we prophesied the Board's future produc- 
tion rate before the House committee in February. 

~ According to the 1952 Report of the Director of the Administrative Office of the U. S. 
Courts, the median interval from filing to disposition of civil cases (comparable to the total 
period cited in footnote 8), was 12 months. In the Southern District of New York it was 
41 months. 

For a discussion of the problems involved, see the staff report of the Senate Subcom- 
mittee on Labor and Labor-Management Relations 82d Cong., 2d sess.) on the Problem of 
Delay in Administering the LMRA (1952). 

The case-processing statistics it contains are based on information furnished last year, 
and underscore the great improvement that has occurred in the interim. Compare, for 
example, the approximately 190 days the subcommittee reported (p. 3) for the Board to 
issue an unfair labor practice decision in April 1952, with the 103-day figure that we are 
reporting here for this April. There is a corresponding drop from 475 to 375 days for 
processing by the agency as a whole. A 

This report, which contains several stimulating suggestions, says at p. 2: “It should 
also be added that the investigator found no horrible examples of bad administration. On 
the contrary, he was impressed with the general competence and sense of devotion to the 
job which he found prevailing among Board staff in the field and in Washington. The 
investigator found an admirable willingness on the part of the staff to explore methods 
of improving operations and a capacity to examine their own work in a critical way.” 

2% See. 10 (a) of the LMRA, 1947: “* * * the Board is empowered by agreement with 
any agency of any State or Territory to cede to such agency jurisdiction over any cases in 
any industry (other than mining, manufacturing, communications, and trans ortation 
except where predominantly local in character) even though such cases may involve labor 
disputes affecting commerce, unless oe peovinson ote Winds . Seerttoria) ates 
applicable to the determination of such cases by such agency is inconsistent w e 
corresponding provision of this act or has received a construction inconsistent therewith.” 
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ere has been no cession of jurisdiction since 1947. From the very beginning, 
present Board has had no desire to expand its jurisdiction. Indeed, some 
ben rs of the committee will recall how many of our difficulties with the former 
al Counsel arose out of his unwillingness to acquiesce in the Board mem- 
desire to contract it.” 

We suggest the same change in the act that we suggested 5 years ago.“ We 
believe that the National Board should again be authorized to negotiate cession 
eements with State boards similar to those in effect before 1947, deciding 

basis of experience and necessity exactly where the line should be drawn.” 

As of now, no line can be drawn at all. 

e believe that the National Labor Relations Board has more than enough 
to do. without dissipating its energies upon controversies in predominantly local 
trades and industries where, even though Federal jurisdiction may attach as a 
matter of constitutional law, the impact upon interstate commerce is negligible in 
practice; that the States should not be inhibited from experimenting with labor 
relations legislation where essentié ully local enterprises are concerned; and that 
there should no longer be a no-man’s land in those borderline trades where the 
NLRB, in a spirit of self-abnegation, declines to exercise jurisdiction, but where 
some States do not dare proceed because of the present limitations contained in 
section 10 (a). All these things can and should be accomplished without impair- 
ing the supremacy of national law and policy wherever existing Federal juris- 
diction is or would be exercised. All these things are accomplished by Senator 
Ives’ S, 1264. 

We must emphasize that the Board’s suggestion, now embodied as part of 
S. 1264, to remove the present disability of the State boards to operate in certain 
imited areas, is a very different thing from what S. 1161 proposes to do. We 
only that the State boards be permitted, by cession from the National 
Roard, to enter the area of disputes in essentially local industries in which they 
may not, and the Federal Government does not, act at the present time. It is that 
no-man’s land which we believe should be opened up to the States, with some 

cense to the NLRB to cede even more. 

S. 1161 is altogether different. It would set up a dual system of regulation— 
Fed ral and State—over all strikes and picketing, without regard to the inter- 
state character of the business affected. It would permit each one of 48 States 
to reach into the disputes of the largest interstate enterprises within its bound- 
aries in the same way that it could deal with controversies in purely local busi- 
nesses. At the same time, the Federal Government would be required to trim 
its own national law and policy, so as not to nullify the new State authority. 
Loosening of the statutory chains which now tie the hands of both National 
ind State boards to permit regulation where none may exist, is entirely different 
from granting a license to the States to regulate, and perhaps to be supreme, 
in tl lose very areas which Congress has so far found to be within the Federal 
sphere.” 

There are, of course, aspects of labor controversies which the States have 
traditionally been free to control. Although earlier witnesses have apparently 
sought to convey a contrary impression, the Labor-Management Relations Act 
of 1947 has not cut into that freedom. We speak of the inherent police power 
of each sovereign State to deal with acts of violence or other threats to the 
peace. _The Supreme Court has emphasized this principle and recognized its 
ontinuing validity since the present Federal act, with its section 8 (b) (1) (A), 
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'’ Hearings of Senate Labor Committee on S. 249 (81st Cong., 1st sess.) at pp. 138-141. 
176-177 (1949), 

‘See NLRB testimony before Joint Congressional Committee on Labor-Management 
Relations (80th Cong., 2d sess.) in June 1948, at pp. 1125, 1131, 1135, and 1143. We still 
propose that the requirement of consistency appearing after the word ‘‘unless” in sec. 10 
(a) be eliminated. 

That this is a practical possibility is shown by the agreement in effect between the 
NLRB and the New York State board from 1937 to 1947. See testimony of Philip Feld- 
hlum before this committee for details: also see testimony of Chairman Herzog before the 
House committee this year on H. Res. 115, at pp. 290-291, setting forth the method and 
also the specific trades and industries over which the NLRB surrendered jurisdiction 
(incInding service trades, smaller retail stores, office buildings, local public utilities, con- 
struction operations, ete.). 

* This bill, offered by Senator Goldwater. reads as follows: “Nothing in this act shall 
be construed to nullify the power of any State or Territory to regulate or qualify the right 
of employees to strike or picket.” 

This is identical to H. R. 3055, introduced by Congressman Lucas. 

See the 1947 observations of Congressman (now Senator) Case on the need for’a 
national policy in these matters, at 93 Congressional Record 3559, 
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went into effect. Approving certain action of the State of Wisconsin and reject- 
ing the contention that the Federal statute superseded State authority, the 
Supreme Court said, in 1949; * “While the Federal Board is empowered to forbid 
a strike, when and because its purpose is one that the Federal act made illegal, 
it has been given no power to forbid one because its method is illegal—even 
if the illegality were to consist of actual or threatened violence to persons or 
destruction of property. Policing of such conduct is left wholly to the States,” 

This is the law; no other decision of the Supreme Court has cast any doubt 
upon it. If some nevertheless believe it desirable for the Congress to under- 
score this principle by express enactment, we suggest that it can be done in 
more circumscribed and more specific terms than appear in S. 1161. Or, if the 
primary objective is to permit the States to deal with strikes which deprive a 
community of essential services, such as public utilities, that also can be ac- 
complished by specific language. 

But whether the objective of the supporters of S. 1161 be broad or be narrow, 
the difficulties certain to confront the National Board as a coregulator with the 
States must be anticipated and placed before you. The National Labor Relations 
Board would be required to construe the national act so as not to nullify State 
power to regulate or qualify the right of employees to strike or picket. Does 
this mean that the federally guaranteed right of employees to engage in peaceful 
concerted activity must yield to the laws of the particular State within whose 
boundaries a dispute has occurred? Put another way, is section 7 of the Federal 
act, Which is the heart of the national policy on freedom of association, to be 
interpreted and thereby amended 48 different ways in the light of 48 possible 
different sets of laws? Is the National Labor Relations Board, then, to decide 
in appropriate cases before it that what constitutes protected concerted activity 
under section 7 of the Federal act for employees in New York State may not be 
so for employees in Texas? 

These are very practical real problems, apart from raising difficult constitu- 
tional questions. They become apparent when some of the present State laws 
are examined. Several States require a prestrike majority authorization vote. 
The Federal act calls for no such official sanction. Is the NLRB to be required 
to rule that employees of a national concern who engage in a strike in State X, 
peaceful and lawful under the Federal act but called in contravention of State 
X's own law, are to be denied the protection of Federal section 7, although they 
could have enjoyed that protection if they had happened to work in State Y? 
The same dilemma would follow from State provisions for cooling-off periods 
or for compulsory arbitration. To what extent does Congress want to abdicate 
its own power—not this Board’s power—to make uniform regulations for 
handling labor disputes in national industries? 

If the bill intends to give the States and the Federal Government concurrent 
authority to act in the same labor dispute, each to be master in its own sovereign 
area, what of the possibilities of a headon collision of conflicting sanctions? 
To say that both may act is, we believe with the Supreme Court, unrealistic 
because: “The second to act either must follow the first, which would make its 
action useless and vain, or depart from it, which would produce a mischievous 
conflict.” ” 

We ask those questions in order to emphasize that the most'fundamental policy 
issues are involved in S. 1161. Their resolution is beyond the province of your 
trustees. 

2. Because effective administration of the act is involved, we feel obliged to 
comment briefly on 8. 659. That proposes to abolish the presidentially appointed 
General Counsel, and to create a wholly independent Office of Administrator, to 
which would be transferred the entire regional staffs of the present NLRB. The 
Administrator, a single man, would investigate and prosecute not only all unfair 
labor practice cases, but would also, as we read the bill, handle without review 
all aspects of representation cases which either precede or follow formal hear- 
ing or decision by the Board. He would have power to contest Board decisions in 
the courts. The problems created by the full adoption of S. 659 would, we be- 
lieve, interfere far more with effectuation of the policies of Congress than do 
those occasional complications which have arisen under the present section 

%UAW (AFL) v. Wisconsin Employment Relations Board (336 U. 8. 245, 258). A 
convenient compilation of the cases on this general subject appears in the recent staff 
scoees e2 Senin ot this committee, entitled “State Labor Injunction and Federal 


1” Bethiehem Steel Co. v. N. Y. State Labor Relations Board (330 U. 8S. 767, 776, (1947)). 
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On the other hand, some minor revisions of the present structure, which 
d clarify or legislate existing administrative arrangements between the 
3 »oord and General Counsel, might well prove advantageous. 
creating two entirely separate agencies, the Congress would be enhancing, 
diminishing, the chances of unseemly splits in policy matters between two 
sions of the executive branch. It would be doing this in an area, that of 
: relations, which is already sufficiently riven by strife between private 
nae ies. It would inevitably put two Government agencies in competition with 
one another in the internal administration of the statute, and in opposition to 
one another in the courts of the United States. It would require added expendi- 
ure of public funds, not only because litigation would be stimulated, but be- 
eause certain overhead administrative costs, now shared by the Board members 
and the General Counsel, would have to be duplicated. It would accentuate and 
aggrandize that oftcriticized unreviewable authority now vested in the General 
Counsel" It would single out the NLRB and the regulation of labor relations 
the 1 area of administrative law where 2 agencies, not 1 would be expected 
dminister what would still be a single policy of Congress. It would em- 
phasize and encourage what we think should be deemphasized and discouraged, 
hecause it would put a new premium upon the litigation of labor eases which 
better handled, as 85 percent of ours are, by informal processes and by local 
istment. 
On the basis of 54 years’ experience, but particularly upon that of the past 


Jie 


year, the Board suggests—-as we did before the House committee on February 
24 that the non-Communist affidavit provisions of section 9 (h) should be 
replaced by something more effective. The Board believes that the provision 
performed a valuable service during the first few years that it was in effect, but 


s not outlived its major usefulness and should therefore be repealed and 
supplanted ; that its effectiveness has diminished, as those at whom it was aimed 
have devised newer techniques to circumvent it or have even used Board certi- 
fications as badges of respectability; that most suggestions recently made to 
render the affidavit provisions more potent or more palatable” are likely to 
ute greater difficulties than they will resolve; and that this Board should no 
onger be charged with administering whatever further policy Congress may 
dopt to deal a deathblow to communism in labor organ zations, 


cre 


it is plain that the problem will not solve itself. We do not for a moment sug- 
gest that, if section 9 (i) is repealed, it can be replaced by nothing. This is no 
time to leave a vacuum. On the contrary, we believe that a stronger and a surer 
technique is what is needed to combat those few false leaders who would con- 
vert American trade unions into instruments of class war. The many labor or- 


ganizations that have done such a splendid job in cleaning house themselves 
e entitled to the backing of us all, even though many have not been inclined 
to ask for the assistance of Government. 
rhe Board’s attempts to give full effect to the non-Communist affidavit pro- 
isions of the act are set forth in detail in our testimony of last March before the 
Senate subcommittee that investigated the entire problem.“ But we have reg- 


The present members of the Board, with one exception, still believe that sec. 83 (d) 
itself provides a less efficient vehicle for administration than would a return to a single- 
headed ney. However, that is apparently not the issue before the committee at this 
time, so we restrict ourselves here to citing the Board's prior testimony on the subject. 
NLRB testimony before this committee on S. 249 (Sist Cong., Ist sess.), pp. 137-141, 
169-177, 180-182, 187-188, 2802-2807; NLRB testimony before Committee on Expendi- 
tures of the Senate, on Reorganization Plan No. 12 of 1950 (81st Cong., 2d sess.), pp. 
112-147. 

Cooperative arrangements on internal management, plus a unified policy on questions of 
urisdiction, have greatly reduced the unnecessary friction between Board and General 
Counsel which prevailed until September 1950. This has been accomplished without 
impairing the true separation or independence of the investigating and judicial branches 
of the present agency which were enacted by the Congress in 1947. 

This is particularly true of the potential power to kill a case at the souree by declining 
to issue a complaint, because if the Administrator did not have to carry on from day to 
day as part of an integrated agency, the temptation to disregard Board policy and precedent 
would surely develop. He who speaks first speaks best, for ony he may speak at all. 

* NLRB testimony before House Committee on Education and Labor on H. Res, 115 
(83d Cong., Ist sess.), at p. 190 ff 

Including that proposed in 8S. 655 to extend non-Communist affidavits to employers. 

Hearings before Senate Subcommittee on Labor and Labor-Management Relations on 
Communist Domination of Certain Unions. Testimony of Chairman Herzog and General 
Counsel Bott at pp. 89-120. 

See also the report of that subcommittee, published in January 1953, which points out 
objectively the advantages and disadvantages of the many suggestions advanced during 
those hearings (83d Cong., 1st sess.). 
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ularly declined to permit the truth or falsity of the affidavits themselves to be 
litigated in ordinary Board proceedings, lest our hearings become a time-con 
suming forum for testing out the collateral issue of Communist affiliation. Ip. 
stead, consistently with an intention expressed by Congress in 1947, several] 
hundred dubious affidavits have gone over.to the Department of Justice, for in 
vestigation and for possible prosecution for false swearing.” 

Our conclusions have crystallized considerably since we testified early in 1952, 
as the symptoms of evasion by suspect union officers have become more aggra- 
vated. The juggling of offices has continued. Several officers have declined to 
identify their signatures or to affirm the truth of their affidavits, when questioned 
about them before congressional committees or grand juries, pleading their con- 
stitutional right against self-incrimination. An attempt by the Board to pre- 
vent abuse of its processes by requiring that further affidavits be filed by such 
persons, as a condition of continued compliance by their unions, was recently 
held by a Federal court to be beyond our authority.” All these developments 
and disappointments impel us to urge that a new and more direct attack be 
made upon the problem of communism in certain labor unions. We do not 
believe that this Board, whose other responsibilities preclude its becoming suff- 
ciently expert in the delicate field of subversive activities, would be the most 
effective instrument for that attack. 

There is no perfect answer to this problem—perhaps not even any very good 
one. But here, as on every issue in life, there are such things as better answers 
and worse ones, and the difference between them, however slight, can be extremely 
important. All in all, we now believe that the better solution, whatever its 
disadvantages, would be (1) to eliminate non-Communist affidavits from the 
Labor-Management Relations Act, and (2) to assign the investigation of Com- 
munist leadership in labor organizations, with emphasis upon those active in 
defense industries, to some outside tribunal, such as the Subversive Activities 
Board, which would possess the skills to inquire into and decide the issue when- 
ever it is properly raised. Once the decision were made by that tribunal, pur- 
suant to due process, the NLRB should accept its findings and refuse its own 
services and all legally enforceable bargaining rights to any union when found 
in fact to be Communist-dominated. We ask that the Congress give earnest 
consideration to this suggestion. Senator Goldwater’s Senate bill 1254, intro- 
duced last month, seems to us a move in the right direction.” 

4. The ensuing suggestions arise out of the Board’s desire to have some parts 
of the statute clarified, so that we may follow the congressional intent with 
greater certainty. We have to decide cases with the tools that lie at hand; in 
some instances we would welcome sharper ones. 

Prior witnesses have already pressed the committee to project clarifications 
of the statute in one direction or in another. As your administrators, we must 
deny ourselves the luxury of preference. We ask rather for clarification of a 
number of ambiguities in the present law, so that the Board members may be 
surer that they are carrying out the true intent of Congress. We are here to 
ask what congressional policy is, not to propose what it should be. We would not 
legislate any more than you would have us do so. We do not purport to cover 
all of the areas of uncertainty. By and large, the principal problems that have 
been troubling us are those which have likewise troubled others. Of course, 
there are different problems, unmentioned here for lack of time, which have 
stimulated Members of both Houses to offer legislation, and still additional ones, 
which once gave the Board serious concern, that have worked themselves out 
with the passage of time or have been resolved with sufficient clarity by inter- 
vening decisions of the courts. 


* At the last count about 140,000 affidavits of local and international union officers were 
on file with the NLRB. Six indictments and one conviction have been secured since 1947 
all during the past year. The Board and the General Counsel have established improved 
liaison with the Department of Justice, as was indicated in the recent testimony of Assist- 
ant Attorney General O!ney. 

204. C. A. v. Herzog (U. 8. D. C., D. C.), January 27, 1953 (31 L. R. R. M. 2301). An 
appeal will be argued in May, having been sought immediately by the Board. 

27 We have some reservations, however, about section 14 of that bill, which makes vul- 
nerable the contracts of a labor organization the moment proceedings are commenced 
against it, rather than after the Subversive Activities Board has found it to be Communist- 
dominated. Aside from questions concerning the normal presumption of innocence, this 
may have a prematurely unstabilizing effect upon collective agreements. Nor would it put 
the necessary premium on expedited processing of these cases by the Subversive Activities 
Board. We can see no reason why cases of this character, at least after the first bellwether 
case, should take anything like as long as the main Communist Party case which that 
Board has just decided. 
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{mong the uncertain areas are several where employers or unions, perhaps 
tisfied with the Board’s construction of the statute in cases they have lost, 
attributed the Board’s decisions to prior predilection and have urged that 

. statute must therefore be amended to give us clearer guidance. While deny- 

premise, we gladly join in the conclusion. The Board will welcome 

ng more guidance for there certainly is no advantage to 5 men in struggling 

h the interpretation of a new and complicated statute, calling 2,500 decisions 

ear aS we see them, only to have witnesses tell this committee that a mere 

diul of oft-cited decisions, which could easily have gone either way, establish 

the Board and its staff lack objectivity. That we have made mistakes, I 
not doubt; that we should be criticized for them, I do not question. I ask 
in behalf of my colleagues, that in weighing the criticism this committee 

1 in each instance whether the critics are themselves altogether disin 


nsider 
ested, and then appraise the Board’s record as a whole on the basis of what 
embers have done in deciding over 10,000 cases since 1947. 
) We ask, first, that Congress give us further guidance on one aspect of 
that welcome amendment, enacted in 1951, which relieved the Board of the 


burden of conducting referenda to authorize union-shop agreements.” The 


dment preserved that part of the original 1947 statute which provided for 
Last year a question arose whether the Board should 


the 


t 

ithorization elections. 

ertain a deauthorization petition in the middle of a contract term and, if so, 
how soon after the election a vote to rescind the union-shop authority of an 

imbent union should take effect. Neither the statutory language nor its legis 
ative history offered us much help in deciding the question, but—once a case 
was before us—we had to decide it. The Board made its decision, by a 3 to 2 
vote, in the A & P case about 6 months ago.” 

The majority held that the 1951 amendment should be construed to relieve em- 
ployees immediately of the union-shop obligations imposed by unexpired collec- 
tive-bargaining agreements upon Board certification of the results of a vote to 
rescind. The majority opinion found that Congress could not have intended the 
ompulsory union-shop provision to continue in effect until the rest of the con- 
tract expired, lest employees who desired to escape be subjected to too long a 
postponement of the fruits of the balloting. The dissenters, on the other hand, 
irgued that Congress could not have wanted to impair the obligation of the union- 
shop clause in midterm, and that the majority opinion would unnecessarily un- 
stabilize existing contractual arrangements by stimulating the filing of deau- 
thorization petitions. 

The principal labor organizations of the country, criticizing the decision 
sharply, have expressed the same concern. If the majority, of which I was a 
member, was wrong, we were very wrong indeed, and a correction is in order. 
If. however, we were right about what Congress had in mind in 1951, it would be 
better for Congress to say so itself in 1953, rather than have so important an 
issue remain decided only by administrative interpretation. 

(b) The sections of the present act—8 (b) (4) (D) and 10 (k)—which deal 
with so-called jurisdictional disputes also give more discretion to your admin- 
istrators than they require or desire. The main difficulty lies in the fact that the 
language, as it now appears in the statute, leaves room for many different sub- 
stantive interpretations as to what conduct is a violation and what is not. In the 
leading cases arising under these sections, the Board members divided, usually 


on a 8 to 2 basis, as to the kinds of disputes the 80th Congress intended to 


regulate.” 
Was Congress concerned only with the traditional jurisdictional dispute, the 


simple boundary-line dispute over the allocation by an employer of a particular 
work-task which arises between two unions, each representing different groups 
of his employees? Or was Congress also aiming here at controversies arising 
out of the demand of an outside union, representing no employees, that an em- 
ployer assign particular work to its members, rather than to the members of 
another union or to nonunion employees who are already on the job? A majority 
of the Board so held, but that does not necessarily mean that we were right. 
Many labor organizations have said that we were not. 

2 Public Law 189 (82d Cong., 1st sess.), approved October 22, 1951. Only 30 deauthori- 


zation petitions were filed before enactment of this measure, and 40 in the shorter period. 
2 Great Atlantic & Pacific Tea Co. (100 NLRB No. 251), motion for reconsideration denied 


January 6, 1953. 
” Moore Drudock (81 NLRB 1108): Junean Spruce (82 NLRB 650); Irwin Lyona (82 


NLRB 916) : New London (91 NLRB 1003). 
See also the Board’s testimony before the Senate Labor Committee in 1949 on 8. 249, 


pp. 156—57. 
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Where an outside union is involved, did Congress intend that the Board should 

not consider such factors as the original neutrality of the employer, or the pre 
vailing custom in the industry? Did Congress mean, rather, that the Board 
should simply accept and affirm the selection already made by the employer? 
Turning to the more traditional jurisdiction dispute, what standards did Con- 
gress have in mind for its resolution? For example, how much weight should 
the Board give industry tradition, or the earlier award of an arbitrator or a 
parent labor organization? The statute contains no standards. 

These are some of the questions that the present provisions raise. The Board 
has sought to answer them, on a case-to-case basis, but candor compels us to say 
that we are not wholly satisfied with our own answers. A clearer definition 
of the congressional objective, supplemented by a broader grant of authority to 
the Board to delegate decisions on work-task disputes to outside experts, would 
go far toward making these sections of the act more effective.” 

(c) Section 8 (d), which defines the obligation to bargain, contains several 
provisions whose intent remains far from clear. The Board has done its best 
to construe them, but here again clearer indications from the Congress would be 
most helpful. We call attention to two, both of which have been mentioned by 
prior witnesses. 

The section provides in part that the obligation to bargain “shall not be con- 
strued as requiring either party to discuss or agree to any modification of the 
terms and conditions contained in a contract for a fixed period, if such modi- 
fication is to become effective before such terms and conditions can be reopened 
under the provisions of the contract.” 

The Board has held that, unless the other party has waived the matter, this 
provision does not relieve a party to a contract of the obligation to negotiate in 
midterm on some bargainable matter which was not, to use the statutory words, 
“contained in” the earlier written agreement. Of course, if the subject matter 
was covered in the contract itself, or its revival was waived, section 8 (d) makes 
clear that there is no obligation upon either party to negotiate to modify it before 
expiration. 

But suppose that the issue, while neither mentioned nor waived in the written 
agreement, was consciously explored by both parties before its execution? May 
one of the parties insist upon reviving the topic during the life of the contract? 
Or does the proposal’s very omission from the original agreement, following 
discussion, make that omission a part of the contemporaneous bargain made by 
the parties, although it was not literally “contained in”. the contract? To ask 
these questions is easier than to answer them correctly, as is shown by the 
fact that in the leading case the 5 Board members, exercising a_ privilege 
afforded quasi-judges as well as judges, reached 8 different conclusions as 
to the meaning of the law.” I succeeded in persuading none of my colleagues 
to join in my own intermediate construction of this part of the statute. Their 
differing views certainly were reasonable ones. The issue is and will continue 
to be important in the day-to-day relations between unions and employers, so 
congressional policy might well be clarified one way or the other. Senator Ives’ 
S. 1310 is aimed at this problem. It eliminates ambiguity by offering a solution 
with which we have no quarrel, although others may. 

Another aspect of section 8 (d) has also given the Board trouble. The section 
requires 60 days’ notice before expiration of a contract without resort to strike 
or lockout, to provide an opportunity for negotiation and conciliation. The last 
sentence of section 8 (d), while imposing no penalties on employers for violation 
of the 60-day cooling-off period, reads as follows as to employees: “Any em- 
ployee who engages in a strike within the 60-day period specified in this sub- 
section shall lose his status as an employee of the employer engaged in the par- 
ticular labor dispute, for the purposes of sections 8, 9, and 10 of this act, as 
amended * * *.” Did Congress mean this literally, so that the Board should 
impose the severe penalty of loss of employee status on those who strike during 
the last 60 days of a contract, even though the strike was caused, not by an 
economic dispute of the sort to which section 8 (d) is primarily directed, but by 

the employer’s own unfair labor practices? 


* Over 400 cases have been filed under the jurisdictional-dispute sections since 1947. 
The Board has been spared innumerable others involving work-task allocation in the 
building and construction industry as a result of the establishment of the National Joint 
Board for Settlement of Jurisdictional Disputes about 5 years ago. 

® Jacobs Manufacturing (94 NLRB 1214) enforced 196 F. 24 680 (C. A. 2), with the 
court reserving opinion on this particular issue. See also Tidewater Oil (85 NLRB 1096). 
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4 Ry a divided vote, the Board recently held that this was not the intention of 


© 6ongress in 1947." The statute can be read either way. We urge that, if this 
d neovision is not eliminated by enactment of part of Senator Taft's Senate bill 655, 
rewritten so that it can be read in only one way. Until it is, the Board’s 


re 


of the present language—with which I happen to disagree—should be 
a reasonable construction of uncertain language, and not as 


das what it is: 
e of bias by those who decided the case 
As we observed at the outset, there are other provisions of the statute 
hich your administrators would welcome clearer guidelines. Questions 
se, to take one example, as to whether the Board’s definition of the term 
rds” in section 9 (b) (3) has been too broad or too narrow.“ Some believe 
ve were overstrict in including plant watchmen within the definition, even 
they had no monitorial duties, thereby depriving ther of the privilege 
seeking representation through affiliated unions. Others, includiing wit- 
<ses before this committee, contend that the Board was not strict enough when 
e held that fire marshals are not guards within the meaning of the statute 
| therefore could select affiliated unions to represent them. 
) Although earlier uncertainties have been largely cleared away by the 
ird and by the courts, we call attention to some close questions of interpre- 
tation whieh the Board had to decide in secondary boycott cases. None was 
easy for men who concededly are fallible, and few were decided by a unanimous 
Roard. Yet several witnesses before this committee have suggested not only 
t the Board was fallible, but that its reasoning was, at best, fallacious. We 
etimes wonder how these critics would have decided those cases had they 
} t where we sit, without enjoying their present advantage of finding the right 
t nswer so easy because it coincides with their particular interest. When one 
is no ax to grind, as we have none, the answers come harder. 
\ few examples of difficult threshold problems should suffice. How literally 
did Congress intend the Board to follow the provisions of section 8 (c), which 
eclares that the expression or dissemination of any views should not constitute 
or be evidence of any unfair labor practice, when it came to enforcing section 
8 (b) (4) (A) against those secondary boycotts which were induced solely by 
unions’ peaceful picketing? The unions contended that section 8 (c) must be 
read to render such conduct entirely lawful. We sought to apply the rule of 
reason, holding that Congress could not have meant to have prohibited such 
hoycotts and yet have tied the Board's hands by denying us the means to prevent 
inions from making them effective. We therefore found violations, in 1949, 
despite the free-speech provision of the act,” and have been subjected to criti- 
cism by many labor organizations ever since. It is interesting to note that 
none of those employer witnesses who assert that we have not applied the 
5 free-speech section with sufficient vigor in other situations has protested its 
nonapplication in these particular decisions. Nor have those who contend that 
the Board has dealt too gently with certain other boycotts been generous enough 
to call attention to these decisions, or to point out how these particular cases, 
which went their way, could almost as reasonably have gone the other way. 
Turning to a converse problem, how literally was the Board supposed to apply 
; section 8 (b) (4) (A) against those pressures that were essentially primary, 
and not secondary, in character, where the act’s words and its legislative history 
made the provisions susceptible of two quite different meanings? Here we held, 
reading the legislative history and balancing the conflicting policies involved, 
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1 that Congress must have intended only to have the Board prevent those practices 
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which were aimed directly at secondary employers. Picketing at the primary 
situs of a dispute has been held lawful, and not within the prohibitions of 


a section 8 (b) (4) (A). The Board’s assumption has been that Congress could 


not have intended to preclude traditional concerted action by a union at the 
place of business of the employer with which it had a dispute, merely because 
a secondary employer’s employees might thereby be induced to stay way.” A 


Vastro Plastics (103 NLRB 51 (1953),), two members dissenting. 

Report of the Joint Congressional Committee on Labor-Management Relations (80th 
Cong., 2d sess.), p. 22 (1948); Chance Vought Aircraft Company (102 NLRB 54 (1953)). 
Wadsworth Building Company (81 NLRB 802); IBEW (Samuel Langer) (82 NLRB 
028), 

* Pure Oil Company (84 NLRB 315, at 318): Ryan Construction Company (85 NLRB 
417). Cf. Western Exprese (91 NLRB 340). In the Ryan case we said: “* * * See. 8 
(b) (4) (A) was not intended by Congress, as the legislative history makes abundantly 
clear, to curb primary picketing. It was intended only to outlaw certain secondary boy 
cotts, whereby unions sought to enlarge the economic battleground beyond the premises of 
the primary employer. When picketing is wholly at the premises of the employer with 
whom the union is engaged in a labor dispute it cannot be called ‘secondary’ even though, 
as is virtually always the case, an object of the picketing is to dissuade all persons from 


entering such premises for business reasons.” 
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few employer witnesses suggest that this has weakened the statute, even implying 

that we have ignored a clear mandate rather than just made what we consider 
the more reasonable interpretation of uncertain language. Those witnesses have 
failed, however, even to mention how careful the Board has been to identify and 
condemn the secondary aspects of certain special types of traditional boycotts 
which the unions, and at least one appellate court,” would have had us view 
as primary and therefore lawful. 

That Board action under section 8 (b) (4) (A) continues to be an effective 
Weapon against true secondary boycotts is suggested by the fact that during the 
year preceding July 1, 1952, complaints arising under this section were upheld, 
in whole or in part, in 75 percent of the cases decided, as against 55 percent in 
the entire period between 1948 and 1952. That employers, like some labor 
unions, are not altogether satisfied with our action in this field is understandable, 
and it certainly is nothing new in this Board’s experience. Someone has to lose 
every case before every tribunal.” 

We merely remind the committee that in this newly charted area of Federal] 
regulation the Board’s construction of the act has been upheld by the courts, 
including several decisions by the Supreme Court of the United States. In the 
first category of aforementioned cases, we were upheld over the objection of 
unions and in the second over that of employers,” In no appealed secondary 
boycott case—with one intermediate exception “—has any court yet overturned 
the Board’s substantive interpretation of the act. Although the law on these 
controversial issues therefore seems to us to have become firmly established, so 
that we no longer see any urgent need for legislative assistance, it is apparent 
that some critics of Board decisions will continue to urge upon you that revisions 
are still necessary. If the Congress desires to amend the law, either because it 
disagrees with existing construction of the language which it wrote in 1947, or 
because it desires to expand or contract the regulation of secondary boycotts, we 
will gladly abide the event. 

(f) Several witnesses have commented upon certain decisions of the Board 
involving section 8 (c) of the act, commonly known as the free speech proviso. 
Because this is a most important section, and involves one of the few areas where 
Board decisions have been seriously questioned before this committee, we assume 
that you expect us to comment upon it. 

The constitutional guaranty of free speech, embodied in section 8 (c), does 
not, of course, itself prevent the Board from merely setting aside one election and 
running a second because of an employer's pre-election utterances. However, a 
question arose in 1948 as to whether section 8 (c), which the amended statute 
had only made applicable to unfair labor practice cases, should be extended, by 
Board decision, to those representation cases where interference with an election 
was alleged. The Board was called upon to decide anew whether the principles 
of decision in unfair labor practice cases must invariably control its evaluation 
of the fairness of elections. We held that they need not. The Board majority 
said, in the General Shoe Case :“ 

“*When we are asked to invalidate elections held under our auspices, our 
only consideration derives from the act which calls for freedom of choice by 


%7In Denver Building Trades Council v. N. L. R. B. (186 F. 2d 326 (C. A. D. C.)), the 
court disagreed with the Board's holding that certain boycotts in the construction industry 
were secondary and unlawful. On the Board's petition for certiorari, 341 U. S. 675, the 
Supreme Court endorsed the Board’s view and reversed the lower court. A recent witness 
for the building and construction union has criticized this Board decision as too strict. 

* The ambulatory situs cases, which are admittedly extremely difficult, provide an inter- 
esting example of this. Here some employers in the trucking industry contend that the 
Board has not gone far enough in certain cases in controlling boycotts where a primary 
employer's trucks (the situs of the dispute) have been picketed while unloading at a 
secondary employer's premises. (Schultz Refrigerated Services, 87 N. L. R. B. 502; see also 
Moore Drydock, 92 N. L. R. B. 547.) Yet witnesses for the principal union concerned with 
the trucking industry have suggested that we may have gone too far in other cases, by 
declining to hold picketing to be only primary when it continued at the secondary em- 
ployer’s premises after the trucks had departed. Sterling Beverages (90 N. L. R. B. 401), 
and Howland Dry Goods (85 N. L. R. B. 1037 and 97, N. L. R. B. 128). 

*7. BL BE. W.v.N. LL. R. B. (841 U.S. 694); N. L. R. B. v. Denver Building Trades (341 
U. 8S. 675). N. L. R. B. vy. Service Trades (Howland Dry Goods) (191 Fed. 2d 65; 199 Fed. 
2d 709 (C. A. 2)); see also N. L. R. B. v. International Rice Milling (341 U. 8S. 665). 
Similarly, the Board’s leadine decision on “hot cargo” agreements (Conway Express) was 
upheld in the courts. 195 Fed. 2d 906 (C. A. 2). So was our holding in the DiGiorgio 
ease that a union of agricultural laborers, not being a labor organization within the mean- 
ing of the act, could not be held liable under section 8 (b) (4). 

*“ Denver Building Trades Council v. N. L. R. B., supra footnote 37. But see also Inter- 
national Rice Milling v. N. L. R. B. (183 F. 2d 21 (C. A. 5), reversed only in part at 34 
U. 8S. 665. 

4177 N. L. R. B. 124, 127 (1948). There was a dissent, which gives the other side of the 
story. 
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vees as to a collective-bargaining representative.’ Conduct that creates 
mosphere which renders improbable a free choice will sometimes warrant 
idating an election, even though that conduct may not constitute an unfair 
shor practice. An election can serve its true purpose only if the surrounding 
ons enable employees to register a free and untrammeled choice for or 
st a bargaining representative. * * * 
We do not subscribe to the view * * * that the criteria applied by the 
Board in a representation proceeding to determine whether certain alleged 
isconduct interfered with an election need necessarily be identical to those 
ved in testing whether an unfair labor practice was committed, although 
result will ordinarly be the same. In election proceedings, it is the Board’s 
function to provide a laboratory in which an experiment may be conducted, 
nder conditions as nearly ideal as possible, to determine the uninhibited 
esires of the employees. It is our duty to establish those conditions; it is 
our duty to determine whether they have been fulfilled. When, in the rare 
e case, the standard drops too low, because of our fault or that of others, 
equisite laboratery conditions are not present and the experiment must be 
ducted over again.” 
In appraising the development of the General Shoe rule, which has been spar- 
applied in practice, the committee should realize that the Board was 
ing the law literally, not departing from it. Nor were we, as some critics 
nave suggested, inventing something new in 1948 in order to dilute the effect 
of section 8 (ce). Many years before that, the Board had recognized that the 
test for determining whether an election had been fair was not always the same 
as that which applied in deciding whether someone had violated the law. Other- 
wise, of course, the Board could never have set aside elections because of union 
misconduct during the Wagner Act era, for at that time the law provided for no 
inion unfair labor practices. 

But if the Congress now believes that the distinction between the two types 
of cases should be eliminated it has only to say so, by inserting language in the 
law which it omitted in 1947 and which your administrators have not inserted 
themselves. Our guess is that this would have a number of consequences. One 
would probably be to encourage an increase in attempts, by speeches and by 
declarations which fall just short of threats of coercion, to influence the results 
of Board elections. This might well operate to discourage the selection of 
collective bargaining representatives in some areas. It is for Congress, not this 
Board, to say whether extending section 8 (c) to election cases is desirable 
under these probable circumstances, 

We turn next to the Board’s decisions on the right of a labor union to have 
an equal opportunity with employers to address assembled employees on com 
pany time and premises before an election. This is usually called the Bonwit- 
eller doctrine.“ The Bonwit rule, as enunciated in the leading case, adopted 
the distinction made by the court of appeals for the second circuit when it 
enforced the Board’s Clark Bros. decision in 1947.“ The court had observed 
there that it would hesitate to preclude an employer from addressing his em- 
ployees on company time and pay, “provided a similar opportunity to address 
them were accorded representatives of the union.”’ The Bonwit case and others 
which followed involved situations where that similar opportunity was not 
accorded. 

To listen to some witnesses testify, however, one might easily get the impres- 
sion that the Board went out of its way to devise some new method to set elec- 
tions aside on the basis of employer speeches on their own time or property. 
In fact, we went no further in the original Bonwit case than to adopt the “equality 
of opportunity” formula inherent in the second circuit’s earlier opinion. If Con- 
gress does not like that formula, it need only change it. Meanwhile, the com- 
mittee should at least remember that the same court did recently approve our 
application of that formula to the facts of that case,“ and that the Supreme 
Court has denied review. Although I happen to believe, as evidenced by a num- 


of Pa out, to be sure, that there was a no-solicitation rule in effect at that store 
(197 F. 2d 640). 

Bonwit-Tcller, Inc. (90 NLRB 608 (1951)), with one member dissenting. This was 
affirmed as modified at 197 F. 2d 640 (C. A. 2). certiorari denied. 

“N. L. R. B. v. Clark Bros. (163 F. 2d 373, 376 (C. A. 2)). This court decision issued 
after the LMRA, containing sec. 8 (c), had been passed and therefore after the legislative 
history questioning the Board’s earlier captive-audience doctrine had been made, although 
a few weeks before the amendment actually became effective. 
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restraint in others. 





It is one that must, above all, govern government itself, or iz 
those of us who hold a public trust cannot rightfully urge it upon our fellow 
countrymen. America must continue to move upward along the middle way, 
undeterred by those who would push us toward the precipice on the right or that 
on the left. We have taken great strides, and most of them forward, during the 
last quarter century. This is no time to stop, just as it is no time to look back 
or to press forward too fast. Gradual change, experiment by trial and error, 
unlimited patience—with these, and only with these, can we realize our best hopes 
for industrial peace. The unremitting search must be, not for panaceas, which 
cannot be found because they do not exist, but for solutions, dispassionately 
discovered, which are better than any that we know today. If we seek improve- 
ment, and not perfection, we are sure to find the way. 
















(Thereupon, at 11:30 a. m., the committee recessed, to reconvene 
at 2 p. m., same day.) 


AFTERNOON SESSION 
The committee reconvened at 2 p. m., upon the expiration of the 
recess. 

Senator Gotpwater. The meeting will come to order. 


The witness this afternoon is Mr. George J. Bott, General Counsel, 
National Labor Relations Board. 


Mr. Bott, it is a pleasure to have you with us. 


TESTIMONY OF GEORGE J. BOTT, GENERAL COUNSEL, NATIONAL 
LABOR RELATIONS BOARD, ACCOMPANIED BY SAMUEL V. MER- 
RICK, SPECIAL ASSISTANT TO THE GENERAL COUNSEL 










‘y 

Mr. Borr. Thank you, Mr. Goldwater. ta 

I am aware of certain limitations of time and the fact that the com- 7 
mittee has heard many, many witnesses. i 
For the record my name is George J. Bott. Iam accompanied here © 
by Mr. Samuel V. Merrick of my office. I 


* Foreman & Clark (101 NLRB 153), National Screw Co. (101 NLRB 218):; Metropolitan 
Auto Parte (unfair labor practice case) (102 NLRB 171). 





ene 








ber of dissenting opinions,” that my colleagues have gone somewhat too far jp 1 
extending the Bonwit doctrine, I urge that you recognize its formulation ang and 
extension for what it is—the result of a conscientious appraisal by the Board . I 
of the meaning of the statute in the light of its history and of the existing facts 
of industrial life. The Board does not pretend to omniscience; the courts can had 
reverse and the Congress can always overturn our construction of the law. But but 
until that happens the members of the Board must continue to read the law | 
as we honestly believe it to be written. We ask only that the committee recog. ; 
nize that that is exactly what has been done and then give us further guidance, m) 
if it will. wi 
The Board members are not here to contend for or against any particular to 
labor policy. We are here only to report on what the Board has done and to the 
offer technical assistance, bit by bit, as the Congress may request it when draw- . 
ing up a new charter. For any such charter must rest in part upon the experi- p! 
ence of the past 20 years; it must recognize, but not surrender to, the tensions 
of our times; its aim must be to further industrial peace without destroying 
freedom. 
In the face of a foreign enemy as ruthless as he is robust, American industry 
and American labor can no longer afford the luxury of trial by battle. The th 
trend, fortunately, is the other way. As the healthful habit of collective bar- Fe 
gaining has taken increasing hold, we may still have our days of thunder, but & i 
the days of blood are all but gone from the industrial scene. That is no little Jy 
gain. For a generation now management and labor have been discovering that 4 t! 
it is better to sit down and reason together. That the lesson has not yet been 7 b 
fully learned surely provides no reason for government, by doing either too little a 
or too much, to select this moment to cease its effort to drive that lesson home. a a 
The lesson is part of ancient wisdom—that only self-restraint can generate 9 ¢ 
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far hope to read, Senator, as much of the prepared statement as I can, 


2 and BP and as much as the committee can stand. 


ye I might say that after the weeks of hearings that the committee has 
S can hs .d. I do not know what the Senate should or can do about the oil, 
But but 1 am sure you have had about as much gas as you can stand. 

jaw & [ will skip the biographical material and tell the committee I hope 

am my testimony here today will serve a dual purpose; to give you some 
understanding of how the Office of the General Counsel « operates, and 

‘ular FP to call to your attention some of the problems that have suggested 

. - themselves to us and which may commend themselves to you as ap- 

al propriate for examination at this time. 

LOns 

ing I. THE SEPARATION OF FUNCTIONS 

Th In the Labor-Management Relations Act of 1947, Congress made 

bar the National Labor Relations Board the subject of an experiment in 

but administrative agency organization. 

ttle In general, the act undertook to separate the quasi-judicial func- 

hat tions of the agency from the investigating and prosecuting functions 

‘tle by setting up an independent Office of the General ( ounsel, with final 

me. authority for the investigation and prosecution of cases and with 

ate supervision over all of the field offices and, with certain exceptions 

ia all personnel of the agency. _ 

. I believe that this separation of functions has contributed to three 

at mprovements in administration of the labor relations law: 

he It has contributed to increased public confidence in the fairness 

- al ind integrity of the agency’s decisional processes. Despite assertions 

a of alleged unfairness which I think unwarranted and about which I 

ch intend to comment briefly later, I think it is correct to say that having 

ly prosecutions carried on by an independent agent, wholly uncontrolled 

e 


in that function by the Board members who decide the ¢ cases, and hav- 
ng the decisions made by Board members who have nothing to do with 
e the investigations and prosecutions has increased public confidence. 
At the same time, by retaining the General Counsel as a part of the 
; agency structure, the centralized administrative agency approach of 
the act has been retained, and a uniform development of the law by : 


. single responsible agency of government continued.’ 
2 2, A second advantage of the separation of functions is that it 
M as facilitated procedural reforms in case handling. Five heads may 
be better than one when it comes to making judici al determinations, 


but when it comes to administration of policy, concentration of respon- 
sibility is best. Nowhere has this been proved as clearly as it has Son 
in connection with improved and speedier methods for case handling. 

At the risk of appearing immodest concerning the job that the Gen- 
eral Counsel’s office has done, I should like to document this assertion 


‘Fortunately, the predictions of opponents of the act in 1947 that the creation of the 
independent General Counsel’s Office would necessarily discourage informal settlement of 
cases and increase litigation have not come true. The record shows that under the present 
division of functions within the framework of a single administrative agency approximately 
90 percent of all cases filed are still handled informally in the regional offices without 
requiring transfer to Washington or other formal litigation. Such amicable disposition 

4 of cases by negotiation and informal settlement is, of course, the lifeblood of the admin- 
istrative process and the most important feature of any labor relations rageletery process. 
I have a great fear that the national labor policy would break down if this informal and 
administrative, as distinguished from purely technical and courtroom, approach to labor 
relations problems were abandoned. 


3 
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with some detail because I know how much you are and should be cop. 
cerned with delays in case handling. 

_ During the past 24% years I have placed special emphasis on achiev. 
ing a speedier, more efficient, and more effective administration of the 
act. During part of this period, particularly since December 195), 
a committee of field personnel has been engaged in a far-reaching 
study of our complaint and representation case procedures. 

This reexamination of representation case-handling techniques pro- 
duced recommendations which formed the basis of new procedures 
which I placed in effect in early 1952. As a result, so far as repre- 
sentation cases are concerned, delay is no longer a real problem. 

For example, during the last year under the Wagner Act, it took 
an average of 151 days to process a contested election case from peti- 
tion to Board decision. These contested cases are about 20 percent 
of all election cases filed; the remaining 80 percent are disposed of in- 
formally in the field and have never presented a delay problem. 

This time has now been reduced to 55 days from 151 days, as I have 
indicated. As recently as 1951 it took an average of 41 days from the 
filing of the petition in the regional office to the notice of hearing. 
This elapsed time has now been drastically cut to 4 days. 

The entire time from filing of petition to close of hearing now aver- 
ages only 21 days, almost the minimum time possible. We were able 
to conduct almost 7,000 elections last year involving some 800,000 
voters, a greater number of representation elections than in any year 
since passage of the act. 

What is the situation with respect to unfair labor practice cases? 
The most important thing to remember here is that, as I indicated a 
moment ago, despite the fears that the creation of an independent Gen- 
eral Counsel would result in fewer informal adjustments of cases, only 
6.5 percent of all such cases are contested all the way to decision before 
the Board. This means that only about 325 cases of the nearly 5,000 
that we expect to receive this year will be contested before the Board. 
It is some of these cases about which you may receive complaints from 
time to time. - But I want to emphasize again that over 90 percent of 
all cases are disposed of informally in the regional offices. 

This type of case is handled efficiently and speedily, being disposed 
of, on the average, 73 days after filing. This contrasts with the 92 
days similar cases took in the last year of the Wagner Act. 

Nevertheless, there is no avoiding the fact that many of the con- 
tested cases do involve long delays. This is largely a question of per- 
sonnel and budget requirements. It should be understood, moreover, 
that some cases are difficult and just naturally take a long time. In 
others, the parties take full advantage of their rights under our demo- 
cratic system—which no one should deny them—to litigate disputed 
issues before the Board and in the courts, a necessarily time-consuming 
process. 

We have, however, also registered important gains in cutting down 
complaint case handling time. The same committee of field personnel 
previously referred to has recently completed its study of complaint 
case procedures, comparable to the study which resulted in important 
improvements in representation case handling. Their recommenda- 
tions are now being placed in effect throughout our regional offices. 
Experimental tests of the new procedures made in a few offices indi- 
cate that they may reduce the lapse of time from charge to complaint to 
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I€ CO! \) days or less as compared to an average of 220 days for all regional 
© offices during 1950. 
chiey. Even before these new procedures were effected, we had managed 
of th & ng the last 3 months to issue complaints in an average of only 12 20) 
195] HH days after filing of charge. Moreover, productivity of our field pro- 
ching fessionals has increased approximately 33 percent in the last 4 years, 
\s a result of this increased efficiency we closed approximately 2,100 
3 Pro. ‘ore cases in 1952 than we did in 1949, and with a staff only two- thirds 
dures is large as it was 4 years ago. 
epre- During the last year, we have also been able to cut nearly 100 days 
from the time required to file a petition for enforcement of a Board 
took § order in court. And we lave been able to persuade several courts of 
peti- :ppeals to set our cases down for argument more quickly than had been 
‘cent ir practice in the past. The result has been that in two circuits cases 
f in ire now argued and decided as much as 6 months earlier than here- 
tofore.” 
lave We are also studying pretrial procedures to see if steps can be taken 
the vith respect to pleadings and related matters which will sharpen the 
ing, ssues at the hearing. In this way, we may be able to minimize irrele- 


vancies Which on occasion burden our records and delay Board 


ver- lecisions. 


ble [I am sure that this committee understands that such factors as avail- 
0) ‘ility of trial examiners and problems at the decisional level are be- 
ear ud my control. In the pretrial stage, however, I am confident that 
the time from filing of charge to issuance of complaint can be reduced 
as? vithin 3 or 4 months to 90 days or even less. This would represent a 
la 50 “pe recent improvement over the average for the last 5 years. 
n A third advantage of the separation of functions under the Taft- 
ly Hes tley Act has been that it has permitted, in my opinion, a more vig 
re ff orous and healthier development of the law than might have been 
”) possible without it. The General Counsel’s independence has enabled 
dl, him to explore and appraise the impacts of Board decisions in a more 
m critical and objective way than would be possible if there were no 
f | separate Genel ‘al Counsel and the deci isional body itself controlled the 
: nstitution of new proceedings. Here again, however, I think the inte 
. - gration of the General Counsel as a part of the agency structure has 
, t tended to discourage the kind of irresponsible reexamination of settled 
questions and exploration of wholly separate policy, with resulting 
) confusion, conflict and uncert: 1inty, which the creation of an entirely 


ndependent prosecutive and administrative office might tend to 
encourage, 

I do not mean to imply by what I have said that the present separa- 
tion has achieved perfection in the administration of regulatory labor 


On March 31, 1953, Senator Humphrey testified on behalf of certain procedural amend 
ments contained in his bill, 8S. 1146. One of these proposed amendments would establish 
special court of labor appeals, modeled after the Emergency Court of Appeals, with the 
me jurisdiction over NLRB cases as is now exercised by the courts of appeals for the 
ous cirenits In theory, such a proposal would seem to promise creater expedition in 

e disposition of cases Actual experience, I fear. does not bear this out, however. The 
rave lag in the 11 appellate courts between filing of the record and the rendition of 
the decision in NLRB enforcement cases is now 7.2 months, almost exactly the same as 
he corresponding figure for Emergency Court of Appeals cases, which has been 7.1 months 
espite the fact that the Emergency Court cases involve only the narrow issue of the 
alidity of a given regulation. Moreover. that court’s pace slows significantly whenever 
ts volume of cases, at no time the equal of the Board’s litigation docket, increases Given 
the greater vo'ume, length, and complexity of NLRB cases, it appears that the Emergency 
Court would not register sufficient improvement over the record of the recular courts of 
appeals to offset the disadvantages resulting from a stratification of the judicial function 
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relations legislation. The problems that remain, however, do not 
appear nearly as serious as those which, on one extreme, were presented 
when the prosecuting and investigating functions were under the con- 
trol of those making the ultimate decisions, or the problems which, 
on the other extreme, might be presented by creating an entirely sepa- 
rate agency for prosecution and administration, so that we would have 
two independent agencies enunciating national labor policy. 

Most of the existing ambiguities as to authority and possibility of 
conflict between the Board and the General Counsel can be resolved, 
I think, by changing the word “Board” to “General Counsel” in appro- 
priate places in the act.2. Thus, for example, such an amendment to 
sections 6, 10, and 11 would make entirely clear that the General Coun- 
sel has the authority to conduct all aspects of investigations and to 
issue rules and regulations appropriate to his exclusive authority with 
respect to issuance and prosecution of complaints and applications for 
injunctive relief under section 10 (1). 

Similar changes would clarify the General Counsel’s authority to 
investigate petitions and conduct elections in representation cases, 
Sections 3 (d) and 4 (a) might likewise be amended to clarify the Gen- 
eral Counsel's authority with respect to employment and discharge of 
all personnel under his supervision. In this way substantially all of 
the existing ambiguities in the act can be resolved by a few simple 
changes which would, in effect, write into the law the present delega- 
tion of authority,’ and avoid any possibility of further doubt and con- 
flict as to the respective authorities of the Board and the General 
Counsel. 

| also believe we should avoid the practice of one branch of a gov- 
ernmental agency opposing another branch in court proceedings. 
Consequently, 1 do not favor authorizing the General Counsel to peti- 
tion courts of appeals to review Board orders which do not uphold his 
position as a prosecutor. As I understand the concept of administra- 
tive law which has been developed in this country, disagreements of 
this kind, which undercut the uniformity of policy that regulatory 
agencies were intended to develop in their specialized fields, should be 
resolved first within the agency, and if not there, by the Executive or 
the Congress, but not by the judiciary. 

Proposals which would seek to regulate labor-management relations 
by establishing two policymaking oflices which must settle their dif- 
ferences in court would abandon this administrative-law approach 
which has evolved out of the need for uniformity and clarity of policy, 
und the necessity in labor relations for emphasis on informal adjust- 
ment and settlement rather than a purely courtroom-and-litigation 
approach to labor disputes. These factors, I think, are essential if 
we are to have industrial stability. 


Il, UNION SECURITY 


From the consideration Congress gave in 1947 to the subject ot 
union security, and more particularly to the closed shop, we know 


ae of the bills introduced by Senator Taft includes most of my suggestions in this 
regard (S. 659). 

‘The reference is to a written instrument published in the Federal Register wherein the 
Board formally delegated to the General Counsel certain authority necessary to efficient 


coeeatinn of the agency but which the statute as presently written had otherwise left 
unclear. 
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iat the amendments of that year were intended to eliminate arrange- 

nents whereby unions, through control of their memberships, were 
able also to control employment and work opportunities in certain 

pepe The enactment of section 8 (b) (2) and the amendment 
of the proviso to section 8 (a) (3) rende red ie closed shop unlawful, 

1 imposed restrictions upon lesser forms of union security. But 

ntroversy as to the impact of the law in this regard is one of the most 
difficult problems facing all of us. 

Many difficult questions have arisen, for example, in connection with 

e use by employers of unions as sources of labor supply. In many 
industries, as you know, employers regularly obtain workers through 
union facilities. This appears to be the only method, as these indus- 

ies are now operated, by which is many cases employers can be sure 
of obtaining the skilled or migratory or occasional help they need. 

The re is no doubt that unions, in responding to such calls by 
employers, cannot under the present law make union membership or 
tis ities a criterion of referring a man for the job. But what other 
conditions, apart from and unrelated to union membership or activi- 
ties, may a union operating such an employment agency impose on 
ndividuals seeking jobs? May the union, by agreement with an 
employer, prevent the employment or secure the discharge of indi- 
viduals who do not obtain work through its facilities? May it refuse 
to refer an ap yplic ant for a job because, pursuant to a se niority arrange- 

‘nt or rotation schedule by which priority is given to persons longest 

unemipidesdl. the applicant is not yet entitled to referral ¢ May it 

set up other — such as experience or good behavior, or stand: ards 
for journeymen, or residence in the loc ality ? 

Similar elaihidiie also arise where unions do not control the initial 
hiring of employees, but, nonetheless, thereafter seek to affect the 
tenure of their employment for reasons unrelated to union membership 
or activities. 

The questions which I have raised strike at the core of a subject 
that has always been critical in harmonious relations between em- 

ployers and unions. Differences in treatment may perhaps be war- 

ranted, however, depending on the spec ial problems and methods of 
operations of particular industries. Thus, the employment practices 
and economic conditions in industries characterized by casual employ- 
ment, like the building and construction trades or the shipping trades, 
among others, have depended largely on the use of union facilities. 
Disruption of long-established employment procedures designed to 
fulfill the needs peculiar to those industries can, of course, be accom- 
plished only with much greater effort than in businesses which have 
experienced no need for union cooperation in maintaining an employ- 


*For example, some people have thought that a union could not obtain an employee's 
discharge on the ground that the employee was a Communist, a dope peddler, or for some 
similar reason was a disruptive factor in the plant. In one case a charge was filed with 
my office alleging the commissien of an unfair labor practice because an employee was 
discharged, at the request of the union, because he had signed the Stockholm peace peti- 
tion. I felt that the employer on bis own initiative could have discharged the employee 
for this reason, since it did not pertain to union membership or activity, and therefore 
should be allowed to discharge him for the same reason even though at the request of the 
union. The request was not made pursuant to any union-security agreement, or on the 
ground that the employee had been expelled from the union, Accordingly, I refused to 
issue a complaint. But if Congress meant that the only discharges which an employer 
could properly make at the request or insistence of a union are those pursuant te a valid 
union-shop contract even though the reasons for the discharge have nothing to do with 
ee membership, then I was wrong in not issuing a complaint in the Stockholm peace 
petition cas». 


31346—53— pt. 4 26 
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ment system. In making these comments, however, I mean to express 


no value judgments which, I think must be based on greater study 
than I have been able to give the subject. 


Ill, NON-COMMUNIST AFFIDAVITS—SECTION 9 (H) 


I am going to skip reading the section of my formal statement on 
non-Communist aflidavits, and will briefly state my position as this: 

I think that the testimony has shown, and I testified at least a year 
ago before the Senate Labor Committee, and so did Mr. Herzog, that we 
thought the 9 (h) affidavit had lost its effectiveness. I said that I 
thought it should be repealed or enforced; that I appreciated the 
problems of enforcement that the Department of Justice has because 
of the tense of the affidavit. 

I would unequivocally recommend the repeal of section 9 (h) if 
we had assurance of a sound substitute. 

I think your bill (S. 1254), Senator Goldwater, goes in the right 
direction. It may be the answer. I am not trying to be presump- 
tuous, because it is such a serious problem. 

I think another agency of the Subversive Activities Board type 
which will hold full hearings on the subject is the method. I have 
not enough experience to express an opinion about the standards that 
such a board should use; that is something for Congress to figure out. 

My only problem and my only personal worry is delay, delay and 
some clear enunciation by the Congress as to what it expects the 
National Labor Relations Board to do when the Subversive Activities 
Control Board, let us say, takes a case. 

Now, on delay, I do not like to throw cold water on any suggestion. 
We are looking for answers and it is very easy to say, “Well, that will 
take a lot of time.” 

All litigation takes time; we appreciate that. If good can be done 
with it, we are all for it. 

But I feel that if these unions are a threat to our security at the 
present time, as Congress has found, that waiting 2 years, or perhaps 
3, for a final determination is a serious thing. 

Coupled to that is the problem of how the National Labor Relations 
Board should handle cases while the Subversive Activities Control 
Board is handling complaints. 

Now, the National Labor Relations Board’s apparent failure to 
investigate charges of subversion has prejudiced and has hurt our 
reputation. 

We felt we had no such authority under the law as it was written, 
although we did try a technique in this ACA case in the district court 
here, which I think is a valid technique. 

But because we did not investigate on our own we were criticized. 

Now, unless we in the Board know what we are supposed to do with 
the case when the Subversive Activities Control Board starts to inves- 
tigate, we are going to get the same criticism. 

We would like to know whether, under the bill as written, after the 
Attorney General makes a complaint to the Subversive Activities Con- 
trol Board, the National Labor Relations Board is supposed to give 
full faith and credence to that compliant and delay cases and postpone 
them or wait until determination by that Board or wait until final 
determination by the circuit court of appeals or the Supreme Court. 
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I have read the bill. I have not studied it as carefully, perhaps, 
s I should or would like to. As I read it, I think it means that we 
wait for a final determination. 

But there is a clause that says that the National Labor Relations 

Board shall conform its policy or its regulations to actions of the 
Subversive Activities Control Board. Now, that Board operates 
pretty much like any other administrative agency, with panels, hear- 
ngs, and other procedural requirements. There are a lot of stages in 
the proceedings at which point the public may say, “Well, that union 
s under indictment ; it is under a cloud; it looks like it is going to be 
held guilty. Now, National Labor Relations Board, you are not going 
to process any of their cases, are you, while they are under that 
cloud ¢” 

I may be overemphasizing it, but as an administrator who has had 
a lot of experience with section 9 (h) and has had a lot of heartaches 
about it, I hope that, whatever is done, Congress will make crystal 
clear exactly when it intends the National Labor Relations Board to 
stop processing cases of subversive organizations, during the pendency 
of proc eedings before the Subversive Activities Board. 

If the Goldwater bill is not passed, or is not the answer, although 
my experience in administering section 9 (h) has left me very much 
against the section’s effectiveness procedurally, I think there is never- 
theless hope, by amending it, of making it more effective. 

[ think lawyers with legal imagination could rewrite section 9 (h) ; 
they could make it more inclusive as to persons and as to time of 
membership in the Communist Party, and as to support of the Com- 
munist Party. 

The affidavit now says, “I am not a member,” or “I am not affiliated.” 

I certainly do not claim to be an expert in criminal law, but I think 
there are other things missing there, such as support of the Communist 
Party, sympathetic association, and so on. 

Senator Gotpwater. Time seems to be the major dissatisfaction 
with this approach. However, as I remember, we have been endeavor- 
ing since 1917 to accomplish this. 

It has gotten to be like the turtle; a little more time is not going to 
hurt, as long as it accomplishes the result. 

As to when the National Labor Relations Board should enter into it 
is something, as you say, that Congress will have to define. 

This is my personal opinion, and it is my intent that it not apply 
until the proceedings of the Board are final. 

I think you will find yourself in much more trouble. I think this 
thing has to follow pretty much the motions and mechanics of our 
courts, 

It is merely an instrument to enable the Board, or a board, to say, 
“This union is controlled by Communists, you get rid of them.’ 

If we start off by asking you to enter the field when the first sug- 
gestion is made, I think you will be pretty cluttered up with it. 

We have to protect unions as well as go after those that are domi- 
nated by Communists. 

Mr. Borr. That is right; we would be cluttered up, and in labor 
relations the delay of a case has more side effects than the public 


generally realizes. You cannot always go back and pick up the 
? . . S 


pieces after you have delayed a case. 
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IV. SECONDARY BOYCOTTS 


Serious consideration should also be given, I believe, to amendment 
of section 8 (b) (4) (A), which deals generally with secondary strikes 
and boycotts. In general, Congress intended by this section to pro- 
tect neutral employers who have no disputes with their own employees 
against strikes and picketing of their business operations in order to 
compel them to cease doing business with other employers who have 
labor disputes with their own employees. I have done everything in 
my power to give this section, as I have other sections of the law, the 
fullest effect and most sympathetic administration consistent with 
the language and history of the statute. 

Thus, these cases have been given utmost priority in handling, as 
the law requires, and I have maintained and still maintain here in 
Washington a small group of experienced trial lawyers whose business 
it is to dispose of these cases with the utmost speed and efficiency. 

We have on appropriate occasions completed our investigations and 
obtained injunctive relief within 48 hours of the filing of charges. 
This has been true in critical situations such as, for example, the recent 
tugboat strike in New York Harbor (New York Shipping Assn., 2- 
CC-246) ; and similar speed has been practiced in strike situations 
involving atomic projects (Electric Boat Co., 2-CC-242), defense 
installations (Spry’s Electric Co., 6-CC-78), the newspaper industry 
(Pittsburgh Press Co., 6-CC-44), and Puerto Rican shipping (Puerto 
Rico Steamship Assn., 24-CC-11, 12; Bull Insular Lines, 24-CC-19), 
among others. 

Moreover, I have exercised the widest possible discretion consistent 
with responsible administration in authorizing complaints in cases 
of this kind in order to test the outermost. limits of the protection 
which could be given neutral employers and their employees under 
this section of the law. 

In this way I have sought to obtain clarification or limitation and 
correction of decisions which seemed to me appropriate for such treat- 
ment. As a result of this approach to the law on the part of my 
office, we now have a fairly sizable body of Board and court decisions 
for study in your examination of this section of the law. 

These decisions, as you know, on the one hand, expose what have 
been characterized before you as gaping holes in the law from the 
standpoint of employer protections, and, on the other hand, alleged 
inequities and unfairness toward legitimate trade union activity. I 
believe I can be most helpful here by pointing up for you as briefly 
and simply as I can the more significant areas of difficulty and ambi- 
quity in the present state of the law on this subject. 

Thus, as the Board has held, the restricted wording of section 8 
(b) (4) (A) indicates that the protection of secondary employers 
against involvements in others’ labor disputes is not unlimited. 

For example, it has been held that the section does not protect 
secondary employers from direct pressure as from a threat to picket 
or strike, or from economic pressure by way of purely consumer 
boycott picketing. Rabouin d/b/a Conway's Express v. NLRB (195 
F. 2d 906, 911-912 (C. A. 2)), Capital Service. Inc. v. NLRB, decided 
January 30, 1953 (C. A. 9). Also, the Board early in the adminis- 
tration of the amended act decided that section 8 (b) (4) (A) had 
to be read in conjunction with sections 7 and 13, which protect the 
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cht to engage in concerted activity and strikes, and that the section 
therefore “does not outlaw any of the primary means which unions 
traditionally use to press their demands on employers.” Pure Oil Co. 

st NLRB 315, 318). The Supreme Court subsequently indicated 
general approval of this approach without squarely passing on the 
question in VLRB vy. Denver Building and Construction Trades Coun- 

| (341 U.S. 675, 687, 692), NLRB vy. International Ric Milling Co, 

341 U.S. 655, 672-673). 

Other ambiguities in the present language of the section create 
serious doubts also as to the other aspects of the statute’s protection. 
lor example, does section 8 (b) (4) (A) prohibit a union of agricul- 
tural employees, or railway employees, or employees of a political 
subdivision like a school board, all of whom are exempt from the 
srotection of the statute, from striking a farmer, a railroad, or the 
political subdivision, in order to compel their employer to cease doing 
business with another employer who is subject to the act? The Board 
has ruled, with the approval of a court of appeals, that such a strike 
is not prohibited.* 

In another case, however, where the union which induced the rail- 
way employees to strike was a union of teamsters, whose members were 
subject to the act, the court of appeals disagreed with the Board and 
held that the union had violated section 8 (b) (4) (A). 

In a third situation of this kind, the Board has held that a strike 
by employees of an employer subject to the act to force a govern- 
mental body to cease doing business with another person subject to 
the act is not a violation of section 8 (b) (4).8 

No court has squarely determined this question as yet. 

Another troublesome area involves picketing of the primary em- 
ployer and other similar activities away from the primary employer’s 
premises. For example, the Board has held, in a case in which the 
primary employer was an out-of-town trucker whose business premises 
could not be picketed by the union, that within certain limitations the 
union could picket the trucks of the primary employer while they 
were on the premises of the secondary employer.’ 

The Second Circuit Court of Appeals has agreed with the principle 
which the Board applied in that case."° 

Another type of conduct away from the premises of the primary 
employer which the Board has held is not barred by the section is the 
inducement of secondary employees not to make deliveries, and so 
forth, by crossing a picket line at the premises of the primary em- 
ployer.” 


® DiGiorgio Fruit Corp. (87 NLRB 720), sustained 191 PF. 2d 642 (C. A. D. C.), certiorari 
denied, 342 U. 8. 869. 

7 International Rice Milling Co., Inc. v. NLRB (183 F. 2d 21 (C. A. 5)), reversing 
84 NLRB 360. (Certiorari to review this phase of the court’s decision was not sought and 
I have continued to authorize complaints in this area. Northwest Nut Growers (36—-CC 
26): A. L. Russo (20—-CC-76) ; Pioneer Mining Corp. (17—CC-—11) 

* Al J. Schneider Co. (87 NLRB 899). In line with the court of appeals’ decision in 
regard to railroad employees, I have, since that decision, authorized complaints in two 
cases seeking a reversal of the Schneider case. One of the cases was settled and the other 
is presently before the Board. Spry’s Electric Co. (6-CC-78). The latter case involves 
a strike by employees of contractors on a national-defense project to force the U. S. Army 
engineers to cancel a contract with a contractor whose employees are represented by 
another union. 

® Schultz (87 NLRB 502). But ef., Sterling Beverages (90 NLRB 401). I have author- 
ized complaints in several cases which are now before the Board to test whether the sec- 
ondary employer’s premises may be picketed when the primary employer's truck is there if 
the primary employer has a regular place of business in the area which can be picketed. 

10 NLRB v. Service Trade Chauffeurs (Howland Dry Goods) (199 F. 2d 709 (C. A. 2)). 

41 Interborough News (90 NLRB 2135). So far the Board has held only that the union 
involved in the primary dispute may do this and I have authorized issuance of complaints 
in several situations in which unions not so involved have issued such orders. 
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While, as I have said, the Supreme Court has, in general, indicated 
approval of the Board’s approach to the problems of accommodation 
of competing interests presented in these cases (see Denver Building 
and Construction Tredes Council and International Rice Milling 
-ases above), the Congress might well clarify its intention in this area. 

One of the amendments proposed to section 8 (b) (4) (A) would 
exempt from the provisions of the section work which a struck em- 
ployer farms out to another employer because of a current labor 
dispute. 

A Federal court has held that it is not a violation of the section as 
now written to induce the employees of the second employer not to do 
this substituted work.” 

My predecessor and I have followed this decision and, in general, 
have refused to issue complaints in such circumstances.” 

But Congress may also believe that clarification in this area is desir- 
able, and Senator Taft had introduced a bill to cover this situation. 

I am going to omit reading portions of my statement appearing on 
pages 27, 28, and 29, dealing with another aspect of the struck work 
problem and with certain problems in the ladies’ garment, building 
trades, and men’s clothing industries, arising from the contractor- 
subcontractor relationships in these businesses. 

Several committee witnesses before the committee seemed to have 
had the impression that injunctive relief against jurisdictional dis- 
putes is not available under section 10 (1). Thisisa mistake. Section 
10 (1) expressly provides that its procedures shall apply to jurisdic- 
tional dispute cases when appropriate and, in serious situations which 
could not be settled, it has been my practice promptly to seek 10 (1) 
injunctions.” 

It has also been my general practice to institute 10 (1) injune- 
tion proceedings in all jurisdictional dispute cases once it has been 
established that the striking union is not entitled to assignment of 
the work for which it is striking. 


V. FREE SPEECH, SECTION 8 (C) 


The free-speech provision of section 8 (c) has also given rise to a 
line of Board decisions which have been the subject of great contro- 
versy and as to which I wish to make my views clear. 

In general, these cases held that if an employer has a rule barring 
union activities of employees on company time and property, he may 
not address his employees on company time and property before an 
election, while denying a similar opportunity to the union. 

The Board has more recently ruled that the same principle applies 
even where the company does not have a rule against solicitation “ and 


™ Douds v. Metropolitan Federation of Architects (75 F. Supp. 672 (D. C. 8. D. N. Y.)). 
If, however, the second employer does other work in addition to the so-called struck 
work, I have regarded an interference with the other work as a violation of the section 
and have authorized a complaint. Wegner Machinery Corp. (2—CC—233). 

“For example, during the past year, 10 (1) injunctions were authorized or obtained in 
Electric Boat Division, General Dynamics Corp. (2—CD-72): Mason Moore-Tracy, Inc. 
(2—-CD-70) ; McDowell Company, Inc. (20-CD—-28) ; Hall Scott Motor Division of the ACF 
Brill Motors Company (20—-CD-31, 32); Samuel A. Agnew d/b/a Klamath Cedar Company 
(20-CD-33) ; Central Roig Refining Company, Inc. (24—CD-2. 3. and 4). 

® Unfortunately, my_views on this subject have been misunderstood. See testimony of 
Tees E. Schroyer before Senate Committee on Labor and Public Welfare, Mar. 24, 

953. 

: 16 Bonwit Teller, Inc. (96 NLRB 608); enforced 197 F. 24 (C. A. 2): cert. den. 345 
1. S. 905, 

17 Biltmore Manufacturing Co. (97 NLRB 905). 
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union has therefore been able freely to contact the employees by 
er means.*® 

However, the rule does not require that the union be given the last 

ord, but only that the employees have an opportunity to hear both 
sides under reasonably equal circumstances.’® 

On the facts of the Bonwit Teller case, I think the finding of an 

nfair labor practice was correct, for the employer had long enforced 

no-solicitation rule which prevented access by the union to the 
employees at their place of work for organizational purposes, even on 
the employees’ free time. 

When an employe r discriminatorily ignores a no-solicitation rule 

r the purpose of speaking against a union, but enforces it for the 
purge of preventing union organization, I think a violation of the 
statute has occurred. ‘Che Second Circuit Court of Appeals upheld 
the Board’s position in this respect, and the Supreme Court denied 
certiorari.” 

On the other hand, I have serious misgivings regarding the support- 
ability of the Board’s holding that, even in the absence of a no-solici- 
tation rule, an employer who addresses an antiunion speech to his em- 
ployees before an election must give the union an equivalent op- 
portunity to reply, “where the circumstances are such that only by 
eranting [the union’s] request, will the employees have a reasonable 
op portunity to hear both-sides.” 

The Court of Appeals for the Second Circuit, in its Bonwit Teller 
decision, rejected this alternative Board holding, and I recommended 
to the Board that it not file a petition for certiorari to review that 
aspect of the court’s decision—a recommendation which the Board 
adopted, although it has continued to adhere to this view in other 
cases. 

I also seriously question distinctions which have been drawn be- 
tween election and unfair labor practices cases in determining the 
impropriety of employer or union preelection conduct. I find it 
difficult to see the value of a rule that actions which are not unfair 
; ibor practices, and therefore are not subject to remedy or prevention 
by the Board, may nevertheless afford a basis for setting an election 
aside. 

Moreover, I think our industrial community is entitled to have a 
single standard of illegality of conduct, not two different standards, 
de .pending on the nature of the proceeding. 

I should like to omit reading the section 8 (d) discussion on pages 
34, 35, 36, and 37 of my formal statement. 


VII. PROCEDURAL CHANGES 


I have a suggestion or two for procedural changes which I shall 
discuss from the point of view of administrative efliciency, and as to 
which I believe the changes I suggest are noncontroversial, if there is 
anvthing noncontroversial, in the Taft-Hartley law. 

First, I believe it would be unwise to permit certification of repre- 
sentatives to be determined on the basis of card checks instead of an 


18 Metropolitan Auto Parta, Inc. (99 NLRB No. 73). 
1% Snively Groves, Inc. (102 NLRB No. 162). 
» Bonwit Teller, Inc. v. NLRB, supra. 
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election. I believe a secret ballot is the only satisfactory method of 
ascertaining the employees’ untrammeled choice. 

Board agents are not experts in handwriting, and cannot be expected 
to detect forged signatures on authorization cards. Moreover, there 
often is no satisfactory way of determining whether the cards were 
signed under conditions that permitted a free choice. Accordingly, 
I believe an election should be held in every appropriate case where 
a petition is filed. 

My second comment relates to the provision of the act (sec. 9 (c) 
(3)), which forecloses the holding of more than one election a year 
in any bargaining unit or subdivision thereof. 

[ will sum that up this way. 

That section provides that only one election a year can be directed, 
I think that was intended to protect an employer against harassment 
by a union which lost an election and filed another petition a few 
months later and then another one a few months after that. I am in 
complete agreement with this purpose. 

But the Congress, by writing the restriction so narrowly, has, I 
think, prevented the Board from holding elections in situations where 
all parties would be willing to agree to have the Board resolve the 
situation. 

An example would be in a schism case, a case where the employees 
become completely dissatisfied with their representatives because they 
feel it is a Communist union, for example, and they abandon it in a 
body and go to another union. 

If the new group goes in and files a petition for an election and if 
there has been an election in less than a year, we cannot handle the 
case. We cannot even handle it by consent because we feel it is con- 
trary to the spirit of the statute as written. 

I think there are 1 or 2 things in the law like that which are meant 
all right, but in practice have prevented the agency from doing the 
right thing in a labor situation. 

Let me illustrate the difficulty by another concrete example. An 
election has been held among the production and maintenance workers 
of a factory, which the petitioning union attempted to organize on a 
plantwide basis, and the employees have shown by their vote that they 
did not want to be represented by that union. 

Five or six months later, a group of those employees, consisting of 
perhaps 15 percent of the total number of workers, who are skilled in 
a particular craft, joined a different craft union and want to be repre- 
sented by it. 

The Board is forbidden to hold an election in such a case until the 
lapse of 12 months, even if the craft employees are 100-percent union- 
ized. Their only recourse is to strike for recognition if the employer 
insists on an election. That seems to me to be an undesirable state of 
the law. 

Similarly, as I indieated a few moments ago, when a genuine schism 
occurs within a union during the first 12 months, no election can be 
conducted even though the situation may be so confused the employer 
does not know with whom he should bargain. 

Finally, there is a very technical change I propose in section 9 (g), 
which sounds insignificant but which would have tremendous effect 
on the cases we are processing. 
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[hat is the section requiring the filing of financial reports. I think 
- gently requires Congress’ attention. 
s this section is now construed, unions, to remain in compliance and 
ve their cases processed before the Board, must have on file 7 all 
times financial statements relating to their most recent fiscal yea 
[his is an impossible requirement. Following the end of a fisc al 
ir, several months are normally necessary in which to complete the 
diting of accounts and the preparation of the financial statements. 
To prevent an annual moratorium period on all cases where the 
charging or petitioning party was a union, which I am sure Congress 
did not intend, unions have been treated as being in compliance during 
period their financial statements are being prepared 1f they execute 
a form entitled “Certificate of Intent.” 
sy this form unions certify that they intend to file the necessary 
uments as soon as they are ready, and an allowance of 90 days for 
, purpose is granted. 

While the problem has been temporarily solved in this way, I feel, 
however, that the matter should be handled by legislation. The ques- 
tion has recently become the subject of court litigation, and a court 
setback on this issue could be as disruptive of stabilized industrial 
relations as the Highland Park decision of the Supreme Court, which, 
as the committee will recall, required corrective legislation (Public 
Law 189, 82d Cong., enacted Oct. 22, 1951). 

For this reason, I recommend that section 9 (g) be amended to givea 
grace period of 90 days for the renewing of financial statements. 


vei 


Gor 


CONCLUSION 


I hope that these comments will be helpful to you. No one—cer- 
tainly no really informed person—familiar with the histor y and prob- 
lems of labor relations and labor legislation can say he knows the 
answers, 

I think the best we can do is strive, as you are striving, with intelli- 
gence and objectivity to see and understand the competing considera- 
tions that must determine the final judgments. Those judgments are, 
of course, your responsibility to make; the administrative agency’s 
judgments come later and lie within the limited areas you mark out 
for its discretion. 

But the extent to which you face and the wisdom with which you 
decide the basic questions of national policy that need decision and 
the clarity with which you express those decisions will, I think, make 
the difference between successful or unsound administration of the act; 
between having an industrial community which trusts and has confi- 
dence in the integrity of the Government’s role in labor relations and 
turns to the Board, instead of to strikes and lockouts, for resolution of 
its disputes; in short, between a good or a bad labor relations statute. 

Accusations of biased and unfair administration of the act have 
been made—fortunately not many in relation to the large volume of 
cases we handle, but I take very seriously even one such accusation. 
I am not going to tell you I am an honest man; my life and record 
must spe: ak for me on that score. 

But I can, and my sense of fairness and decency requires that I 
do, speak up for my colleagues and the staff. They have no special 
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claims to virtue, but they try to do only what the law you have written 

says they should do; they call them as they see them, honestly, with 
courage and intelligence, and with complete fidelity to the statute 
they are administering. I think that is all you can and do expect of 
them. 

Some of them administered the Wagner Act when that was the 
Nation’s law. Some of those who administered that law are now in 
private practice and representing management with the same vigor 
and enthusiasm that they once applied to their job in Government. 
That is as it should be. Others of them are still with the Government, 
administering the Taft-Hartley Act in the same way. That is also 
as it should be. 

But I cannot help resenting the pious declamations of those who 
would have it wee that only they have cleansed themselves of the 
so-called Wagner Act philosophy; that only they have the objectivity 
and integrity that you have a right to exact of all public servants; 
and that in administering the Wagner Act only they proceeded as 
conscientious public servants, but all ‘others approached it as a crusade, 
a way of life, or a philosophy. 

Let the Congress write its will clearly and forthrightly and you 
need have no fear that it will not be administered as you intend. To 
the extent that your will is unclear, however, the Board and we will 
necessarily be the subject of bric whats from the disappointed litigant. 
In labor relations, that is even more an occupational hazard than in 
umpiring. The more perfectly you express your will, however, the 
more effective and accepted will be the exercise of the conscientious 
administrator’s judgment. 

Senator Gotpwater. Thank you very much, Mr. Bott. 

Do any of the other members of your group care to make any 
remarks? 

Mr. Borr. I think not. 

Senator Gotpwarer. I cannot speak for the rest of the committee. 
I do want to apologize for their not being here. 

I think you do understand the situation on the floor and other com- 
mittee meetings have required their attendance. 

Mr. Borr. I do understand. 

Senator Gotpwater. It has been a pleasure having you here and 
having your comments. I know they will read your ‘remarks in the 
record. 

Mr. Borrs. Thank you. 

Senator Gotpwatrr. Without objection from the committee, we 
will recess until tomorrow morning at 10 o’clock. We will be m 
room 457, 

(The prepared statement of Mr. Bott follows :) 


STATEMENT OF GEORGE J. Bott, GENERAL CoUNSEL, NATIONAL Lasor RELATIONS 
Boarp 


Mr. Chairman and gentlemen of the committee, my name is George J. Bott. 
I have been General Counsel of the National Labor Relations Board since Septem- 
ber 1950, following 13 years of service with the agency. From 1935 to 1987, I 
was law clerk to Judge Charles H. Moorman of the United States Court of Ap- 

peals for the Sixth Circuit. In 1937 I joined the staff of the National Labor 
Relations Board. From 1937 to 1948, I was engaged in attorney work in the 
field and related case clearance work here in Washington, and also served as 
director of the Kansas City and Chicago regional offices. In 1948 I was appointed 
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\ssociate General Counsel of the Board, in charge of all field operations, by my 


With r predecessor, Mr. Denham. I occupied this position until appointed General 

atute counsel by the President. 

ct of | feel honored and grateful for the opportunity you have given me to appear 
before you today. 


hope my testimony here today will serve a dual purpose: To give you some 
Ti ierstanding of how the Office of the General Counsel operates, and to call 
Wo to your attention some of the problems that have suggested themselves to us 

which may commend themselves to you as appropriate for examination 
this time. 


I. THE SEPARATION OF FUNCTIONS 


ISO In the Labor-Management Relations Act of 1947, Congress made the National 
Labor Relations Board the subject of an experiment in administrative agency 
vl] vanization. In general, the act undertook to separate the quasi-judicial iunc- 
us of the agency from the investigating and prosecuting functions by setting 
p an independent Office of the General Counsel, with final authority for the 
Iby nvestigation and prosecution of cases and with supervision over all of the 
ts: field offices and, with certain exceptions, all personnel of the agency. I believe 
that this separation of functions has contributed to three improvements in admin- 
stration of the labor relations law: 

It has contributed to increased public confidence in the fairness and integrity 
of the agency's decisional processes. Despite assertions of alleged unfairness 
Ou which I think unwarranted and about which I intend to comment briefly later, 
ro : | think it is correct to say that having prosecutions carried on by an independent 
agent, wholly uncontrolled in that function by the Board members who decide 
the cases, and having the decisions made by Board members who have nothing 
it, to do with the investigations and prosecutions has increased public confidence. 
in At the same time, by retaining the General Counsel as a part of the agency 
structure, the centralized administrative agency approach of the act has been 
retained, and a uniform development of the law by a single responsible agency 
of Government continued.’ 

2. A second advantage of the separation of functions is that it has facilitated 
procedural reforms in case handling. Five heads may be better than one when 
it comes to making judicial determinations, but when it comes to administration 
of policy, concentration of responsibility is best. Nowhere has this been proved 
as clearly as it has been in connection with improved and speedier methods for 
case handling. 

\t the risk of appearing immodest concerning the job that the General Counsel’s 
Office has done, I should like to document this assertion with some detail because 
| know how much you are and should be concerned with delays in case handling. 

During the past 21%4 years, I have placed special emphasis on achieving a 
speedier, more efficient and more effective administration of the act. During 
part of this period, particularly since December 1951, a committee of field per- 
sonnel has been engaged in a farreaching study of our complaint and representa- 
tion case procedures. This reexamination of representation case-handling tech- 
niques produced recommendations which formed the basis of new procedures 
which I placed in effect in early 1952. As a result, so far as representation 
cases are concerned, delay is no longer a real problem. 

For example, during the last year under the Wagner Act, it took an average 
of 151 days to process a contested-election case from petition to Board decision. 
rhese contested cases are about 20 percent of all election cases filed ; the remain- 
ing 80 percent are disposed of informally in the field and have never presented a 
delay problem. This time has now been reduced to 55 days from 151 days as I 
have indicated. As recently as 1951 it took an average of 41 days from the 
filing of the petition in the regional office to the notice of hearing. This lapsed 
time has now been drastically cut to 4 days. The entire time from filing of 


1 Fortunately, the predictions of opponents of the act in 1947 that the creation of the 
independent General Counsel’s Office would necessarily discourage informal settlement of 
cases and increase litigation have not come true. The record shows that under the present 
division of functions within the framework of a single administrative agency approximately 
90 percent of all cases filed are still handled informally in the regional effices without 
requiring transfer to Washington or other formal litigation. Such amicable disposition 
of cases by negotiation and informal settlement is, of course, the lifeblood of the adminis- 
trative process and the most important feature of any labor-relations regulatory process. 
I have a great fear that the national labor policy would break down if this informal and 
administrative, as distinguished from purely technical and courtroom, approach to labor- 
relations problems were abandoned. 
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petition to close of hearing now averages only 21 days, almost the minimum 

time possible. We were able to conduct almost 7,000 elections last year involving 

some 800,000 voters, a greater number of representation elections than in any 
year since passage of the act 

What is the situation with respect to unfair labor practice cases? The most 
important thing to remember here is that, as I indicated a moment ago, despite 
the fears that the creation of an independent General Counsel would result in 
fewer informal adjustments of cases, only 6.5 percent of all such cases are con- 
tested all the way to decision before the Board. This means that only about 
325 cases of the nearly 5,000 that we expect to receive this year will be contested 
before the Board. 

It is some of these cases about which you may receive complaints from time 
to time. But I want to emphasize again that over 90 percent of all cases are 
disposed of informally in the regional offices. This type of case is handled 
efficiently and speedily, being disposed of, on the average, 73 days after filing 
This contracts with the 92 days similar cases took in the last year of the Wagner 
Act. 

Nevertheless, there is no avoiding the fact that many of the contested cases 
do involve long delays. This is largely a question of personnel and budget 
requirements. It should be understood, moreover, that some cases are difficult 
and just naturally take a long time. In others, the parties take full advantage 
of their rights under our democratic system—which no one would deny them— 
to litigate disputed issues before the Board and in the courts, a necessarily 
time-consuming process. 

We have, however, also registered important gains in cutting down complaint 
case-handling time. The same committee of field personnel previously referred 
to has recently completed its study of complaint-case procedures, comparable 
to the study which resulted in important improvements in representation case 
handling. 

Their recommendations are now being placed in effect throughout our regional 
offices. Experimental tests of the new procedures made in a few offices indicate 
that they may reduce the lapse of time from charge to complaint to 90 days or 
less as compared to an average of 220 days for all regional offices during 1950. 

Even before these new procedures were effected, we had managed during the 
last 3 months to issue complaints in an average of only 129 days after filing of 
charge. Moreover, productivity of our field professionals has increased approxi- 
mately 33 percent in the last 4 years. As a result of this increased efficiency, 
we closed approximately 2,100 more cases in 1952 than we did in 1949, and with 
a staff only two-thirds as large as it was 4 years ago. 

During the last year, we have also been able to cut nearly 100 days from 
the time required to file a petition for enforcement of a Board order in court. 
And we have been able to persuade several courts of appeals to set our cases 
down for argument more quickly than had been their practice in the past. The 
result has been that in two circuits cases are now argued and decided as much 
as 6 months earlier than heretofore.’ 

We are also studying pretrial procedures to see if steps can be taken with 
respect to pleadings and related matters which will sharpen the issues at the 
hearing. In this way we may be able to minimize irrelevancies which on occa- 
sion burden our records and delay Board decisions. 

I am sure that this committee understands that such factors as availability of 
trial examiners and problems at the decisional level are beyond my control. 
In the pretrial stage, however, I am confident that the time from filing of charge 
to issuance of complaint can be reduced within 3 or 4 months to 90 days or even 


*On March 31, 1953, Senator Humphrey testified on behalf of certain procedural amend- 
ments contained in his bill, S. 1146. One of these pronosed amendments would establish 
a special Court of Labor Anneals, modeled after the Emergency Court of Appeals, with 
the same jurisdiction over NLRB cases as is now exercised by the courts of appeals for 
the various circuits In theory, such a proposal would seem to promise greater expedition 
in the disposition of cases. Actual experience, I fear. does not bear this out, however. 
The average lag in the 11 anpellate courts. between filing of the record and the rendition 
of the decision in NLRB enforcement eases, is now 7.2 months almost exactly the same 
as the corresponding figure for Emergency Court of Apneals cases, which has been 7.1 
months. despite the fact that the emergency court cases involve only the narrow issue of 
the validity of a civen regulation. Moreover. that court’s nace slows significantly when- 
ever its volume of cases, at no time the equal of the Board’s litigation docket. increases. 
Given the greater volume. leneth, and complexity of NLRB cases, it anpears that the 
emergency court would not register sufficient improvement over the record of the regular 


a of appeals to offset the disadvantages resulting fro™ a stratification of the judicial 
unction. AF 
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ess. This would represent a 50-percent improvement over the average for the 
ist 5 years. 

2s A third advantage of the separation of functions under the Taft-Hartley 
\et has been that it has permitted, in my opinion, a more vigorous and healthier 

development of the law than might have been possible without it. The General 
Counsels’ independence has enabled him to explore and appraise the impacts of 
Roard decisions in a more critical and objective way than would be possible if 
here were no separate General Counsel and the decisional body itself controlled 
he institution of new proceedings. Here again, however, I think the integration 
f the General Counsel as a part of the agency structure has tended to discourage 
the kind of irresponsible reexamination of settled questions and exploration of 
vholly separate policy, with resulting confusion, conflict and uncertainty, which 
the creation of an entirely independent prosecutive and administrative office 
light tend to encourage. 

I do not mean to imply by what I have said that the present separation has 
ichieved perfection in the administration of regulatory labor-relations legislation. 
rhe problems that remain, however, do not appear nearly as serious as those 
vhich, on one extreme, were presented when the prosecuting and investigating 
imctions were under the control of those making the ultimate decisions, or the 

oblems which, one the other extreme, might be presented by creating an entirely 
parate agency for prosecution and administration, so that we would have two 

ependent agencies enunciating national labor policy. 

Most of the existing ambiguities as to authority and possibility of conflict 
etween the Board and the General Counsel can be resolved, I think, by changing 
he word “Board” to “General Counsel” in appropriate places in the act.* Thus, 
or example, such an amendment to sections 6, 10, and 11, would make entirely 

ear that the General Counsel has the authority to conduct all aspects of investi- 
itions and to issue rules and regulations appropriate to his exclusive authority 
vith respect to issuance and prosecution of complaints and applications for 
injunctive relief under section 10 (1). Similar changes would clarify the 
General Counsel’s authority to investigate petitions and conduct elections in 
epresentation cases. Section 3 (d) and 4 (a) might likewise be amended to 
clarify the General Counsel’s authority with respect to employment and dis- 
charge of all personnel under his supervision. In this way substantially 
all of the existing ambiguities in the act can be resolved by a few simple changes 
vhich would, in effect, write into the law the present delegation of authority,‘ 
and avoid any possibility of further doubt and conflict as to the respective 
uthorities of the Board and the General Counsel. 

I also believe we should avoid the practice of one branch of a governmental 
agency opposing another branch in court proceedings. Consequently, I do not 
favor authorizing the General Counsel to petition courts of appeals to review 
Board orders which do not uphold his position as a prosecutor. As I understand 
the concept of administrative law which has been developed in this country, dis- 
agreements of this kind, which undercut the uniformity of policy that regulatory 
agencies were intended to develop in their specialized fields, should be resolved 
first within the agency, and, if not there, by the Executive or the Congress, but 
not by the judiciary. Proposals which would seek to regulate labor-management 
relations by establishing two policymaking offices which must settle their differ- 
ences in court would abandon this administrative law approach which has evolved 
out of the need for uniformity and clarity of policy, and the necessity in labor 
relations for emphasis on informal adjustment and settlement rather than a 
purely courtroom and litigation approach to labor disputes. These factors, I 
think, are essential if we are to have industrial stability. 
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UNION SECURITY 











From the consideration Congress gave in 1947 to the subject of union security, 
and more particularly to the closed shop, we know that the amendments of that 
year were intended to eliminate arrangements whereby unions, through control 
of their memberships, were able also to control employment and work opportuni- 
ties in certain industries. The enactment of section 8 (b) (2) and the amend- 






















* One of the bills introduced by Senator Taft includes most of my suggestions in this 
regard (S. 659). 7 

“The reference is to a written instrument published in the Federal Register wherein the 
Board formally delegated to the General Counsel certain authority necessary to efficient 
be em of the agency but which the statute as presently written had otherwise left 
nelear. 
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ment of the proviso to section 8 (a) (3) rendered the closed shop unlawful and 
imposed restrictions upon lesser forms of union security. But controversy as to 
the impact of the law in this regard is one of the most difficult problems facing 
all of us. 

Many difficult questions have arisen, for example, in connection with the use 
by employers of unions as sources of labor supply. In many industries, as you 
know, employers regularly obtain workers through union facilities. This appears 
to be the only method, as these industries are now operated, by which, in many 
cases, employers can be sure of obtaining the skilled or migratory or occasional 
help they need. There is no doubt that unions, in responding to such calls by 
employers, cannot under the present law make union membership or activities 
a criterion of referring a man for the job. 

But what other conditions, apart from and unrelated to union membership 
or activities, May a union operating such an employment agency impose on 
individuals seeking jobs? May the union, by agreement with an employer, pre- 
vent the employment or secure the discharge of individuals who do not obtain 
work through its facilities? May it refuse to refer an applicant for a job because, 
pursuant to a seniority arrangement or rotation schedule by which priority is 
given to persons longest unemployed, the applicant is not yet entitled to referral‘ 
May it set up other controls, such as experience or good behavior, or standards 
for journeymen, or residence in the locality? 

Similar questions also arise where unions do not control the initial hiring of 
employees, but, nonetheless, thereafter seek to affect the tenure of their employ- 
ment for reasons unrelated to union membership or activities.° 

The questions which I have raised strike at the core of a subject that has al- 
ways been critical in harmonious relations between employers and unions. 
Differences in treatment may perhaps be warranted, however, depending on the 
special problems and methods of operations of particular industries. Thus, the 
employment practices and economic conditions in industries characterized by 
casual employment, like the building and construction trades or the shipping 
trades, among others, have depended largely on the use of union facilities. 
Disruption of long-established employment procedures designed to fulfill the 
needs peculiar to those industries can, of course, be accomplished only with 
much greater effort than in businesses which have experienced no need of union 
cooperation in maintaining an employment system. In making these comments, 
however, I mean to express no value judgments which, I think must be based on 
greater study than I have been able to give the subject. 


III. NON-COMMUNIST AFFIDAVITS, SECTION 9 (H) 


The problem of eliminating Communist leadership in labor unions is, as I am 
sure you agree, likewise appropriate for your reconsideration in the light of the 
agency’s experience with section 9 (h) during the last 514 years. Although this 
provision has caused us serious difficulties, as you know, in interpretation and 
administration, I feel that it has not been wasted effort. During the years that 
the union leaders have had to file non-Communist affidavits, significant strides 
have been taken by labor organizations to weed out Communist influence. Sec- 
tion 9 (h) has, I believe, played a significant role in this development. It has 
focused the attention of the public, and more specifically of employees and re- 
sponsible union officials, on the necessity of decisive action to rid the labor move- 
ment of those who would utilize it for subversive political purposes. 

It seems clear, however, that this initial usefulness has now pretty well 
played itself out. Nearly all of the large labor organizations in this country 
have complied with section 9 (h), including those suspected of Communist 
domination as well as those whose loyalty is unquestioned. Over 500 of these 


* For example, some people have thought that a union could not obtain an employee's 
discharge on the ground that the employee was a Communist, a dope peddler, or for some 
similar reason was a disruptive factor in the plant. In one case a charge was filed with 
my office alleging the commission of an unfair labor practice because an employee was 
discharged, at the request of a union, because he had signed the Stockholm peace petition. 
I felt that the employer on his own initiative could have discharged the employee for this 
reason, since it did not pertain to union membership or activity and, therefore, should be 
allowed to discharge him for the same reason even though at the request of the union 
The request was not made pursuant to any union-security agreement, or on the ground 
that the employee had been expelled from the union. Accordingly, I refused to issue a com- 
plaint. But if Congress meant that the only discharges which an employer could properly 
make at the request or insistence of a union are those pursuant to a valid union-shop 
contract even though the reasons for the discharge have nothing to do with union member- 
ship, then I was wrong in not issuing a complaint in the Stockholm peace-petition case 
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affidavits are in the hands of the F. B. L., many of them sent there by my office, 
but only one conviction for perjury in connection with the filing of the affidavits 
nd a few indictments have been obtained. Accordingly, I think a sharper in- 
strument is needed than we now have in section 9 (h) as it is presently written. 
| hope the key to the problem can be found in 8. 1254, which Senator Gold- 
water has introduced and which deserves your most serious consideration. That 
proposal would place the determination of whether a union were Communist- 
controlled in the Subversive Activities Control Board, and would eliminate the 
affidavit requirement of section 9 (h). Upon an adjudication that a union is a 
Communist labor representative an order may issue which would deprive that 
nion of the protection of the National Labor Relations Act, as well as imposing 
other penalties. Thus, the bill would strike more directly at Communist in- 
ience than the present affidavit requirements, and perhaps would have greater 
effectiveness in achieving its aim. I would be remiss, however, if I did not con- 
fess that I have substantial misgivings about the practical effectiveness of the 
Goldwater bill because of the procedural delays that it might involve. But if 
he delay problem can be solved, I think the bill may well provide the best 
answer yet devised for dealing with Communistic influences in labor unions. 
if, on the ther hand, the delay problem cannot be solved, then I think section 
| 9 (h) should be retained until something better is proposed, but it should be 
i tightened up at least as to the breadth of the affidavit so that it cannot be evaded 
by simply resigning from the Communist Party the day before the affidavit is 
executed. 
Whether or not the Goldwater bill or an amended 9 (h) approach is adopted, 
I want to stress one point. We are anxious to cooperate fully in effectuating 
the purposes of legislation aimed at ridding the labor movement of subversive 
ements. Experience with section 9 (h) shows that clarity as to the means 
which that aim is to be achieved is absolutely essential to effective administra- 
n. Three cases involving that section have already gone to the Supreme 
Court, and many other still unsolved problems have not yet been authoritatively 
determined by the courts.’ I think it is safe to say that no other single section 
has created such difficult and time-consuming problems of day-to-day admin- 
i istration. Whatever amendments are adopted in dealing with the Communist 
problem, I urge, therefore, that we be left in no doubt as to the manner in which 
Congress desires this agency to act in the matter.’ 


IV. SECONDARY BOYCOTTS 


Serious consideration should also be given, I believe, to amendment of section 
8 (b) (4) (A), which deals generally with secondary strikes and boveotts. In 
general, Congress intended by this section to protect neutral employers who have 
no disputes with their own employees against strikes and picketing of their 
business operations in order to compel them to cease doing business with other 
employers who have labor disputes with their own employees. I have done 
everything in my power to give this section, as I have other sections of the law, 
the fullest effect and most sympathetic administration consistent with the 
language and history of the statute. 

Thus, these cases have been given utmost priority in handling, as the law 
requires, and I have maintained and still maintain here in Washington a small 
group of experienced trial lawyers whose business it is to dispose of these cases 
with the utmost speed and efficiency. We have on appropriate occasions com- 
pleted our investigations and obtained injunctive relief within 48 hours of the 
filing of charges. This has been true in critical situations such as, for example, 
the recent tugboat strike in New York Harbor (New York Shipping Assn., 
2-CC-—246) ; and similar speed has been practiced in strike situations involving 


*The constitutional validity of section 9 (h) was upheld in American. Communications 
issociation, CIO, et al., Vv. Douds, ete, (339 U. 8. 382). In N. L. R. B. v. Highland Park 
Mfg. Co. (341 U. S. 322) the Supreme Court ruled that the term “national or international 
labor organization” as used in section % (h) encompasses parent labor federations such 
as A. F. of L. and the CIO. InN. L. R. B. v. Dant & Ruasell, Ltd, (344 U. 8. 375). decided 
February 2, 1953, the Supreme Court agreed with the Board that section 9 (h) requires only 
that the union be in compliance at the time the complaint is issued. 

* Unresolved questions which, I suggest, should be authoritatively answered by the Con 
gress include questions as to (1) exactly when, in relation to the occurrence of alleged 
unfair labor practices or proceedings before the Board, unions must be in compliance: 
(2) the significance of temporary lapses in the compliance status of unions which have a 
history of compliance; (3) who are officers required to file the affidavits: and (4) the 
status of charges filed by individuals which may redound to the benefit of noncomplying 
unions although the individuals also have a direct interest in the outcome of such 
proceedings. 
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atomic projects (Electric Boat Co., 2-CC-242), defense installations (Spry’s 
Plectrie Co., 6@-CC-78), the newspaper industry (Pittsburgh Press Co., 6-CC-44), 
and Puerto Rican shipping (Puerto Rico Steamship Assn., 24-CC-11, 12, Bull 
Insular Lines, 24-CC-19), among others. 

Moreover, I have exercised the widest possible discretion consistent with 
responsible administration in authorizing complaints in cases of this kind in 
order to test the outermost limits of the protection which could be given neutral 
employers and their employees under this section of the law. In this way I have 
sought to obtain clarification or limitation and correction of decisions which 
seemed to me appropriate for such treatment. As a result of this approach to 
the law on the part of my office, we now have a fairly sizable body of Board and 
court decisions for study in your examination of this section of the law. These 
decisions, as you know, on the one hand expose what have been characterized 
before you as gaping holes in the law from the standpoint of employer protec- 
tions, and, on the other hand, alleged inequities and unfairness toward legitimate 
trade-union activity. I believe I can be most helpful here by pointing up for you 
as briefly and simply as I can the more significant areas of difficulty and ambiguity 
in the present state of the law on this sub‘ect. 

Thus, as the Board has held, the restricted wording of section 8 (b) (4) (A) 
indicates that the protection of secondary employers against involvements in 
others’ labor disputes is not unlimited, For example, it has been held that 
the section does not protect secondary employers from direct pressure as from 
a threat to picket or strike, or from economic pressure by way of purely con- 
sumer boycott picketing. Rabouin d/b/a Conway’s Express v. N. L. R. B., 195 F. 
2d 906, 911-912 (C. A. 2), Capital Service, Inc..y. N. L. R. B., decided January 
30, 19583 (C. A. 9). Also, the Board early in the administration of the amended 
act decided that section 8 (b) (4) (A) had to be read in conjunction with sec- 
tions 7 and 13, which protect the right to engage in concerted activity and 
strikes, and that the section therefore does not outlaw any of the pritnary means 
which unions traditionally use to press their demands on employers. Pure Oil 
Co., 84 NLRB 315, 318. The Supreme Court subsequently indicated general ap- 
proval of this approach without squarely passing on the question in NV. lL. R. B. 
v. Denver Building and Construction Trades Council, 341 United States 675, 
687, 692, N. L. R. B. v. Int'l. Rice Milling Co., 341 United States 665, 672-673. 

Other ambiguities in the present language of the section create serious doubts 
also as to other aspects of the statute’s protection. For example, does section 
8 (b) (4) (A) prohibit a union of agricultural employees, or railway employees, 
or employees of a political subdivision like a school board, all of whom are 
exempt from the protection of the statute, from striking a farmer, a railroad, 
or the political subdivision, in order to compel their employer to cease doing 
business with another employer who is subject to the act? The Board has ruled 
with the approval of a court of appeals, that such a strike is not prohibited. 
In another case, however, where the union which induced the railway employees 
to strike was a union of teamsters, whose members were subject to the act, the 
court of appeals disagreed with the Board and held that the union had violated 
section 8 (b) (4) (A). In a third situation of this kind, the Board has held 
that a strike by employees of an employer subject to the act to force a govern- 
mental body to cease doing business with another person subject to the act is not 
a violation of section 8 (b) (4). No court has squarely determined this ques- 
tion as vet. 

Another troublesome area involves picketing of the primary employer and other 
similar activities away from the primary employer’s premises. For example, 
the Board has held, in a case in which the primary employer was an out-of-town 
trucker whose business premises could not be picketed by the union, that within 
certain limitations the union could picket the trucks of the primary employer 


8’ DiGioraio Fruit Corp. (8ST NLRB 720), sustained 191 F. 2d 642 (C. A. D. C.), certiorari 
denied. 342 U. S. 869 

® International Rice Milling Co., Inc. v. N. L. R. B. (188 F. 2d 21 (C. A. 5)), reversing 
84 NLRB 360. Certiorari to review this phase of the court's decision was not sought 
ard I have continued to authorize complaints in this area Northwest Nut Growers, 
26-CC-26: A. L. Russo, 20—CC—T6@: Pioneer Mining Corp., 17—-CC-11. 

” Al J. Schneider Co. (87 NLRB 899). In line with the court of appeals’ decision in 
regard to railroad employees, I have. since that decision, authorized complaints in two 
eases seeking a reversal of the Schneider case. One cf the cases was settled and the other 
is presently before the Board. Spry’s Electric Co., 6-CC-T78. The latter case involves 
a strike by employees of contractors on a national-defense project to force the U. S. Army 
Engineers to cancel a contract with a contractor whose employees are represented by 
another union 
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while they were on the premises of the secondary employer." The Second Circuit 
Court of Appeals has agreed with the principle which the Board applied in that 
case.” Another type of conduct away from the premises of the primary employer 
which the Board has held is not barred by the section is the inducement of 
secondary employees not to make deliveries, etc., by crossing a picket line at the 
premises of the primary employer." While, as I have said, the Supreme Court, 
has, in general, indicated approval of the Board’s approach to the problems of 
accommodation of competing interests presented in these cases (see Denver 
Building and Construction Trades Council and International Rice Milling cases 
above), the Congress might well clarify its intention in this area. 

One of the amendments proposed to section 8 (b) (4) (A) would exempt 
from the provisions of the section work which a struck employer farms out to 
another employer because of a current labor dispute. A Federal court has held 
that it is not a violation of the section as now written to induce the employees 
of the second employer not to do this substituted work.’ My predecessor and I 
have followed this decision and, in general have refused to issue complaints in 
such cireumstances.” But Congress may also believe that clarification in this 
area is desirable, and Senator Taft has introduced a bill to cover this situation. 

Former Board Member James J. Reynolds, in testimony before the House Labor 
Committee (p. 873 of the printed testimony), cautioned that such an amend- 
ment, if adopted, should make clear that it did not apply to permit strike action 
against an employer who accepted subcontracted work which a secondary em- 
ployer transferred, because of the strike, from the struck employer. I have myself 
made this distinction and authorized prosecution of such a case. Maritime Truck- 
ing Co., 24-CC-18, authorized March 12, 1953. 

Another area in which clarification may be desirable concerns the application 
of section 8 (b) (4) (A) to the contractor-subcontractor relationship in the 
ladies’ garment industry and perhaps in other industries as well. In most indus- 
tries, as for example the construction industry, we have regarded the contractor 
and subeontractor as separate business entrepreneurs and have considered a 
strike against one of them in support of a dispute with the other as a violation of 
the section. This construction of the section has been approved by the courts.” 

In the ladies’ garment industry in New York City, however, and perhaps else- 
where, where a somewhat analogous situation exists, the jobber or manufacturer, 
in contracting out his work, maintains very tight controls over the subcontrac- 
tors’ operations and their relationship in many ways constitutes an integrated 
enterprise. Under these circumstances should the union having, for example, a 
dispute with the jobber be permitted to strike his subcontractors also? We have 
dismissed several 8 (b) (4) (A) charges where the operations of the jobber and 
subcontractor were closely integrated and the subcontractor worked only for the 
one jobber.” But I authorized a complaint where the subcontractor appeared 
to be more than a mere agent of the jobber and worked for more than one 
jobber. 

I have also authorized a complaint in the men’s garment industry where the 
relationship of the jobber and subcontractor seemed to me to more closely 
resemble the ordinary contractor-subcontractor relationship. Chas. Navasky & 
Co., 6-CC-71. I might add that representatives of the building trades unions and 
the Amalgamated Clothing Workers have argued to me that the relationship be- 
tween the general contractor and subcontractors on a building project and be- 
tween a jobber and subcontractor in the men’s garment industry is as close and 
integrated as that which exists in the ladies’ garment industry. But here again 
congressional reexamination and clarification is, I think, desirable. 

Several committee witnesses seem to have had the impression that injunctive 
relief against jurisdictional disputes is not available under section 10 (1). This 


4 Schultz (87 NLRB 502). But cf., Sterling Beverages (90 NLRB 401). I have author- 
ized complaints in several cases which are now before the Board to test whether the sec 
ondary employer’s premises may be picketed when the primary employer’s truck is there 
if the primary employer has a regular place of business in the area which can be picketed. 

UN. L. R. B. ¥. Sevice Trade Chauffeurs (Howland Dry Goods) (199 F. 24 709 (C. A. 2)). 

™ Interborough News (90 NLRB 2135) So far the Board has held only that the union 
involved in the primary disnute may do this and I have authorized issuance of complaints 
in several situations in which unions not so involved have issued such orders. 

™ Douds v. Metropolitan Federation, of Architects (75 F. Sunp. 672 (D. C. 8. D.N. Y.)). 

“If, however, the second employer does other work in addition to the so-called struck 
work, I have regarded an interference with the other work as a violation of the section 
and have authorized a complaint. Wegner Machinery Corp. (2-CC-—233). 

See N. L. R. B. v. Denver Building & Construction Trades Council (841 U. 8. 675). 

"7 Joanette Juniors (2-CC-—95) : Wm. Wolinsky & Son (2-CC-205). 

38 Sir James, Inc, (21—-CC-131, 132). 


381346—53—pt. 427 
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is a mistake. Section 10 (1) expressly provides that its procedures shall apply 
to jurisdictional dispute cases when appropriate and, in serious situations which 
could not be settled, it has been my practice promptly to seek 10 (1) injunctions.” 
It has also been my general practice to institute 10 (1) injunction proceedings in 
all jurisdictional dispute cases once it has been established that the striking 
union is not entitled to assignment of the work for which it is striking. 


Vv. FREE SPEECH, SECTION 8 (C) 


The free-speech provision of section 8 (c) has also given rise to a line of 
Board decisions which have been the subject of great controversy and as to 
which I wish to make my views clear.” In general, these cases hold that if an 
eniployer has a rule barring union activities of employees on company time 
and property, he may not address his employees on company time and property 
before an election, while denying a similar opportunity to the union.” The 
Board has more recently ruled that the same principle applies even where the 
company does not have a rule against solicitation ™ and the union has, there- 
fore, been able freely to contact the employees by other means.” However, the 
rule does not require that the union be given the “last word” but only that 
the employees have an opportunity to hear both sides under reasonably equal 
circumstances.” 

On the facts of the Bonwit Teller case, I think the finding of an unfair+ 
labor practice was correct, for the employer had long enforced a no-solicitation 
rule which prevented access by the union to the employees at their place of 
work for organizational purposes, even on the employees’ free time. When 
an employer discriminatorily ignores a no-solicitation rule for the purpose of 
speaking against a union, but enforces it for the purpose of preventing union 
organization, I think a violation of the statute has occurred. The Second 
Circuit Court of Appeals upheld the Board's position in this respect, and the 
Supreme Court denied certiorari.” 

On the other hand, I have serious misgivings regarding the supportability 
of the Board's holding that, even in the absence of a no-solicitation rule, an 
employer who addresses an antiunion speech to his employees before an election 
must give the union an equivalent opportunity to reply, “where the circum- 
stances are such that only by granting [the union's] request will the employees 
have a reasonable opportunity to hear both sides.” 

The Court of Appeals for the Second Circuit, in its Bonwit Teller decision, 
rejected this alternative Board holding and I recommended to the Board that 
it not file a petition for certiorari to review that aspect of the court’s decision— 
a recommendation which the Board adopted, although it has continued to adhere 
to this view in other cases. 

I also seriously question distinctions which have been drawn between election 
and unfair-labor-practice cases in determining the impropriety of employer or 
union preelection conduct. I find it difficult to see the value of a rule that 
actions which are not unfair-labor practices, and therefore not subject to remedy 
or prevention by the Board, may nevertheless afford a basis for setting an 
election aside. Moreover, I think our industrial community is entitled to have 
a single standard of illegality of conduct, not two different standards, depending 
on the nature of the proceeding. 


VI. REQUIREMENTS OF GOOD FAITH BARGAINING, SECTION 8 (D) 


Section 8 (d) which defines good-faith bargaining, presents serious problems 
which the words of the statute and its legislative history do not seem to answer, 
but which are likewise matters of legislative policy rather than of administra- 
tive determination. 


” For example, during the past year, 10 (1) injunctions were authorized or obtained in 
Electric Boat Division, General Dynamica Corp. (2-CD-72) ; Mason-Moore-Tracy, Inc. 
(2-CD-70) ; McDowell Company. Inc. (20-CD-28) ; Hall Scott Motor Division of the ACF 
Brill Motors Company (20-CD-31, 32); Samuel A. Aqnew d/b/a Klamath Cedar Company 
(20-CD-33) ; Central Roig Refining Company, Inc. (24—CD-2, 3, and 4), 

2° Unfortunately, my views on this subject have been misunderstood. See testimony of 
Thomas E. Schroyer before Senate Committee on Labor and Public Welfare, Mar. 24, 1953. 

21 Bonwit Teller, Inc. (96 NLRB 608); enforced 197 F. 2d 640 (C. A. 2); certiorari 
denied 345 U. 8. 905. 

2 Riltmore Manufacturing Company (97 NLRB 905). 

2% Metropolitan Auto Parts, Inc. (99 NLRB No, 73). 

% Snively Groves, Inc. (102 NLRB No. 162). 

% Bonwit Teller, Inc. v. N. L. R. B., supra. 





DD Ly 
hich 


. 


ns 
Sin 
cing 


' of 
| To 
an 
ime 
Ty 
he 
the 
‘re 
the 


ual 


in 


cate 


aaa 


ne ee Dede 


‘hile 


tian. 


d 


me 


ow at! 


POR A. Wie apap hots cine. 


| 





TAFT-HARTLEY ACT REVISIONS 2155 


rhus, for example, the 60-day notice and bargaining requirements of the 
tion, Which are conditions precedent to a strike or lockout, are only made 
applicable, in the words of the statute, “where there is in effect a collective- 
bargaining contract * * *.” But suppose the contract has expired by its own 
terms, before the employer or union makes new contract demands. It could be 
ied that, in such circumstances, there is no contract “in effect” when the new 
demands are made, and that, therefore, section 8 (d) is no longer applicable, 
Yet commonsense suggests that this is precisely one of the situations Congress 
might well have had in mind when it wrote the 60-day cooling-off period into 
section 8 (d). 
Another problem presented by section 8 (d) involves the question whether a 
on is free to strike under section 8 (d) 60 days following its service of notice, 
and its performance of the other obligations imposed by that section, even though 
the contract by its terms has several more months to run. In United Packing- 
house Workers of America (Wilson & Co.), 89 NLRB 310, the Board held that no 
ition occurred where a union struck to obtain contract modifications after 
the expiration of a 60-day notice period, but long before the contract terminated. 

If the only function of the 60-day notice was meant to be a cooling-off period, 
I suppose the particular interval during the life of the contract when the notice 
is given is immaterial, and Wilson & Co. is consistent with the congressional 
intention. On the other hand, if Congress meant to eliminate all strikes for 
contract modifications during the entire period of a contract (even though the 
contract does not contain an express no-strike clause) and to require at least a 
60-day negotiation period before economic action may be taken to force the 
signing of a new contract, Wilson & Co. is incorrect. The answer to this question 
will necessarily have impact on every collective-bargaining negotiation. Because 
the question is therefore so important and so much a matter of essential policy, 
I think Congress should speak clearly on it now while it is reexamining the 
statute generally, rather than leave the answer in doubt until future litigation 
decides it. 

Finally, I wish to mention briefly one other problem under section 8 (d) that 
may otherwise escape your attention.” One of the duties imposed by that 
section, along with the obligation to bargain after giving 60 day's notice of a 
desire to modify or terminate a contract, is a requirement that notice be served 
on Federal and State mediation and conciliation services. Does the failure to 
give such notices, although all other requirements of good-faith bargaining have 
been met and the mediation agencies have in fact participated in the negotiations, 
constitute an unfair-labor practice and cause employees who strike thereafter 
to lose their statutory rights? The emphasis in section 8 (d) seems to be on 
the requirements of 60-day notice and good-faith attempts by the parties to 
reach agreement. As written, however, the statute appears to make a technical 
failure to serve notices on the mediation services, a violation of law and subject 
to the same serious sanctions as a flagrant failure to negotiate in good faith. 


ar. 


ul 





VII, PROCEDURAL CHANGES 


I turn now to a few procedural matters which I shall discuss from the point 
of view of administrative efficiency, and as to which I believe the changes I 
Suggest are noncontroversial. 

First, I believe it would be unwise to permit certification of representatives 
to be determined on the basis of card checks instead of an election. I believe 
a secret ballot is the only satisfactory method of ascertaining the employees’ 
untrammeled choice. Board agents are not experts in handwriting, and can- 
not be expected to detect forged signatures on authorization cards. Moreover, 
there often is no satisfactory way of determining whether the cards were signed 
under conditions that permitted a free choice. Accordingly, I believe an election 
should be held in every appropriate case where a petition is filed. 

My second comment relates to the provision of the act (sec. 9 (c) (3)) which 
forecloses the holding of more than one election a year in any bargaining unit or 


*I do not mention the duty to bargain during the term of a contract on matters not 
discussed during negotiations (Jacobs Manufacturing Company (94 NLRB 1214) : enforced 
196 F. 24 680 (C. A. 2)) or the right of replaced strikers to vote since this committee has 
already been made fully aware of these problems which are covered in pending bills. Simi- 
larly, I do not discuss the principle enunciated in Mastro Plastics Corp. (103 NLRB No. 51). 
which holds that employees are not subject to loss of employee status under sec. 8 (d) if 
their — during the 60-day “cooling-off” period is provoked by the employer’s unfair 
labor practices, 








2156 TAFT-HARTLEY ACT REVISIONS 


subdivision thereof. I believe that I am correct in stating that the reason 
Congress limited elections to one a year was to prevent the practice of holding 
continued, and therefore harassing, elections at the instance of a losing union 
I am in complete agreement with this purpose. However, as now written, the 
limitation is so broad that it prevents the holding of a second election even jp 
situations where this evil does not exist and where the statutory purposes would 
appear to make a second election warranted. 

Lot me illustrate the difficulty by a concrete example. An election has heen 
held among the production and maintenance workers of a factory, which the 
petitioning union attempted to organize on a plantwide basis, and the employees 
have shown by their vote that they did not want to be represented by that union 
Five or six months later, a group of those employees, consisting of perhaps 15 
percent of the total number of workers, who are skilled in a particular craft, 
join a different craft union and want to be represented by it. The Board is 
forhidden to hold an election in such a case until the lapse of 12 months, even 
if the craft employees are 100 percent unionized. Their only recourse is to 
strike for recognition if the employer insists on an election. That seems to me 
to be an undesirable state of the law. Similarly, when a genuine schism occurs 
within a union during the first 12 months, no election can be conducted even 
though the siuation may be so confused the employer does not know with whom 
he should bargain. 

Finally, section 9 (g) urgently requires your attention. As this section is 
now construed, unions, to remain in compliance and have their cases processed 
before the Board, must have on file at all times financial statements relating 
to their most recent fiscal year. This is an impossible requirement. Following 
the end of a fiscal year, several months are normally necessary in which to 
complete the auditing of accounts and the preparation of the financial state- 
ments. To prevent an annual moratorium period on all cases where the charging 
or petitioning party was a union, which I am sure Congress did not intend, 
unions have been treated as being in compliance during the period their financial 
statements are being prepared if they execute a form entitled “Certificate of 
Intent.” By this form unions certify that they intend to file the necessary 
documents as soon as they are ready, and an allowance of 90 days for the purpose 
is granted. 

While the problem has been temporarily solved in this way, I feel, however, 
that the matter should be handled by legislation. The question has reeently 
become the subject of court litigation, and a court setback on this issue could 
be as disruptive of stabilized industrial relations as the Highland Park decision 
of the Supreme Court, which, as the committee will recall, required corrective 
legislation (Public Law 189, 82d Cong., enacted October 22, 1951). For this 
reason, I recommend that section 9 (g) be amended to give a grace period of 90 
days for the renewing of financial statements. 


CONCLUSION 


I hope that these comments will be helpful to you. No one, certainly no really 
informed person, familiar with the history and problems of labor relations and 
labor legislation can say he knows the answers. I think the best we can do is 
strive, as you are striving, with intelligence and objectivity to see and under- 
stand the competing considerations that must determine the final judgments. 
Those judgments are, of course, your responsibility to make; the administrative 
ageney’s judgments come later and lie within the limited areas you mark out for 
its discretion. 

But the extent to which you face and the wisdom with which you decide the 
basic questions of national policy that need decision and the clarity with which 
you express those decisions, will, I think, make the difference between successful 
or unsound administration of the act; between having an industrial community 
which trusts and has confidence in the integrity of the Government’s role in 
labor relations and turns to the Board, instead of to strikes and lockouts, for 
resolution of its disputes; in short, between a good or a bad labor-relations 
statute. 

Accusations of biased and unfair administration of the act have been made— 
fortunately, not many in relation to the large volume of cases we handle—but 
I take very seriously even one such accusation. I am not going to tell you I 
am an honest man; my life and record must speak for me on that score. 

But I can, and my sense of fairness and decency requires that I do, speak 
up for my colleagues and the staff. They have no special claim to virtue, but 
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try to do only what the law you have written says they should do; they 
hem as they see them, honestly, with courage and intelligence, and with 
plete fidelity to the statute they are administering. I think that is all you 
d do expect of them. 
Some of them administered the Wagner Act when that was the Nation’s law. 
me of those who administered that law are now in private practice and repre- 
ting management with the same vigor and enthusiasm that they once applied 
r job in Government. That is as it should be. Others of them are still 
th the Government, administering the Taft-Hartley Act in the same way. That 
so as it should be. But I cannot help resenting the pious declamaticns of 
hose who would have it appear that only they have cleansed themselves of the 
illed Wagner Act “philosophy”; that only they have the objectivity and 
grity that you have a right to exact of all public servants; and that in ad- 
stering the Wagner Act only they proceeded as conscientious public servants, 
others approached it as a crusade, a way of life, or a philosophy. 
Let the Congress write its will clearly and forthrightly and you need have 
ear that it will not be administered as you intend, To the extent that your 
s unclear, however, the Board and we will necessarily be the subject of 
ickbats from the disappointed litigant. In labor relations, that is even more 


an occupational hazard than in umpiring. The more perfectly you express your 


owever, the more effective and accepted will be the exercise of the consci- 
ious administrator’s judgment. 


(Theréupon, at 2:50 o’clock p. m., a recess was taken, to reconvene 
it 10 a. m., Wednesday, April 29, 1953.) 
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WEDNESDAY, APRIL 29, 1953 


Untrep States Senate, 
Commitrer oN Lazpor anp Pustic WELFARE, 
Washington, D. C. 

The committee met at 10 a. m., pursuant to recess, in room 457 of 
the Senate Office Building, Senator Robert A. Taft presiding. 

Present: Senators Smith (chairman), Taft (presiding) , Ives, Gris- 
wold, Purtell, Murray, Neely, and Douglas. 

Present also: Senator Cooper. 

Senator Tarr. The committee will come to order. 

The first witness is the Reverend William J. Kelley, of the Industry 
Council Association, Inc. You may proceed, Father Kelley. 


TESTIMONY OF REV. WILLIAM J. KELLEY, 0. M. I., REPRESENTING 
THE INDUSTRY COUNCIL ASSOCIATION, INC. 


Father Ke.tiey. Senator Taft, members of the committee: 

Permit me to preface this presentation by acknowledging publicly 
and promptly the privilege of appearing before your committee. 

My name is William J. Kelley. I was born on June 17, 1905, in 

Cambridge, Mass. My early education was received in New Eng- 
r and; advanced education was received at the Oblate House of Studies, 

Catholic University of America. Twenty out of 23 years in the min- 
try have been dedicated and devoted to specializing in the problems 
of industry and labor. Embraced in this time period are several 
years of experience as an educator, administrator, and arbitrator. I 
am not here speaking for the Catholic Church. Although I am in 
god standing, nevertheless I carry no specific delegation to represent 
the Catholic Church. I do, however, carry the explic it approval of 
my proper canonical religious superior, the Very Reverend ened 

“Hunt, O. M. L, Provincial of the Oblate Fathers. I do in this 
comma represent the Industry Council Association, Inc., a non- 
profit, nonpolitical, and nondenominational association dedicated to 
achieving industrial peace and justice. I present myself before this 
committee as a citizen-priest who has been and is a student of govern- 
ment and the labor-management questions, and take for a starting 
subject the definition of government. 

Role of government : Aristotle and Aquinas, peerless philosophers 
of the academic world, both declare that the basic reason for the 
existence of gov ernment is to promote the common good and welfare ; 
and to protect individuals and groups of individuals. In this defi- 
nition, accepted far and wide, there are two major functions of gov- 
ernment outlined: (1) To promote the common good; (2) to protect 
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individuals and groups of individuals. The word “promote’ is one 
with a positive connotation calling for affirmative action. It is the 
very antithesis of do-nothingness. What kind of promotion should 
our Government initiate? Our Government should advocate and is 
within its proper and competent jurisdiction as a legislature when it 
enacts legislation dually designed to take care of the common good 
and the rights of individuals and groups of individuals. The com- 
mon good is not merely the material good and welfare of citizens, 
The common good is material and moral and civil authority legisla- 
ting in those things that concern the common good according to the 
right ordinances of reason, and consonant with moral law, commands 
obedience dictated by human conscience itself. 

Just laws may be regarded as the application and amplification of 
the natural moral law made and enforced in each case by lawful 
political authority. The moral law, despite its existence independent 
of any applying agency, would be neglected if society and the family, 
the fundamental unit of society, did nothing to apply it. 

Moral law requires a government for its application. Morality 
cannot be applied in a vacuum. Moral law needs the practical deter- 
mination of civil law for a proper directing of society. Pursuing the 
above, and relating the content of same to your committee, I hold that 
government has a right and duty in the field of industrial relations 
and you should be both zealous for and jealous of your proper preroga- 
tive as the promoter of the common good and the protector of indi- 
vidual industrial rights. Yours is preeminently the right to legislate, 
but in my considered judgment you will best fulfill your own obliga- 
tions by encouraging management and labor to solve their common 
problems jointly and cooperatively. 

I plead that any new labor law contain specific statutory language 
declaring it to be the labor policy of the United States to encourage 
management and labor to form voluntary groups; and I am persuaded 
that such voluntary groups would be a happy medium between those 
who lean too much on government and those who want government 
entirely out of labor relations. 

Suggestions: These voluntary groups would be composed of an 
qual number of labor and management, both of whom should select 
of their own free will a competent citizen—representative of the com- 
munity—to participate in the work of these groups with the status of 
an active consultant. Thus, the public would have a proper and a 
continuous participation in the problems that so deeply affect the 
public either happily or adversely as there is peace or strife. 

These voluntary groups gradually should acquire autonomy—but 
they should not be above and beyond the law. They should be well- 
defined bodies authorized by law, with well-defined rights and respon- 
sibilities to be spelled out ultimately in a national statute if such be 
the will of the people. 

These voluntary groups should be encouraged as a part of the Amer- 
ican way of life for industry, labor, agriculture, and the professions. 
The unifying bond in these voluntary groups is the type of service 
rendered to society by group members. V. G., transportation; con- 
struction; information (press, radio, and television) ; legal (lawyers 
and judges) ; in the field of health (doctors, nurses, interns and hos- 
pital workers) ; education, all those who serve society with their minds 
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and bodies (teachers, administrators, custodial, and janitorial help). 

Advocates of voluntary groups: I urge that a moral code of honor 
for labor-management relations be considered by your committee. I 
offer for your reflection, your evaluation, and, I trust, your adoption, 
an eight-point moral program that already has the endorsement of 
well-known leaders of the religious faiths of America—namely, Jew- 
ish, Catholic, and Protestant: 

1. The moral law must govern economic life. 

9. The material resources of life are entrusted to man by God for 
the benefit of all. 

3. The moral purpose of economic life is social justice. 

{. The profit motive, though essential, must be subordinated to the 
moral law. i 

5. The common good necessitates the organization of men into free 
associations of their own choosing. 

6. Organized cooperation of the functional economic groups among 
themselves and with the Government must be substituted for the rule 
of conflict and strife. 

7. It is the duty of government to intervene in economic life when- 
ever necessary to protect the rights of individuals and groups and to 
aid in the advancement of the general welfare. 

8. International economic life is likewise subject to the moral law. 

May I draw the attention of the members of this committee to the 
accompanying statements of the respective group signers which is 
attached as exhibit A. 

As a further indication of interest, I offer the conference report of 
the Federal Council of Churches of Christ in America. This report 
followed the 1950 convention held in Detroit, Mich. This organi- 
zation represents 29 million Protestants. This is attached as exhibit B. 

Again, as indicative of interest, I offer three resolutions—namely, 
those of the National Council of Catholic Men, National Council of 
Catholic Women, and the National Council of Catholic Youth. To- 
gether, these three have an approximate membership of 20 millions. 
Those are attached as exhibit C. 

I further offer the resolution of the Industry Council Association, 
comprised of Democrats and Republicans, employers and employees, 
various religious faiths, attached as exhibit D. 

Over 49 millions of Americans are not only interested in the concept 
of voluntary groups, but have spelled out their interest with appro- 
priate resolutions and are actually advocating the adoption of a vol- 
untary group plan. 

In the ranks of the Congress of Industrial Organizations, 5 million 
workers have adopted in their annual conventions resolutions favoring 
voluntary groups. 

In the ranks of the American Federation of Labor, certain interna- 
tional unions have councils on industrial relations, embracing em- 
ployers and employees—namely, the industrial relations council in 
the plumbing industry ; the industridl relations council in the electric 
industry; and the 5-year peace pact in the trucking industry of New 
York City. Joint industry boards are in existence in certain areas 
of our country. 

Surely it is clear that the voice of 50 million Americans supporting 
and urging this voluntary group approach should merit the attention 
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of your committee and your distinguished colleagues in the Senate, 
both Democrats and Republicans. I urge your committee, or a sub- 
committee thereof, to hold hearings and further study the scope of 
activities appropriate for such voluntary groups. Such a committee, 
or subcommittee, might -be interested in how 900 labor-management 
committees are today operating effectively in Canada. 

Dwight D. Eisenhower, speaking as General of the Army, and ad- 
dressing the American Bar Association at St. Louis, September 5, 
1949, spoke in part as follows: 


Some among us seem to accept the shiboleth of an unbridgeable gap between 
those who hire and those who are employed. We miserably fail to challenge the 
lie that what is good for management is necessarily bad for labor; that for one 
side to profit, the other must be depressed. 

* * * We need more economic understanding and working arrangements that 
will bind labor and management in every productive enterprise into a far tighter 
voluntary cooperative unit than we now have. The purpose of this unity will | 
be—without subordination of one group or the other—the increased productivity |~ 
that alone can better the position of labor, of management, of all America. No | 
arbitrary or imposed device will work. 


Dwight D. Eisenhower, as candidate for President, in a public ad- 
dress in Boston, Mass., November 1952, said in part: 


TT 


I pledge that I will support and strengthen, not weaken, the laws that pro- 
tect the American worker. I will defend him against any action to destroy his 
union or his rights. 

I pledge that the special gains achieved by the people, whether enacted by a 
Republican or Democratic administration, are not only here to stay, but are here 
to be improved and extended. 

I will work unceasingly to build an economy that will maintain for him 
(the American worker) a high level of wages with steady purchasing power 
so he and his family can share fully in the comfort of American living. 


I respectfully submit that the noble sentiments, the pledges and 
challenges contained in these two quotations can find fulfillment in a 
labor relations policy that rests securely on een of rational 


cooperation between management and labor as advocated in the volun- 
tary group proposal. This principle can be observed in practice with- 
out the surrender of the fundamental God-given rights of anyone, 
a principle that should win approval and support of public judgment. 

The future belongs to those who cooperate. 

The Cuatrman. Father Kelley, I am very much impressed with the 
spirit of your approach. I am not quite clear whether you are ad- 
vocating this voluntary cooperation in lieu of legislation. Would 
_ — the legislation we io and go into this voluntary relation- 
shi 

Father Ketter. I would respectfully submit that the Senate Com- 
mittee on Labor might well, by proper enactment of statute, put this 
concept expressing the mind and the will of the Congress, right in the 
very preamble of the law itself. 

The Cuamman. Would you draft your concept in so many words 
to go into the preamble of our law? 

Father Ketuey. I have some*suggestions, sir. 

The Cuarran. I recall hearing you speak about it before. 

Father Ketiry. I had the pleasure of speaking to the chairman at 
the Eastern Labor Press Conference. 

The Cuamman. I do not assume, from what you have said, that 
you are advocating the repeal of the present legislation. 
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Father Ketter. No, sir; I am not advocating the repeal. I am 
advocating an amendment which would incorporate or add to the 


existing statute. 
The CHamRMAN. Will you give us the benefit of your thought and 


S what you have in mind? 
/ Father Ketiey. I will be glad to. 
| The Cuamman. If you would submit that for the record, we would 


be glad to have it. 
f The information referred to follows :) 


| 4 BILL To amend the preamble of the Labor-Management Relations Act of 1947 with 
. respect to voluntary groups 


3 Be it enacted by the Senate and House of Representatives of the United States 
> of America in Congress assembled, That the preamble of the Labor-Management 
) Relations Act, 1947, as amended, is amended to read as follows: 

That it is the intent and will of the 83d Congress to encourage the establish- 
| ment of voluntary groups in Labor-Management Relations. These voluntary 
groups would be composed of an equal number of representatives from Labor and 
Management; and these two principals should invite a member of the public to 
participate in the work of said voluntary groups and have the status of an 
active consultant. 

Such voluntary groups, while recognized in the Labor-Management Act, are 
not mandated but are encouraged and sanctioned by the Congress of the 
| United States; and be it further enacted that the Senate Committee on Labor and 
} Public Welfare or a subcommittee thereof, shall hold hearings to study and to 
| determine the scope of activities, rights, and responsibilities of such voluntary 
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groups.” 
The Cuarrman, Senator Taft? 
Senator Tarr. No questions. 

' The Cuarrman. Senator Ives? 

Senator Ives. I will not take up much time, because Father Kelley 
has to catch a plane, and we have some other witnesses. 

[ am very glad you made this presentation, Father. It is a direct 
challenge to all of us who are trying to improve labor relations in 
} this country through the medium of voluntary cooperation and 
; voluntary effort. 

As pointed out by our distinguished chairman, it seems to me that as 
a preliminary step to drafting new legislation, we might do well to 
confine our activities to bringing the present statute, the Taft-Hartley 
Act, into line with this kind of thinking. 

Unfortunately, when we drafted the Taft-Hartley Act, we were so 
busy with other aspects of the subject that we failed to take into 
consideration the vast importance of the voluntary processes, so in 
| the preamble of the act and statement of policy of the act, nothing is 
said on the subject whatever. 

I feel very strongly that something should be added. So Iam going 
to make a suggestion, and I will read you the language which I have 
prepared, which is very simple. It does not outline any specific plan, 
any specific procedure. It is very simple, an outline of policy which 
I feel very strongly should be a part of the act itself or of any labor 
relations statute of this country. This is to be put at the end of the 
opening part, the preamble to the Taft-Hartley Act. I quote: 

To this end, it is most desirable that legal compulsion be regarded as a last 
resort and that the exercise of the so-called voluntary processes, including con- 
ference, conciliation, persuasion, and mediation, be encouraged to the utmost. 

_ If we can get that in the act as a part of the general policy, the way 
is then open to the specific steps which may be desired subsequently 
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by which to set up an organized effort by which to bring about th 
voluntary approach. 

Does that idea meet your approval ? 

Father Ketxry. I certainly like the language and the thought ex. 
pressed by the Senator. 

Senator Ivzs. Thank you very much. 

The Cuatrman. Thank you, Senator Ives, for your suggestion. 

Are there any further questions? 

We thank you, Father Kelley. 

Father Krettry. I wish to thank you, Senator, and members of the 
committee, for the privilege of being here. 

(The exhibits submitted by Father Kelley follow :) 


EXHIBITS 


Erhibit A.—Fight point moral program—Statement and signers, January and 
February, 1952, issues of Cooperator ; published by the Industry Council Associa. 
tion, Inc., 12 East 41st Street, New York City. 

Lahibit B.—Protestant conference report entitled: “Organized groups—Free. 
dom of Enterprise and Social Controls,” published by Federal Council of the 
Churches of Christ in America, 297 Fourth Avenue, New York 10, N. Y. 

Exhibit C_—Three resolutions: National Council of Catholic Women, Nationa! 
Council of Catholic Men, National Council of Catholic Youth; published by Na- 
tional Catholic Welfare Conference, 1312 Massachusetts Avenue NW., Wash. 
ington, D. C. 

Exhibit D.—Resolutions of the Industry Council Association, Inc., 12 East 
41st Street, New York, N. Y. 

ExHisit A 


[From the Cooperator, published by Industry Council Association, Inc., January 1952} 
DECLARATION OF ECONOMIC JUSTICE 
I. THE MORAL LAW MUST GOVERN ECONOMIC LIFE 


The establishment of a just economic order depends upon the practical and 
detailed recognition of the fact that every phase of man’s economic life is sub- 
ject to the sovereignty of God and to the moral precepts which have their origin 
in God. Economic problems are admittedly technical problems, but they are 
also theological and ethical. Ultimately they depend for their solution upon our 
concept of the nature of man—his origin and his destiny, his rights and his 
duties, his relationship to God and to his fellow men. 


Il, THE MATERIAL RESOURCES OF LIFE ARE ENTRUSTED TO MAN BY GOD FOR THE BENEFIT 
OF ALL 


The universe belongs to God. Its resources are given in trust to man to be 
administered for the welfare of all and not for the exclusive benefit of the few. 
It follows, therefore, that the right to private property is limited by moral obli- 
gations and is subject to social restrictions for the common good. Certain types 
of property, because of their importance to the community, ought properly to 
be under state or other forms of public ownership. But in general the aim of 
economic life should be the widest possible diffusion of productive and con- 
sumptive property among the great masses of the people. Cooperatives, both 
of producers and consumers, can effectively assist in promoting this end. 


Ill. THE MORAL PURPOSE OF ECONOMIC LIFE IS SOCIAL JUSTICE 


God's law demands that each individual use his property, his gifts, and his 


powers honestly for the welfare of himself and his family and of the community 
and all its parts. 


The purposes of economic life, therefore, are— 
(a) To develop natural resources and human skills for the benefit of man- 
kind. 
(0) To distribute God’s gifts equitably. 
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e) To provide useful employment for everyone according to his abilities 
and needs under conditions that are in accord with his human dignity as a 
l d of God. 

Stable and full employment cannot be achieved without a proper balance 
ng prices, profits, wages, and incomes generally. Wages must be main- 
ned at that level which will most effectively contribute: to full employ- 
ment. In many cases this will mean that wages must be raised above a 
ndard family living wage, which is only the minimum requirement of 
stice. The common good further requires that special efforts be made to 
se the earnings of substandard income groups, not only in justice to 
them, but also in the interest of continuous employment. 

(d) To develop human personality through cooperation with others in 
ork and ownership. 











l 












IV. THE PROFIT MOTIVE MUST BE SUBORDINATED TO THE MORAL LAW 









lo make the profit motive the guiding principle in economic life is to violate 
he order which God Himself has established. The profit motive, while useful 
within reasonable limits, must be subordinated to the motive of the service of 
human needs and the dictates of social justice. 








THE COMMON GOOD NECESSITATES THE ORGANIZATION OF MEN INTO FREE ASSOCIA- 
TIONS OF THEIR OWN CHOOSING 








Since man is by nature a social being, he cannot fulfill God’s purpose in eco- 
mie life except by organizing with his fellow men for the common pursuit of 
the general welfare. 
Therefore, organization is both legitimate and necessary, since man, acting as 
ndividual, is all but powerless to bring economic life into subjection to God’s 









Ww 
It is the duty of the free organizations of workers, farmers, employers, and pro- 
fessional people to govern themselves democratically and to assume their full 
esponsibility for the ethical conduct of their own industry or profession and 
for the economic welfare of the community and all its parts. It is also their 
ral duty to admit to their membership all qualified persons without regard 
to race, creed, color, or national origin. 





















ORGANIZED COOPERATION OF THE FUNCTIONAL ECONOMIC GROUPS AMONG THEM- 
SELVES AND WITH THE GOVERNMENT MUST BE SUBSTITUTED FOR THE RULE OF 
OMPETITION 













The function of these free organizations must be extended beyond the tradi- 
tional limits of collective bargaining for self-protection into an organized system 
f cooperation for the common good. It is therefore the duty of the state and of 
society to protect and to encourage the organization of men according to their 
function in economic life. 

Economic life is meant to be an organized and democratic partnership for the 
general welfare rather than a competitive struggle for individual or group ad- 
vantage. Accordingly, the industries, agriculture and the professions must vol- 
untarily enter into an organized system of cooperation among themselves and 
with the Government to establish a rational and a moral economic order. The 
nly alternatives to this are competitive economic individualism, private monopoly 
or excessive governmental intervention, all of which are unacceptable under the 
moral law . 













Vu. IT IS THE DUTY OF THE STATE TO INTERVENE IN ECONOMIC LIFE WHENEVER NEC- 
ESSARY TO PROTECT THE RIGHTS OF INDIVIDUALS AND GROUPS AND TO AID IN THE 
ADVANCEMENT OF THE GENERAL ECONOMIC WELFARE 









AN 









Government, as representative of the whole community, has an obligation to 
enact legislation and to do whatever else is necessary for the protection of indi- 






‘ viduals and groups for the advancement of the general economic welfare. The 
imount of Government action on Federal, State and local levels will be deter- 
% mined by the extent to which the common good is not being achieved by the 





efforts of the functional economic groups. As far as possibl*, however, these 
functional groups should be encouraged to participate responsibly in the formu- 
lation of governmental programs and in their administration. But the Gov- 
ernment, while performing through various types of agencies those functions 
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which it alone can perform, has as its chief responsibility the encouragement ¢ 
a system in which the major economic decisions will be carried out by the orgap. 
ized cooperation of the functional economic groups with the assistance and encoy. 
agement of the Government, but free from its domination. 


VIII. INTERNATIONAL ECONOMIC LIFE IS LIKEWISE SUBJECT TO THE MORAL Law 


Organized international economic collaboration of groups and national gover. 
ments to assist all states to provide an adequate standard of living for thei 
citizens must replace the present economic monopoly and exploitation of natural 
resources by privileged groups and states. 


[From the Cooperator, published by Industry Council Association, Inc., January 1952) 


PROTESTANT INTRODUCTION 


The joint statement which follows is intended to give a sense of directton in 
economic life in line with certain convictions that issue out of our religious 
faith. Specific solutions to current economic problems are not exempted ; but 
we believe that these solutions may best be found in the direction here indi- 
eated. Nor is this a full statement of Protestant principles; there is much that 
needs further exploration and elaboration. For exanrple, we believe that con- 
sumers should be included as a major functional economic group in the interest 
of the public welfare. However, the principles stated in the joint statement 
are more than adequate for significant discussion and action. 

Upon all who affirm a loyalty to Christian concepts there rests an obligation 
to relate these concepts to the decisions which the individual daily makes in 
economic life as an employer or employee, as merchant or farmer, as Consumer 
or citizen. We believe that this calls for earnest and concerted support of 
measures which will eliminate discrimination in employment opportunities on 
ground of race, creed, or national origin and that will insure opportunities 
for employment to all willing and able to work. Additional measures that might 
be cited are those that will lead to adequate housing and that will extend the 
cooperation already developed in existing labor-management committees. 

We believe that the individual must express his sense of personal respon- 
sibility for the character of today’s economic life through common effort with 
those who share his economic function or activity and his ideals for society. 
Under our democratic institutions such groups have multiplied in number and 
support until they now confront each other with vast strength. The organiza- 
tion of employers, employees, farmers, and consumers is a necessary but never- 
theless only a short step. These and similar organizations need to enter into 
a working relationship on behalf of the general welfare. Toward this result 
the Government can and should actively serve as a stimulus and a coordinator. 
Likewise toward this end the individual Christian can be of effective influence 
as a citizen in a democracy. 


CATHOLIC INTRODUCTION 


The following statement is presented only as a rough outline of some of the 
more essential principles of social justice. It is not a complete summary of 
the Catholic position on economic reconstruction, nor is it a blueprint for a new 
economic order. It does point the way, however, to fundamental economic re- 
forms and it can be effectively used as a starting point for further and more 
detailed discussion on the critical economic problems with which the United 
States will most certainly be faced for some time to come. 

Some of the principles in the statement can be applied almost immediately. 
Others can be applied in their completeness only gradually through a series of 
carefully considered experiments. The important thing, however, is to begin 
now to apply each of them and all of them to the best of our ability and to work 
constantly, as citizens and as members of organized economic groups, for the 
fullest possible measure of social justice. 

During the transition from our present unsatisfactory economic system to a 
system more in harmony with the requirements of social justice, the Government 
will be obliged to adopt extraordinary measures for the welfare of the community 
and of all its parts. We suggest specifically that the Government ought to main- 
tain effective price-control legislation as long as the danger of inflation continues, 
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rend the coverage and the benefits of minimum-wage legislation, and provide 
ate low-cost housing in cooperation with private agencies. Important as 
. and other specific measures are, however, the Government can make its 

t contribution to the general welfare by actively encouraging the bona fide 

itions of labor, management, agriculture, and the professions to set up a 

of economic councils for industry-wide and national economic planning. 
therefore, urge the Government to call the leaders of these organizations 
vether immediately and to assist them in establishing a workable system of 
istry councils. 





' JEWISH INTRODUCTION 

The following joint statement suggests some ways in which social justice 
may be achieved by applying accepted religious principles to some concrete 
situations. It points to specific steps that should be taken by the Government 
and by citizens groups to bring about a greater degree of economic democracy. 
It is not a full statement of Jewish teachings on economic justice, nor does it 

ude better ways from being proposed. 
Mosaic and Talmudic legislation enacted a far-reaching body of laws intended 
to distribute the wealth of God equitable and to give protection to the weak. 
It provided for the periodic redivision of the land and compulsory sharing of 
part of the harvest with the poor and demanded equal treatment for the foreign 
In line with this tradition, modern rabbinic bodies have supported legis- 
lation guaranteeing the right of workers to organize, outlawing child labor, 
establishing social security and old age pensions, unemployment and health 
ance, fair employment practices, full employment, and other measures 
making for a just social order. Living in an age when abundance for all has 
become possible as a result of technological progress, it is our moral and 
religious duty so to utilize the raw materials, the new machinery, the enhanced 
craftmanship of industrial workers and skill of farmers to banish from the 
human scene hunger, unemployment, inadequate housing, lack of educational 
and recreational opportunities, inadequate medical care and other social ills. 
In our shrunken world of neighbors and brothers this can be achieved nationally 
nly as it is done internationally. 

In the free organization of economic groups great care must be taken that they 
do not function only in terms of their own welfare. There must be strong 

rislative control of trusts and cartels so that they do not supplant representative 
government or transform society into a battleground of contending economic 
giants. We join in this pattern for economic justice in the hope that it will 

mulate a continuous process of cooperation leading to world economic 
democracy. 





rl 











The signatures which follow represent only the individuals, and not any 
official religious bodies. Titles are for identification purposes only. 


PROTESTANT SIGNERS 


Bishop G. Bromley Oxnam, New York City, president, Federal Council of the 
Churches of Christ in America; secretary, Council of Bishops, the Methodist 
Church 

Rev. Hampton Adams, St. Louis, Mo., president, International Convention of 
Disciples of Christ 

Mr. Eugene E. Barnett, New York City, general secretary, National Council of 
the Young Men’s Christian Association 

Rev. J. Henry Carpenter, Brooklyn, N. Y., president, Association of Council 
Secretaries 

Bishop A. R. Clippinger, Dayton, Ohio, president, Board of Bishops, the Church 
of the United Brethren in Christ 

Rey. Henry Sloane Coffin, New York City, former president, Union Theological 
Seminary, New York City 

Mr. Nelson Cruikshank, Washington, D. C., director of social insurance activities, 
American Federation of Labor 

Rey. Edwin T. Dahlberg, Syracuse, N. Y., president, Northern Baptist Convention 

Rev. Mark A. Dawber, New York City, executive secretary, Home Missions Coun- 
cil of North America 

Mrs. Harrison S. Elliott, New York City, general secretary, National Board of 
the Young Women’s Christian Association 
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Bishop S. H. Gapp, Bethlehem, Pa., president, Northern Province of the Pro- 
vincial Elders’ Conference of the Moravian Church 

Rt. Rev. Charles K. Gilbert, New York City, suffragan bishop of New York, Prot- 
estant Episcopal Church 

Rev. L. W. Goebel, Chicago, Ill, president, General Synod, Evangelical and Re. 
formed Church 


Prof. Julian B. Green, Decatur, Ga., moderator, General Assembly, Presbyterian 
Church in the U. S. 

Rev. Cameron P. Hall, New York City, cosecretary, industrial relations division 
Federal Council of the Churches of Christ in America F 

Rev. Everett T. Harris, Alfred, N. Y., president, General Conference of Seventh 
Day Baptist Churches 

Mr. Alfred Hoffmann, Philadelphia, Pa., first vice president, American Federation 
of Hosiery Workers 

Rev. D. V. Jemison, Selma, Ala., president, National Baptist Convention, U. §. A. 
Inc. 
Rev. F. Ernest Johnson, New York City, executive secretary, department of re. 
search and education, Federal Council of the Churches of Christ in America 
Dr. Arthur C. McGiffert, Jr., Chicago, Ill., president, Chicago Theological Semi- 
nary 

Prof. William F. Mather, State College, Pa., chairman, Council on Christian 
Social Progress, Northern Baptist Convention 

Dr. Benjamin E. Mays, Atlanta, Ga., president, Morehouse College 

Prof. H. Richard Niebuhr, New Haven, Conn., professor of Christian ethics, Yale 
Divinity School 

Rey. Albert W. Palmer, Altadena, Calif., moderator, General Council of Congre 
gational Christian Churches 

Rey. Almon R. Pepper, New York City, executive secretary, department of Chris- 
tian social relations, Protestant Episcopal Church 

3ishop J. Kenneth Pfohl, Winston-Salem, N. C., president, southern province, 
Provincial Elders’ Conference of the Moravian Church 

Bishop C. H. Phillips, Cleveland, Ohio, General Conference of the Colored Metho- 
dist Episcopal Church 

tev. Daniel A. Poling, New York City, editor, the Christian Herald 

Dr. Liston Pope, New Haven, Conn., associate professor of social ethics, Yale 
Divinity School 

Mr. John Ramsay, Atlanta, Ga., community relations representative, Congress of 
Industrial Organizations 

Bishop Reverdy C. Ransom, Wilberforce, Ohio, senior bishop, General Confer- 
ence of the African Methodist Episcopal Church 

Mrs. Harper Sibley, Rochester, N. Y., president. the United Council of Church 
Women 

Bishop J. S. Stamm, Harrisburg, Pa., president of the Board of Bishops, Evan- 
gelical Church 

Dr. Channing H. Tobias, New York City, director, Phelps-Stokes Fund 

Rt. Rev. H. St. George Tucker, Richmond, Va., presiding bishop, Protestant Epis- 
copal Church 

Bishop P. A. Wallace, Brooklyn, N. Y., senior bishop, General Conference of the 
African Methodist Episcopal Zion Church 

Bernard G. Waring, Philadelphia, Pa. 

Dean Luther A. Weigle, New Haven, Conn., dean, Yale Divinity School 
Also the following representative of Eastern Orthodox Churches: Rev. Nicho 

las Pidhorecky, New York City, chancellor, Ukrainian Orthodox Church of 

America 

CATHOLIC SIGNERS 


Rt. Rey. John P. Boland, Buffalo, N. Y., former chairman of the New York State 
Labor Relations Board 

Miss Linna Bresette, Washington, D. C., field secretary, Catholic Conference on 
Industrial Problems 

Rev. Edmund J. Brock, Providence, R. I., director, diocesan labor schools 

Mr. George T. Brown, Washington, D. C., labor economist 

Rev. Daniel Cantwell, Mundelein, Ill, professor of sociology, St. Mary of the 
Lake Seminary 

Rev. Raymond S. Clancy, Detroit, Mich., director, Archdiocesan Labor Institute 

Rev. Thomas F. Coogan, Los Angeles, Calif., Confraternity of Christian Doc- 
trine 
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vr. James A. Coreoran, New York City, member, New York Workmen’s Com- 
pensation Board 

‘We John C. Cort, New York City, the Commonweal 
vy John F. Cronin, 8S. S., Washington, D. C., assistant director, social action 
ionartment, National Catholic Welfare Conference 

Rev seph Donnelly, New Haven, Conn., director, Hartford Diocesan Labor 
netifute 

P George F. Donovan, Webster Groves, Mo., president, Webster College 

ney. Jerome A. Drolet, New Orleans, La., St. Matthias Church 

0, Lambert Dunne, O. 8. B., Newark, N. J., St. Mary’s Abbey 


Rev Mark J. Fitzgerald, C. 8. C,, Notre Dame, Ind., professor of economics, Uni- 
versity of Notre Dame 
‘ir. Paul J. Fitzpatrick, Washington, D. C., dean, Graduate School of Social 


Science, Catholic University of America 

Rey. Francis Flanagan, Norwood, Ohio, professor of moral theology and eco- 
nomics, Mount Saint Mary of the West Seminary 

Rey. William J. Gibbons, 8. J., New York City, associate editor, America 

Rey. Francis J. Gilligan, St. Paul, Minn., professor of moral theology and 
economics, St. Paul Seminary 

Rev. William J. Gordon, O. 8. A., Washington, D. C., lecturer, School of Social 
Science, Catholic University of America 

Rey. John M. Hayes, San Antonio, Tex., Incarnate Word College 

Rev. George G. Higgins, Washington, D. C., assistant director, social action 
department, National Catholic Welfare Conference 

Rt. Rev. Reynold Hillenbrand, Hubbard Woods, IL, pastor, Sacred Heart 
Church 

Rey. Charles E. Hogan, Cleveland, Ohio, Ursuline College 

Rev. William F. Kelly, Brooklyn, N. Y., director, Holy Name Labor School 

Rev. Joseph B. Kenkel, C. PP. S., Collegeville, Ind., professor of economics, St. 
Joseph's College 

Mr. Roger K. Larkin, New York City, executive secretary, Association of Catho- 
ic Trade Unionists 

Mr. Edward Marciniak, Chicago, Ill., executive secretary, Catholic Labor Al- 
lance 

Rev. Benjamin Masse, S. J., New York City, associate editor of America 

Rey. Raymond MeGowan, Washington, D. C., director, social action depart- 
ment, National Catholic Welfare Conference 

Sister Miriam Therese, S. H. N., Marylhurst, Oreg., professor of economics, 
Marylhurst College 

Rey. John P. Monaghan, New York City, chaplain, Association of Catholic Trade 
Unionists 

Dr. Elizabeth Morrissy, Baltimore, Md., professor of economics, College of Notre 
Dame 

Rey. Joseph Oberle, C. SS. R., Esopus, N, Y., professor of economics, Mount St. 
Alphonsus Seminary 

Rev. Vincent O’Connell, C. M., New Orleans, La., chairman, labor-industry de- 
partment, Catholic Committee of the South 

Rev. Charles O. Rice, Pittsburgh, Va., director, St. Joseph’s House of Hos- 
pitality 

Rev. E. Harold Smith, New York City, Corpus Christi parish 

Rey. William J. Smith, S. J., Brooklyn, N. Y., director, Crown Heights Labor 
School 

Rey. Paul Stroh, C. SS. R., Esopus, N. Y., Mount St. Alphonsus Seminary 

Rey. Thomas Tobin, Portland, Oreg., vicar general, Archdiocese of Portland 

Sister Vincent Ferrer, O. P., River Forest, Ill., professor of economics, Rosary 
College 

Miss Virginia Walsh, Kansas City, Mo., Institute of Industrial Relations, Rock- 
hurst College 

Mr. Paul Weber, Detroit, Mich., editor, the Wage Earner, Association of Catholic 
Trade Unionists 

JEWISH SIGNERS 


Rabbi Herbert S. Goldstein, New York City, president, Synagogue Council of 
America 

Rabbi Ahron Opher, New York City, assistant to the president, Synagogue Coun- 
cil of America 
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Rabbi Samuel Berliant, New York City, vice president, Rabbinical Council of 
America 





Prof. Abraham Cronbach, Cincinnati, Ohio, professor of social ethics, Hebrew 
Union College 


Rabbi Maurice Eisendrath, Cincinnati, Ohio, executive director, Union of Ameri- 
can Hebrew Congregations 







Rabbi Harry Essrig, New York City, eastern region, B’nai B’rith Hillel Founda- 
tion 





Rabbi Abraham J. Feldman, Hartford, Conn., vice president, Central Conference 
of American Rabbis 


Rabbi Leon From, Detroit, Mich. 

Rabbi Israel Goldman, Providence, R. 
America 

Prof. Sidney Goldstein, New York City, professor of social service, Jewish In- 
stitute of Religion 

Rabbi Abram Voss Goodman, Davenport, lowa 

Rabbi Robert Gordis, New York City, vice president, Synagogue Council of 
America 

Rabbi Albert Gordon, Minn., executive director, United Synagogue of America 

Hon. William B. Herlands, New York City, chairman, Commission on Synagogue 
and Labor, Synagogue Council of America 

Rabbi Isidore Hoffman, New York City 

Rabbi Ferdinand Isserman, St. Louis, Mo., chairman, Commission on Justice 
and Peace, Central Conference of American Rabbis 

Rabbi Leo Jung, New York City 

Rabbi Robert Kahn, Houston, Tex. 

Rabbi Mordecai M. Kaplan, New York City, 







I., president, Rabbinical Assembly of 

















Society for Advancement of 
Judaism 
Mr. Charles P. Kramer, New York City, secretary, Synagogue Council of 
America 


tei EI A nS 


Rabbi Simon Kramer, New York City, vice president, Synagogue Council of 
America 

Rabbi Manuel Laderman, New York City, chairman, Commission on Social 
Justice, Rabbinical Council of America 

Rabbi Isaac Landman, New York City, president-elect, Synagogue Council of 
America 

Rabbi Arthur J. Jelyveld, New York City, Jewish Peace Fellowship 

Rabbi Lee Levinger, New York City, National Jewish Welfare Board 

Rabbi Mendel Lewittes, Dorchester, Mass. 

Rabbi Joseph Lookstein, New York City 

Rabbi Albert Mandelbaum, New York City 

Rabbi Julius Mark, Nashville, Tenn. 

Rabbi Solomon Metz, Washington, D. C. 

Rabbi Uri Miller, New York City, president, Rabbinical Council of America 

Rabbi David De Sola Pool, New York City 

Mr. Samuel Rothstein, New York City, president, United Synagogue of America 

Rabbi Jacob Shankman, New Rochelle, N. Y. 

Rabbi Norman Shapiro, Tulsa, Okla. 

Prof. Henry Slonimsky, New York City, professor of theology, Jewish Institute 
of Religion 

Rabbi Samuel Teitlebaum, Evanston, Ill., Hillel Foundation 

Rabbi Leo Trepp, Somerville, Mass. 

Rabbi Jaob J. Weinstein, Chicago, Il. 


Rabi Joseph Zeitlin, New York City, chairman, Commission on Social Justice, 
Rabbinical Assembly of America 
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ExursiT B 
{From Work, March 1950] 


PROTESTANT LEADERS Urner Stupy or PLAN ror INDUSTRY COUNCILS 


Derroit.—Leading Protestant churchmen here last month urged that careful 
study be given to the proposal for industry councils. 

About 450 delegates representing 22 Protestant denominations and 29 million 
members, spent 4 days at a National Study Conference on the Church and Eco- 
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nomie Life to work out a practical application of Christian principles to economic 
problems. 

While the delegates did not go all the way to outright endorsement of a proposal 
for industry councils, the conference did make several recommendations in that 
direction. The conference called for the establishment of two kinds of volun- 
tary groups to make economic power blocs more responsible for the general 
welfare : 

Voluntary groups for the “carrying out of research and discussion in economic 
affairs so that pertinent facts as to the effects of group action may be known 
to the groups and to the public.” 

A voluntary group which would be a “national congress or conference of in- 
dividuals drawn from the ranks of business, agriculture, labor, the professions, 
technical areas, and the general public. Such a conference * * * could have a 
great influence upon public opinion.” 

Speaking of industry councils, the conference said: “‘For some people, industry 
councils would be organizations of organized labor coequal with management 
in basie decisions with Government acting largely as the arbiter between posi- 
tions taken by independent power groups. 

“For others, industry councils would include wider representation of groups 
such as consumers and the professions. 

“For still others, the industry council proposal does not face the fact that some 
action of powerful economic groups must be checked and coordinated by demo- 
cratic political instruments.” 

Part of the conference’s thinking along the lines of voluntary cooperation 
through industry councils was prompted by a stirring speech made by Walter 
Reuther, president of the United Auto Workers and a leading labor exponent of 
the industry council plan. 

Reuther told the delegates that “labor and management and agriculture, and 
the other economic functional groups,” should “voluntarily agree to a kind of 
national conference where they sit together around a conference table—not under 
the compulsion of Government but on a voluntary basis.” 

They should ask themselves: “What are we going to do about the problem of 
unemployment? What are we going to do about the problem of food surpluses? 
What are we going to do about FEPC and civil rights? What are we going to 
do about some of these other basic problems?” Such a conference should not be 
just window dressing. 

“In a free society,” Reuther said, “there is no substitute for the voluntary 
acceptance of social responsibility on the part of all groups. 

“Freedom will be made secure in the world to the extent that people in positions 
of leadership in the major economic groups demonstate a loyalty to the total 
community that transcends the loyalty to their special economic group.” 

Reuther told the delegates labor and management must extend collective bar- 
zaining to the point where economic democracy is actually at work. 

“Our problem,” he said, “is to create the largest possible economic pie and then 
learn how to divide up the abundance in America. Labor and management must 
take on that job along with agriculture and other basic economic functional 
groups.” 

The conference itself declared: “There is need for the development of demo- 
cratic machinery in which the interests of consumers, employers, farmers, and 
labor may be brought into more equitable balance. 

“Man must support and develop those institutions which offer the greatest hope 
for the democratic, constructive channeling of economic power blocs. Such insti- 
tutions as cooperatives and collective bragaining have aided in making economic 
power responsible. It is now suggested, by various groups, that other institutions 
are also necessary if a just and free society is to be maintained without present 
power blocs.” 

These institutions referred to by the conference were industry councils, a 
national congress of voluntary economic groups, and Government cooperatives, 
like the TVA. 

The proposals for industry councils, the conference said, “are so crucial for 
our economy that they should be carefully studied.” 

The conference’s report on “Organized Groups: Freedom of Enterprise and 
Social Controls,” from which the above quotations are taken can be obtained from 
the Federal Council of the Churches of Christ in America, 297 Fourth Avenue, 
New York 10, N. Y. 















2172 TAFT-HARTLEY ACT REVISIONS 


RESOLUTION Apoprep AT 26TH NATIONAL CONVENTION OF NATIONAL COUNCIL oF 
CATHOLIC WOMEN, SEATTLE, WASH., SEPTEMBER 20-24, 1952 









LABOR MANAGEMENT 


The National Council of Catholic Women recommends that a conference of 
industry, labor, and representatives of the public be called to review existing 
labor legislation and to propose a new approach to the solution of labor problems, 

For the purpose of promoting much-needed labor-management cooperation, it 
further suggests that a public survey be made through a Commission of high 
integrity and independent status, to determine factors leading to labor peace, and 
to supplement the work done by the National Planning Commission and give 


greater prestige and wider diffusion to the conclusions reached by private 
surveys. 















RESOLUTION BY 





rHE NATIONAL COUNCIL OF CATHOLIC MEN 


AT Its ANNUAL 
MEETING, APRIL 23 AND 24, 1949 









SOCIAL ACTION 






To prevent another depression, to end the mass poverty that still exists, and to 
establish a social order of peace and full production, we must have in our coun- 
try the close cooperation of business, labor, agriculture, and the professions 


among themselves and with Government in harmony with Christian standards 
of social justice. 







We urge our affiliates to devise local programs for the serious and intensive 


study of economic council plans, sometimes referred to as industry councils, and 
study their place in our economic system. 









(Root Mii i 





RESOLUTION ADOPTED BY THE EXECUTIVE BOARD OF THE NATIONAL FEDERATION OF 
DI0cESAN CATHOLIC YOUTH COUNCILS IN AN EXECUTIVE MEETING IN WASHING- 
TON, D. C., DECEMBER 5-7, 1952 






The National 





Federation of Diocesan Catholic Youth Councils, embracing 
6 million members, urges that a conference of labor, industry, the professions, 
and the public be called to review existing labor legislation and to propose a new 
approach to the solution of labor problems. 

To promote this much needed and desired labor-management cooperation it 
urges that a preparatory survey be made by a Commission of high integrity and 
independent status to determine the factors leading to labor peace, to supplement 
the work done by the National Planning Commission, and give greater prestige 
and wider publicity to the conclusions reached by private surveys. 


A copy of this resolution should be sent to President-elect Eisenhower and to 
the Secretaries of Commerce and Labor. 
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Copies should also be sent to the Ameri- 
can Federation of Labor, Congress of Industrial Organizations, the United States 
Chamber of Commerce, and the National Association of Manufacturers. 








Exutsit D 


Whereas the Industry Council Association, Ine. is a nonprofit, nonpolitical, 
nondenominational organization dedicated to the achievement of industrial peace 
and justice and 

Whereas its membership and executives have derived from long study and 
experience in matters pertaining to industrial relations certain conclusions and 
convictions respecting a hew approach to the solution of labor problems in the 
United States: Now, therefore, be it 

Resolved, That the Industry Council Association, Inc, recommends that a 
conference of industry, labor, management, the professions and the public be 
called by appropriate congressionai committees to consider the following: 

1. That labor problems fall into two categories: 

Category (A)—The type of problem which is amenable to judicial or quasi- 
judicial process in that there exists for its solution a pre-existing standard 
of the type which has constantly been applied by judicial or quasi-judicial tri- 
bunals since the adoption of the Constitution. To this category belong such 
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cuestions as: What are the facts in a particular controversy? What is the 
meaning of a given contract or stipulation? How should the law be interpreted? 
What are the legal rights of the parties in view of law, facts and agreements? 
Are rights under law being violated? 

Category (B).—The type of problem which is not amenable to the judicial 

- quasi-judicial process because no pre-existing standard is available for ap 
plication and beeause the actual problem is to decide upon some standard. This 
type of problem is more legislative (or quasi-legislative) than judicial (or quasi- 
udicial) in character. It is concerned with such questions, as: What should 
the wage increase be? What type of seniority clause should be included in the 
ontract? What sort of pension or welfare plan is appropriate for the labor 
agreement? 

(Roughly speaking, the distinction between these two categories of problems 
s one which the courts of the United States (especially the Supreme Court of 
the United States) have always observed in distinguishing between political 
issues and justiciable issues. ) 

2. That there is no reason why questions in category A, amenable to the 
orderly procedures of the judicial or quasi-judicial approach, should be rele- 
gated to the clumsy, wasteful and unsocial processes of economic pressure in 
economic warfare; and there is every reason why they should, by law, as well 
as by good-will, be confined to resolution in 1 of 3 ways: (a) mutual agreement 
of the parties; (b) arbitration, or some similar quasi-judicial approach; (c) 
administrative adjudication, or (d) adjudication by duly constituted courts; 
provided that at any and every stage of a labor dispute the parties be given the 
right to settle it by their own agreement. 

8. That in the event of dispute, courts of proper jurisdiction should have the 
right to decide into which category (A or B) a given labor dispute falls. 

4. That problems in category B, which involve legislative or quasi-legislative 
prudence, should be settled by: (a) mutual agreement between the parties at any 
stage of their development; or (b) by some appropriate form of industry council 
using, not judicial (or quasi-judicial) methods, but rather legislative (or quasi- 
legislative) methods. 

5. That the form of industry council most appropriate for the settlement of 
matters in category B, in the event they are not settled between the parties, 
should be a group comprising representatives of management, labor and public, 
equipped with specialized knowledge in the particular industry, and available 
to the parties for submission of their arguments. 

6. That the said form of industry council, after duly studying the dispute, 
should issue public recommendations for the resolution of the dispute. 

7. That the parties be under no legal obligation or compulsion to accept recom- 
mendations of an industry council, but that they have no right to have recourse 
to economic pressures prior to such recommendations. 

8. That each industry select its own industry council in some democratic 
manner and decide upon appropriate rules for its constitution and functioning. 

9. Industry Council Association, Inc. recommends that the assigned congres- 
sional committee consider in this respect the research and conclusions of the 
National Planning Association and other groups which might aid in the develop- 
ment of legislation to foster the program and approach herein briefly described 
and to encourage formation of industry councils to serve as private and particu- 
lar “legislatures” for the settlement of problems in category B. 

10. That a copy of this resolution shall be sent to President-elect Eisenhower, 
to the Secretaries of Labor and Commerce, and too prominent non-governmental 
groups, whose interest and welfare are involved in all efforts by men of good- 
will to achieve industrial peace. 

The CuatrmMan. The Chair will announce that because the Secretary 
of State, Mr. Dulles, is appearing before the Foreign Relations Com- 
mittee this morning, the chairman will have to go to that meeting, and 
Senator Taft has to attend that meeting also. I will ask Senator Ives 
to take the chair. 

(Off the record. ) 

The Carman. I am going to ask Senator Ives if he will take over 
now, because I must go to a meeting of the Foreign Relations Com- 
mittee. 


o. 
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Senator Ives (presiding). Is Mr. Godfrey Smith or Mr. John 
Flavin here, representing the Industry Council Association ? 


That completes, then, the testimony of the Industry Council Associa- 
tion, Inc. 


The next person to be recognized, I believe, is Mr. Morton J. Baum 


president, Clothing Manufacturers Association, New York City. Mr. 
Baum ? 


You may proceed, Mr. Baum. 








TESTIMONY OF MORTON J. BAUM, PRESIDENT, CLOTHING MANU- 
FACTURERS ASSOCIATION, ACCOMPANIED BY HARRY A. COBRIN 


EXECUTIVE SECRETARY, CLOTHING MANUFACTURERS ASSOCIA- 
TION, NEW YORK CITY, N. Y. 


Mr. Baum. Senator Ives and members of the committee, I want to 
thank you for this opportunity of appearing before you to present the 
views of the men’s and boys’ clothing industry on the matter of indus- 
trywide bargaining. 

1! am Morton J. Baum, the executive vice president of the Hickey- 
Freeman Co. of Rochester, N. Y., and I am also president of the 
Clothing Manufacturers Association of the United States of America. 
{ was born in Philadelphia in 1897, and joined the Hickey-Freeman 
Co. in 1919. 

I have been a member of the Clothing Manufacturers Association 
practically from its inception 20 years ago. My company has been 
in collective bargaining agreement with the union for more than 3 
decades. I have represe nted our company in collective bargaining 
sessions since 1937, so I am fully acquainted with the problems of labor 
relations in the men’s and boys’ clothing industry. 

I might also say in passing that our company, namely, the Hickey- 
Freeman Co., has been studied and publicized as an outstanding exam- 
ple of good labor relations by the National Planning Association in 
its series on industrial peace. 

The Clothing Manufacturers Association of the United States of 
America has a membership of approximately 850 manufacturers, who 
produce about 90 percent of all the men’s and boys’ tailored clothing 
in thiscountry. Our members are located in most States of the Union, 
from New York to California, and from Maine to the deep South. 
We are the national association of our industry. Local associations 
of clothing manufacturers that are affiliated with us are the; Phiia- 
delphia C jothing Manufacturers, New York Clothing Manufacturers 
Exchange, Roc hester Clothier’s: Exc hange, and the New England 
Clothing Manufacturers Association. 

Our board of directors consists of 31 manufacturers who represent 
all of the clothing markets, and these directors are elected by the re- 
spective markets. On our board of directors we have representatives 
of large firms and small firms, and various types of manufacturers, 
such as those who sell direct to the consumer and those who sell their 
product to thousands of retailers throughout the country. There- 
fore, it can be seen that our board is modeled after the pattern used 
by the Federal Government to establish industry advisory committees, 


and is truly representative of the entire men’s and boys’ clothing 
industry of the United States. 











































ORE ine eee 


etn 


ereane 





hn 
la- 


mM, 


[r. 











TAFT-HARTLEY ACT REVISIONS 2175 


Prior to 1937 collective bargaining was on the regional or indi- 

dual firm basis. This was highly unsatisfactory, both to the union 
ind to the industry. We found that there was ‘a constant shifting 
f factories from one locality to another in a desperate race to seek 
ower wage levels, with the consequent loss of job security for workers 
ind utter chaos at the industry level. This trend encouraged compe- 
tition on the basis of shaving labor costs rather than on the basis of 

creased efficiency and progressive methods of merchandising and 
selling. 

[t was the considered judgment of our manufacturers that industry- 
wide bargaining was of definite advantage to the industry whose mem- 

ers were located in various regions of this country and were com- 
peting nationally in selling their products. It was the experience of 
our industry, at the time ‘when we bargained on a regional or indi- 
idual basis, that the union sought out the manufacturer or region 
at was most able, in the opinion of labor, to pay the highest possible 
wage increase, and the union then reached an agreement with that 
manufacturer or that region. Once a regional or individual agree- 
nt had been completed and announced, particularly if it was with 
a nationally known company, an industry pattern was set, and the 
other members of the industry found the wage demands of the union 
were “frozen” and further collective bargaining hampered or made 
impossible because of the wage increase already announced. 

The position of manufacturers in the other markets thus was weak- 
ened. The union benefited considerably in regional bargaining since 
it could call a strike in the factory of one m: anufacturer or a group 
of manufacturers located in a market which did not grant a wage in- 

rease, and permit manufacturers located in other markets to operate. 

Thus great competitive pressure was exerted upon those manufactur- 
ers whose plants were closed. If the struck plants did not settle 
quickly, their competitors would take away the customers of the firm 
that was unable to deliver mechandise. 

Despite this seeming advantage, the union found that regional or 
individual bargaining was detrimental to the functioning of orderly 
collective bargaining for the industry as a whole. 

Recognizing that “collective bargaining on a regional basis was 
highly ‘unsatisfactory, both labor and management “determined that 
industrywide bargaining was preferable. Accordingly, in 1937, the 
first collective bargaining contract on an industrywide basis was 
signed. 

Senator Tarr. Mr. Baum, that was with the Amalgamated Cloth- 
ing Workers? 

Mr. Baum. That is correct, Senator Taft. 

Senator Tart. That isthe union run by Mr. Potofsky ? 

Mr. Baum. By Mr. Potofsky, that is right. 

Since that date, there have been periodic meetings between the 
national association and the union on the matters subject to bargain- 
ing collectively, such as hours, wages, vacations, holidays, fringe 
payments, and so forth. Only recently we completed our industry- 
wide negotiations, which had been going on for several months, grant- 
ing a wage increase of 121 cents an hour effective May 25, 1953. This 
is the first w age increase in our industry since November 1950, due 
to the fact that the industry had overproduced and was in a depressed 
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market. Each clothing market and each type of manufacturer was 
represented on the association’s labor committee, so that the views of 
all industry segments were known and fully voiced. 

I wish to point out that our industrywide bargaining does not 
cover the problems that ordinarily arise in local markets due to local 
conditions and local traditions. The local member organizations that 
are affiliated with our association handle such matters on a day-to-day 
basis. 

We bargain on an industrywide basis only on matters that are 
industrywide; we bargain locally on local labor matters. 

As a result of industrywide bargaining, we find that competition 
which resulted from undercutting of the wage scales has practically 
stopped, and that greater efficiency in factory operations and pro- 
gressive merchandising methods have become the important factors 
in determining the success of a clothing business. 

I wish to stress that competition is probably stronger among the 
manufacturers than it has ever been. The profits of the industry are 
certainly no greater than they have been in the past. However, com- 
petition now is on a socially desirable level. It is not based upon 
lowering wages, but rather upon efficiency and merchandising skill. 

Attached to this statement is an analysis by Dun & Bradstreet of 
the profits made in the men’s and boys’ clothing industry during the 
past 20 years; that is, the profits made prior to industry-wide bar- 
gaining, which began in 1937, and profits made since that date. The 
attached statement details the wide variations in profit made each 
year by individual firms during the postwar years. It will be noted 
that industry profits have been extremely low, have varied widely 
within the industry each year, and that our profits have not increased 
as a result of industrywide bargaining. For example, in 1933—a year 
prior to industrywide bargaining—the median profit for the industry 
after taxes was 1.70 percent on net sales; and in 1951, the latest year 
for which data is available—a year long after industrywide bargain- 
ing had been established—the median profit of the industry was 0.76 
percent on net sales after taxes. 

Now, opponents of industrywide bargaining have said, “The indus- 
try meets with the union, agrees upon a wage increase, and then manu- 
facturers uniformly raise prices at the expense of the consumer.” 
Obviously, such a situation is entirely fantastic as far as the clothing 
industry is concerned. We have about 900 manufacturers in our 
industry, located in all parts of the United States, and general agree- 
ment to increase prices would not merely be illegal but physically 
impossible. Let me stress, labor, usually representing well over 30 
percent of the wholesale price, is merely one of the many components 
entering into the cost of the garment. In fact, the cost of the piece 
goods and trimmings totals over 45 percent of the wholesale price. 
These three are the principal items of cost. Gentlemen, I cannot 
emphasize too strongly that ability to purchase desirable fabric well 
styled and at the right price, innate skill to design a well-fitting and 
attractive garment, experience in producing that garment efficiently, 
and a lifetime knowledge of selling, promoting, and advertising the 
garment are the outstanding reasons for the success of any men’s 
clothing manufacturer. Strong and active competition is the life- 
blood of our industry, but not at the expense of the workers. 
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Asa result of constructive industrywide bargaining, we have had no 
toppage or strixe during this period, and there has been constant 
recognition on the part of labor and management that it is most desir- 
ible that both cooperate so that we have a healthy industry and satis- 
ied employees. 

In October 1952, the association celebrated 20 years of activity. 
The New York Times, a conservative and outstanding newspaper, 
recognized the anniversary of our organization as an outstanding 

ent in our American economy, and in an editorial, published on 
October 14, 1952, stated as follows: 


Sounp LABorR RELATIONS 


The Clothing Manufacturers Association, now holding its annual convention 
this city, has good cause for rejoicing. The relationship between the asso- 
ition and the Amalgamated Clothing Workers of America has been marked 

by such harmony and maturity of viewpoint, that no strikes have been reported 
the shops of the association members for 20 years. 

This long relationship is a natural concomitant of the firm understanding 
tween spokesmen for the union and the association that competition in the 
ndustry must be based on efficient operation and not on a continuing drive for 
wer wages. 

As a result, the sweatshop in association plants is a thing of the past. These 
s50 manufacturers, employing 150,000 workers and producing 90 percent of all 

men’s and boys’ clothing in the country, have, as a result of union cooperation, 
een enabled to devote more attention to improving their product, lowering prices 
at the same time increasing wages, shortening hours, and introducing 
mportant social welfare benefits for the employees. 


We do not wish the clock to be turned back. Therefore, the Cloth- 
ng Manufacturers Association of the United States of America 


pposes the passage of any amendment to the Labor-Management 
Relations Act, 1947, which would prohibit industrywide bargaining, 
which has been so successful in the men’s and boys’ clothing industry. 

Senator Ives. Any questions? Senator Murray? Senator Neely? 

Thank you very <A Mr. Baum. I think your testimony has con- 
tributed very significantly to the hearings. 

Mr, Baum. Thank you. 

(Tabulation submitted by Mr. Baum follows :) 


Median net profit on net sales (after tares), 1932-51 


Percent 

1932 . ares 
1933 7 5 1. 70) 1943_ 
1934 . 78) 1944_ 
1935 . . . 94) 1945___- 
GOR «stains erersee . 28) 1946_. 
1937. : + cilc eal eels . 15| 1947__- 
1938 : ; . 21) 1948_ 
1939_ : Tape ; . 88} 1949_ 
1940___. Sida itl . 07} 1950_ 
1941 ‘ a . 041 1951. 


1 Loss. 


Source of information, Dun & Bradstreet. 
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Net profit on net sales (after taves), quartile range of net profit on net sales 
(after tazes) 


Lower 
quartile 


, Upper 
Year quartile 







Median 















Percent Percent Percent 
oii ilar tact learns cee nites ; 4.00 1.38 














Note.—Explanation of inter-quartile range: The median ratio of net profits on net sales after taxes for 
1949 is 1.38 percent. To obtain this figure, each of the concerns studied were arranged in a graduated series 
with the largest at the top and the smallest at the bottom. The median, 1.38 percent, was the percentage 
halfway between the top and the bottom. The percentage of 4 percent, representing the upper quartile, 
was one-quarter of the way down the series. From the top (or half-way between the top of the median) the 
vercentage of 0.26 percent loss, representing the lower quartile, was one-quarter of the way up from the 

ttom (or halfway between the median of the bottom). 










Senator Ives. Is Mr. William Jackman, president of the Investors 
League, Inc., here ¢ 

I would like to have the testimony kept to 15 minutes, gentlemen, as 
closely as you can keep it, because we have a great many witnesses here 
today and we want to get through with all of them. 
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TESTIMONY OF WILLIAM JACKMAN, PRESIDENT OF THE 
INVESTORS LEAGUE, INC., NEW YORK, N. Y. 


Mr. Jackman. I am William Jackman, president of the Investors 
League, Inc., with headquarters at 175 Fifth Avenue, New York 10, 
N. Y. The league I represent is the oldest and most successful organ- 
izations of investors, with thousands of members residing in every 
State of the Union. It is an organization of investors, both large and 
small, who make up the backbone of our private-enterprise system 
which is, in turn, the backbone of our national economy. 

Anything and everything that is related to the free-enterprise sys- 
tem is of concern to the investing public—management, labor, capital. 
We must not lose sight of the fact that someone has to put up an aver- 
age of $12,000 to put a man to work. 

Therefore, it is of paramount importance that the Taft-Hartley law 
be strengthened, inasmuch as its effect upon industry affects the in- 
dustry owners equally with management and labor. 

Euclid laid down the axiom that “the whole is greater than any 
part.” It is our belief that stockholders should be recognized on an 
equal basis with management and labor. 

Therefore, generally speaking, I wish to defend rather than attack 
the law, and would oppose any attempt to emasculate it. I would sum 
up the investors’ recommendations as follows: 

1. Areawide bargaining should not be changed, but industrywide 
bargaining should be prohibited. 

2. The functions of the National Labor Relations Board should be 
spelled out, so that it will be impartial, unbiased, and above reproach. 

3. All forms of compulsory union membership should be eliminated. 

4. Prohibit the checkoff of union dues. 

5. Injunction features of the law should be retained and strength- 
ened by providing that nothing in the law shall ging: a party from 


seeking relief in a State court in accordance with the State and Fed- 
eral law. 


iste 
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6. Abolish secondary boycotts. 

The law recognizes that the interests and welfare of the general 
public must in certain emergencies be paramount to those of the indi- 
vidual, the employer, the union, and individual freedom. We believe 
that this law has gone a long way in the right direction. 

While the law is not perfect, and I am not a lawyer, I know of no 
law that is. We are firmly convinced that the labor relations of our 
country are much better today and that the public has much more 
protection against damage from labor strife than it had 5 years ago. 

In Mr. Reuther’s recent statement, he boasted that during the past 
93 months the union had recruited 140,000 new members and had 
gained bargaining rights in over 600 new plants, so it would seem 
that you can discuss the claim that this law has set back the trade- 
union movement in America. On the contrary, I believe that the 
law has afforded a tremendous boost to respectable unionism. It has 
furnished leverage by which many unions have cleaned house. I 
have neither heard nor know of any evidence that the present law 
has injured the cause of trade unionism in America. In spite of 
what that highfaluting, adjective-slinging labor intellectual, John 
L. Lewis, stated to this distinguished committee the other day, the 
public, consisting largely of working men and women, has, of course, 
no quarrel with labor as such, but only with certain unioneers—labor 
bosses. 

Legislation which will outlaw nationwide industry bargaining 
whenever the company is located in two or more trade areas is de- 
sirable. Historically, collective bargaining in many industries has 
been primarily by a unit of all employers in a trade area and by 
unions representing the employees. This has many advantages. 
There are interchanges of employees through normal turnover, and 
the employees have established uniform conditions. It helps to pre- 
vent labor pirating. It puts all employers in a particular line of 
business on an equal basis for wage rates, and it stabilizes wage and 
working conditions within the area. Nationwide bargaining, how- 
ever, which overlaps trade areas jeopardizes the national welfare and 
tends to a monopoly of power not healthful to our economy. 

On April 2 of this year, the New York Times carried a story in 
which it stated that “Six Airlines and Union Set Group Bargaining.” 
This, in our opinion, should not be permitted, for it would be industry- 
wide. You can readily see that our transport could be stifled, when 
it is considered that the United, Trans-World, National, Western, 
Northwestern, and Eastern Airlines are involved. It would be tan- 
tamount to an industrywide strike if there was one. Certainly public 
interest would not be served by such a situation: 

Possibly the most universally held criticism of the present labor 
relations status is that the National Labor Relations Board is biased 
in favor of organized labor. It is most essential that this govern- 
mental agency should above all else be impartial, unbiased, and above 
reproach. Nevertheless, it is true that almost universally, employers 
believe that this agency uses techniques unfairly which militate 
against employers, against individual employees, and work in favor 
of organized unions. Legislation designed to insure impartiality is 
of paramount importance. 

An important reason for the development of this mistrust has been 
the handling by the Labor Board of unfair labor charges. 
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All that is required at present of a charge, by the Labor Board, is 

an unsupported allegation that the employer did commit an unfair 

practice. The charge uses merely the language of the statute, but 

does not supply any factual statement of the matter complained of, 

Thereafter, the case is assigned to an investigator of the Labor Board. 

The investigation is often times unnecessarily delayed. Often the 
investigator gives the definite impression to the employer that he has 
violated the statute and proposes settlements, without informing the 
employer either of the facts relied upon or of his rights. 

All too often unions file unfair labor practice charges as weapons 
to accomplish something other than remedying an unfair practice. 
Unfair charges have been filed for the purpose of bringing economic 
pressure upon an employer in bargaining to obtain a concession, 
using the threat of liability as a means to accomplish this purpose. 
Other unfair charges are filed for the purpose of delaying representa- 
tion proceedings. The rule of the NLRB has been that no election 
can be held while unfair charges are pending. Corrective legisla- 
tion to insure impartial handling and speedy handling by the NLRB 
of unfair labor practice charges would require : 

(a) That the representation process be not interrupted by the 
mere filing of an unfair practice charge. The certification of the 
results of the election can be withheld until it is determined that in 
fact an unfair charge was committed, and that the unfair practice 
did interfere with the free choice of the employees. After all, the 
ballot is secret and the employee may vote his conviction privately. 

(>) That an unfair practice charge not be accepted by the Labor 
Board unless accompanied by an affidavit of the charging party, set- 
ting forth facts which constitute the charge. This would eliminate 
spurious charges and likewise would speed the investigation by ap- 
prising the charged party at once of the nature of the offense so that 
when the investigator called upon the party charged, the pertinent 
material would be immediately available. Likewise, it would pre- 
vent the fishing expeditions so often engaged in. 

(c) Appeal should be permitted from the NLRB decision in an 
unfair practice case either a Federal district court or to any State 
court of general jurisdiction, together with the right to call wit- 
nesses and the 1 right to a trial by jury, in the locality where the event 
took place. No better system has ever been devised to insure justice 
and equality than trial by jury. Yet in the all-important field of 
labor relations, we find only a decision of a trial examiner without 
a jury, acted upon by the Board many hundreds of miles distant. To 
get into court at all, the party against whom the decision has been 
made must refuse to abide by the decision; and then when enforce- 
ment proceedings are brought before a Federal circuit court, also 
many hundreds of miles distant, he must establish that the Board 
acted arbitrarily and capriciously. There is no chance in unfair 
practice cases for a jury to study the demeanor of witnesses and to 
weigh the testimony. This outmoded, expensive, delayed process of 
review by circuit courts does not at all meet the problem. 

A direct appeal, with the witnesses before a jury, would do more 
to restore confidence, promote justice and fair play, and eliminate 


labor strife, than any other action that Congress can make, in the 
opinion of your witness. 
































































erie: lana et A 












libdharcaicanea ie 














iste 















































Spies lineata 

































































TAFT-HARTLEY ACT REVISIONS 2181 


The present rule of the NLRB that picketing for organization 
purposes is protected activity should be corrected. As the law pres- 
ently stands, the majority of employees may vote in favor of no union 
by secret ballot, but the losing union can disregard the decision and 
picket the employer, which has the result of attempting to force the 
employer to force the employees into the union against their will. 
This 1s patently undemocratic and wrong. Corrective legislation 
would require the employer, the employees and the union to submit 
completely to the representation process, to withhold all economic 
action, and to abide by the results of the election for the certification. 

Investors are unalterably opposed to compulsory union member- 
lip, and we are of the opinion that all forms of and anything that 
s incidental to compulsory membership be eliminated. Certainly 
ur founding fathers had that in mind in the writing of the Consti- 
tution, for there is no provision that anyone should be compelled to 
join any association or union in order to work. 

We believe that everyone should have the right to earn a living in 
iis chosen field without having to join anything. It is not enough 
to say to a prospective employee that “while we will employ you 
without being a member of the union, you must within 30 days join 
the union.” This is tantamount to saying, “We will not employ you 
inless you join the union.” 

Compulsory unionism in any form is undemocratic and harmful. 
We talk of freedom in this great land of ours, but we completely 
forget the freedom to work. If any organization is to succeed other 
than a labor union, it must do so on its merits. There is absolutely 
no justification for compulsory unionism in any degree. In our com- 
petitive economy, a labor union must sell its services as everyone else 
does. Otherwise, it has no justification to continue. You cannot guar- 
antee members for a labor union any more than you can guarantee 
customers for a business by compelling them to purchase from a par- 
ticular firm. Compulsory unionism does not take on greater respecta- 
bility by virtue of condonation or collusion with an employer. 

The policy of our country is either that the right to work shall 
be free from intimidation, or that a man can be forced to join a union 
in order to make a living. 

The Investors League is opposed to the checkoff of union dues by 
employers. An investor, in our opinion, is anyone who has a stake 
in America, particularly those who own our corporations. These peo- 
ple, especially insofar as our league is concerned, are small investors. 
They are the rank-and-file Americans. We have members in our league 
who are carpenters, plumbers, doctors, lawyers, teachers, bankers, 
et cetera. They represent every segment of our population. They 
strenuously object to the overhead expenses of our corporations being 
increased by collecting dues for the unions. It should not be permitted. 

The ability to refuse to pay dues is the greatest protection of the 
individual worker against the arbitrary action of certain union 
leaders. 

I am not a labor specialist, but I believe this committee and cer- 
tainly the Congress has at its command technicians who can readily 
prepare, in amendment form, provisions that would retain and 
strengthen the injunction features of the law, keeping in mind the 
tights of the States, and providing that nothing in the law shall pre- 
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vent a party in a labor —— from seeking relief in a State court 


in accordance with the applicable State and Federal laws. An em- 
ployer can be held liable and by injunction be almost driven out of 
business for his unfair labor practices. Labor unions should be equally 
liable for damages and unfair labor practices, also. 

Secondly, boycotts should be abolished. This form of strike can 
be the ruination of a small-business man through no fault of his own. 
There have been many, many cases where a businessman has con- 
tracted for a job and because some of the material was delivered to 
the job already assembled, the assemblers in the other industry had a 
labor dispute and the job was picketed and brought to a standstill. 

There have been cases where department stores have been selling 
material, where the material had been manufactured in a State far 
removed from the department store. Because of a strike in the manu- 
facturer’s plant even subsequent to the time the merchandise was 
arr 


delivered to the department store, sympathetic pickets are permitted 
to picket the department store. 


You know, and I know, of many, many other cases where secondary 


boycotts have been most injurious to the conduct of business and 
industry, and many, many instances where picketing of a job was by 
professional pic kets, and slanderous to the ¢ itizenry. Perhaps picket- 
ing should be confined by law to employees, and certainly the law 
should effectively protect the rights of willing workers and customers. 
There have been cases where law enforcement was more or less handi- 
capped because picketing was permitted by the Federal statute, in 
conflict with local enforcement. 

There have been many cases of organizational picketing in which a 
business may only have one member of its organization who is a mem- 
ber of the union, and as a consequence the union would picket the 
establishment. It is my understanding that 19 States have banned 
this type of picketing. The Federal law should ban it also. 

There have been many more cases where local enforcement has been 
shamefully remiss, and if there is any reason for a Federal labor act, 
it must be broad enough to protect the right to work and the rights of 
the innocent public. 


It is up to you legislators we have elected to the Congress to devise 
painstakingly, calmly, prayerfully, remedial legislation. 

I profoundly sympathize with you. I profoundly realize that the 

task will call for the wisdom of many solons, and even Solomons, espe- 
cially since I am haunted by qualms over how far compulsory arbi- 
tration is compatible with the freedom guaranteed every citizen by 
our Constitution. 

Yet, gentlemen, may it be that we have reached the state in civiliza- 
tion when we must reorient all past conceptions concerning sovereign 
rights, the sovereign rights not only of individuals or groups of indi- 
viduals, but of whole sovereign nations? 


Does not the quintessence of the philosophy underlying the creation 
of the United Nations raise this vital point ? 

From almost the dawn of civilization, we have had courts to settle 
disputes; disputes between individuals, disputes between organiza- 
tions, disputes between citizens and their governments. All such 
court decisions have been binding. 

Today, the United States is the strongest supporter of the United 
Nations. The very fact that so many nations have joined this organ- 
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zation proves that the principle of binding adjudication is progressing 

ind that it is beeoming more widely accepted. 

If you and I have a dispute, we are compelled to acquiesce in legal 
.djudication, which is nothing more or less than official arbitration 

judges. 

‘That, gentlemen of Congress, is the very grave question you must 
de. Cert: 1inly labor unions too often have rejected the findings 
sodies deputed by the Government to draw up terms of settlement. 

What about restraint of trade? 

\ntitrust legislation rigidly forbids corporations to act jointly, col- 
lectively, in restraint of trade. Should labor unions be brought under 

milar legislation? Should they be permitted to perpetrate joint, 
collective, industrywide, nationwide action ? 

Ever since the passage of the Taft-Hartley law the American people 

ve witnessed to their disgust one man in control of an industrywide 

ion defy even the United States Government and cruelly disregard 
health and well-being of the whole country. It should not be 
nossible in a republic such as ours that the representatives of the 
towboat men be permitted to jeopardize the existence of even New 

York City, with its 7 million people, by cutting off its supplies of 

food and fuel. 

Surely it should not be necessary to argue at length that no legis- 
lation be sanctioned which, under any pretext or evasive union regu- 
lation, would compel a worker to pay tribute to labor overlords or 

» lose his job. You legislators should close the closed shop in 
calite as well as in name. You will find that the m: jority of Ameri- 
can voters have today definitely reached that true- blue American 
conclusion. Equally important is the suggestion that the functions 
of the National Labor Relations Board should be spelled out, so that 

t will be impartial, unbiased, and above reproach. 

As the humble representative and spokesman of thousands of small 
investors, I most vehemently and earnestly implore you to ponder 
the fact in all of your discussions and deliberations on new labor 
legislation that if we ordinary, rank-and-file savers are prevented 
from providing the wherewithal to keep industry expanding, there 
can be, gentlemen, only one alternative: The catastrophic collapse of 
our heretofore investor-owned economy, its taking over by the Gov- 
ernment, and the death knell of the American way of life. 

So please do not, in all your wrestling with the immeasurably grave, 
complicated, many-sided problems besetting the formulation of labor 
legislation, overlook the preponderating role which the common or 
garden-variety of investor must play if genuine Americanism is to be 
saved and perpetuated. 

I thank you. 

Senator Ives. Are there any questions? Senator Griswold? Sen- 
ator Murray? Senator Neely? 

Senator Nrety. Yes; please. 

Mr. Jackman, how many people do you have on your staff? 

Mr. Jackman. You mean in my office staff? We only have an 
office staff. 

Senator Nery. How many employees have you? 

Mr. Jackman. Nine. 

Senator Neety. Are they organized or unorganized ? 

Mr. JackMAN. Unorganized. 
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Senator Neety. Is your organization what labor calls a scab shop! 

Mr. Jackman. No; I would not call it a scab shop. 

Senator Neety. Would you permit your employees to organize? 

Mr. Jackman. If they wished. 

Senator Neety. You would? 

Mr. Jackman. If they wish. 

Senator Nee.y. Have they ever attempted to organize? 

Mr. Jackman. No. 

Senator Neety. Do they know your attitude toward labor unions’ 

Mr. JackMAN. Definitely. 

Senator Neery. You have denounced the nationwide organization 
of labor. Would you be opposed to the nationwide operation of a 
business concern such as the Bell Telephone Co., or a professional 
concern such as the American Bar Association or the American Medi 
cal Association ? 

Mr. JackMAn. First of all, Senator, I think we must get these 
different groups you are speaking of into some semblance of similar- 
ity. Ido not see the similarity between the A. T. & T. across the coun- 
try and the doctors or the lawyers. If we are talking of the A. T. & T., 
are we talking about the laboring end of the A. T. & T.; since a pro- 
fessional man is of a different status completely ? 

Senator Neery. What is your position, for instance, with regard to 
the Bell Telephone Co. as an employer’ Are you as much opposed 
to capital operating nationwide as you are to human beings, organized 
in a labor union, operating nationwide? 

Mr. Jackman. You cannot do it any other way, my dear Senator. 

Senator NeeLy. Then you are opposed to it? 

Mr. JackMAN. Definitely. 

Senator Neery. You are opposed to capital operating nationwide! 

Mr. JackMAn. Yes. 

Senator Neery. Have you ever argued before any congressional 
committee that organizations such as the United States Chamber of 
Commerce should be dissolved ¢ 

Mr. Jackman. Oh, no. 

Senator Nerty. The American Bar Association ¢ 

Mr. Jackman. No. 

Senator Nee.y. The American Medical Association ? 

Mr. Jackman. I do not want to infer that is what I am against, 
because I am definitely not against that. If I have given you that 
impression, 1t 1s wrong. 

Senator Nrety. Then you are, unlike Mr. Lincoln, more favorably 
clisposed toward the dollar that man made than you are toward the 
man that God made? 

Mr. Jackman. Well, that is a matter of opinion. 

Senator Neery. On page 2 of your statement the following ap- 
pears : 


The functions of the National Labor Relations Board should be spelled out, so 
that it will be impartial, unbiased, and above reproach. 


Can you indicate a specific instance in which the Labor Board has 
been biased or deserving of reproach ? 

Mr. JAckmMAN. There are many of them, Senator. 

Senator Neety. Name just one. 

Mr. Jackman. I do not have them with me, but I would be glad to 
send them to you, if you wish. 
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senator Neevy. Then you did not personally know what you were 

ng about when you imputed bias to the Board? 

Mr. JackMAN. Oh, yes, Ido. Unfortunately, however, the attor- 

who was supposed to be with me today was detained in Spokane, 
h. He has all of those papers with him. 

Senator Neecy. You are supposed to know the basis of your charges 
1g inst the Board. 

Mr. JAcKMAN. I do, 

Senator Neevy. But you cannot give us a single instance within 

sur own experience or fron. your own know iedge? 

Mr. JackMAN. I want to be very factual about it, Senator, and 
vive it to you in black and white. We have that. As I told you, 

nfortunately the attorney was delayed. 

Senator Nrerry. Can you not name just one of the thousands of 
cases that the Labor Board has tried in which it has deserved reproach 
or shown bias? 

Mr. Jackman. As I say again, Senator, I would not care to give 
that, only in writing. I will give it to you in writing and will be very 
glad to. 

Senator Neety. I am not interested in your writing me what some- 
one else knows, but in ascertaining whether you know what you are 
talking about. You say: 

Injunction features of the law should be retained and strengthened by provid- 
ing that nothing in the law shall prevent a party from seeking relief in a State 
court in accordance with the State and Federal law. 

Mr. Jackman. Yes. 

Senator Neety. What is the basis of that observation ? 

Is there any place in the United States where one cannot, under 
State or Federal law, apply for an injunction and obtain it, if he has 
1 just cause ? 

Mr. JaAcKMAN. Senator, in that particular case, in that particular 
reference, in No. 5, you have the same procedure in a case where a 
labor union has filed with the Labor Relations Board a complaint or 
a violation. What can you do in a case like that? Can you go to 
the State court or can you go to the Federal court? You have a 
conflict between the Federal law and the State law, just the same as 
you have on picketing. If you have a group of pickets in front of a 
building or in front of a store, you have identically the same situa- 
tion. Who is going to swear out an affidavit or who is going to take 
it to court? Ts it the business that is going to take it or is it some of 
the people who have been party to the violation who are going to 
take it? 

There are many, many cases similar to that, where it is a question 
of somebody, either the union or the employees, saying, “You have 
violated the agreement.” 

Senator Nrety. Can you give the committee just one example? 

Mr. Jackman. Again, Senator, all of those are tied together. 

Senator Nezry. You are indulging in meaningless generalities. 
Name just one case in which, after just cause had been shown, an in- 
junction was ever refused by either a State or a Federal court. 

Mr. Jackman. I will give you all of them, Senator, in that report. 
I will give you a complete report. 


31346—53—pt. 4-29 










2186 TAFT-HARTLEY ACT REVISIONS 


Senator Neery. You are simply demonstrating that you do not 
know what you are talking about. 

Mr. Jackman. I know what I am talking about, but I would not 
permit myself to give you a statement w hich I cannot back up with 
a paper in front of me. 

Senator Neety. Who sent you here to testify ¢ 

Mr. Jackman. I just don't know, again, ‘what you mean by the 
question, Senator. Do you mean: Did my organization send me? 
Is that what you mean ¢ 

Senator Nery. Did you come voluntarily or did somebody send 
you ¢ 

Mr. Jackman. I asked to come here, my dear Senator. 

Senator Nrery. Did the board of directors ask you to come? 

Mr. Jackman. My board of directors? 

Senator Nrrery. Does your organization have a board of direc- 
tors ¢ 

Mr. Jackman. Yes. 

Senator Negery. Did the board of directors send you here as a 
witness ? 

Mr. Jackman. Right, and they went over the statement. 

Senator Nerery. They asked you to make your statement ? 

Mr. Jackman. Right. And I asked to come here. I asked the 
committee to be heard. 

Senator Neery. Do the members of your board of directors 
operate what are called “scab shops?” 

Mr. Jackman. I would object to the statement of “scab shop”, 
Senator. 

Senator Neety. Do those you represent all operate non-union shops? 

Mr. Jackman. I would not have any idea of that, Senator. They 
are all investors 

Senator Neety. Do you know whether any of your board of direc- 
tors operate union shops, or do they, like you, operate non-union shops? 

Mr. JacKMAN. In the majority ‘of cases, they have clerical staffs. 
For instance, Some of the people on my board are in the investment 
business, and whether they have a union shop, I have no idea. 

Senator Ives. Any other questions ¢ 

Senator Nerry. No, not from me, Mr. Chairman. 

Senator Ives. Thank you very much, Mr. Jackman. 

Mr. Mitchell, I believe you are the next witness, representing the 
National Association for the Advancement of Colored People. 


TESTIMONY OF CLARENCE MITCHELL, DIRECTOR OF THE WASH- 
INGTON BUREAU OF THE NATIONAL ASSOCIATION FOR THE 
ADVANCEMENT OF COLORED PEOPLE 


Senator Ives. You have a rather long statement. 

Mr. Mrrenenn. I would like to summarize it. 

Senator Ives. That is the way we usually handle these things. I 
assumed that was what you would want. We do not want to hurry 
you. Get in the record what you think you ought to have. Your 
complete statement will be made a part of the record. 

(Mr. Mitchell’s prepared statement follows.) 








not 
Oot 


ith 


he 
ef 


TAFT-HARTLEY ACT REVISIONS 2187 





Sr,\TEMENT OF CLARENCE MITCHELL, DIRECTOR OF THE WASHINGTON BuREAU, 
NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PROPLE 





Mr. Chairman and gentlemen of the committee, I am Clarence Mitchell, direc- 

» of the Washington Bureau of the National Association for the Advancement 
> olored People. We urge that the committee report out favorably amend- 

nts to the Taft-Hartley Act which will outlaw racial segregation and dis- 
crimination in labor unions. We ask that, wherever labor unions represent 
jlovees in industries covered by the Labor-Management Relations Act, no em- 
ss shall be excluded from membership or placed in a separate union or 
denied adequate representation solely because of race, religion, or national 
or n 
In a recent statement (New York Times, March 23, 1953) setting forth the 
ditions under which the Congress of Industrial Organizations would work for 
ynion with the American Federation of Labor, President Walter Reuther of the 
CLO said that one requirement would be the ending of separate unions based 

n race. President George Meany of the American Federation of Labor, when 
he appeared before the House committee on March 3, said, in response to a 
question from Representative Adam Clayton Powell, that he favored a provision 
in the labor law which would protect minority groups against discrimination 
( e basis of race. A similar statement was also made by Mr. Reuther when 
he appeared before the House committee. 

[here are many other leaders of organized labor in mining, steel, meatpack- 
ing, und clothing who favor and work for the principle of nondiscrimination in 

aspects of union activity. 

However, membership in a union and full representation by it should not 
depend on the personal honesty and courage of the leaders of organized labor. 
lo the extent that unions are protected by law in exercising collective bargaining 
rights, there must also be protection for the individual against unreasonable 

mination based on race 

\fter study of this problem, our organization offers language amending the 
aw in two forms. One form is short for the convenience of the committee. The 
other form is more detailed. Either of these would be effective, but it is possible 
the longer form would eliminate the possibility of quibbling over the intent of 
Congress after the language becomes law. 

We offer the following amendment as a short form of language to be added to 
section 8 of the present law. 

It shall be an unfair labor practice for an employer or labor organization to 
discriminate against or segregate any member of the labor organization or any 
member of the craft or class of employees represented by the labor organization 
with respect to any of the purposes of this act or with respect to referrals for 
hiring, firing, upgrading, promotions, layoffs, retrenchment, membership in 
the labor organization or any other term or condition of employment or 
membership.” 

The long form is as follows: 

“8. (a) It shall be an unfair labor practice for an employer— 

“(6) to discriminate against or agree to discriminate against any mem- 
ber of a labor organization or member of the class or craft of employees 
represented by a labor organization with respect to hiring, upgrading, pro- 
moting, tenure or employment or any term or condition of employment on 
account of race, religion, color or national origin. 

“(b) It shall be an unfair labor practice for a labor organization or its agents— 

“(7) to discriminate against or agree to discriminate against any of its 
members or any member of the class or craft which it represents with respect 
to referrals for hiring, hiring, upgrading, promoting, tenure of employment or 
any term or condition of employment on account of race, religion, color, or 
national origin. 

“(8) to discriminate against or segregate any person otherwise eligible for 
membership in the labor organization with respect to eligibility for member- 
ship, admission to membership, retention of membership, or any other term 
or condition of membership on account of race, religion, color, or national 
origin.” 

Amendment to be inserted at the end of the second sentence in section 9 (c) : 


“Provided, That neither the certification of a labor organization nor a collective 


bargaining agreement with an employer shall constitute a bar to said hearing or 


to the certification of other representatives where it appears that subsequent to 
the certification or the execution of the agreement the labor organization has 
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denied full membership rights or privileges to, or has segregated or otherwise 
discriminated against, any employee because of race, religion, color, nationa| 
origin, or ancestry.” 

In offering these amendments, we submit to the committee a brief comment 
on present and past policies of the National Labor Relations Board on the right 
of colored employees to full equality of treatment by labor unions. 

Under the Wagner Act, the NLRB held in the Larus case (Larus and Brother 
Inc., Richmond, Va., 62 N. L. R. B., 1075) that even though colored employees were 
required to pay union dues under a check-off system it was not discriminatory to 
put them into a separate B class local. 

In stating its position on this matter the Board said: 

“The Board has no express authority to remedy undemocratic practices within 
the structure of union organizations * * * but we have conceived it to be our 
duty under the statute to see to it that any organization certified under section 
9 (c) as the bargaining representative acted as a genuine representative of al) 
the employees in the bargaining unit * * * We have in closed-shop situations 
held that where a union obtained a contract requiring membership as a condition 
of employment, it was not entitled to insist upon the discharge of, and the em- 
ployer was not entitled to discharge, employees discriminatorily denied member- 
ship in the union. In such situations, being without power to order the union to 
admit them we have ordered employers to reinstate them.” 

The Board, also, made a similar finding in the Atlanta Oak Floor case (62 
N. L. R. B., 973). In both of these cases, colored people were already employed 
when the unions won bargaining rights. 

When the joint House and Senate Report on the Taft-Hartley Act was written, 
it included a notation that arrangements in nature of those in the Larus case 
were legal. Thereafter the NLRB affirmed the principle of permitting seg- 
regation in labor unions in the Norfolk and Southern Bus Corporation case (76 
N. L. R. B., 76), the Texas and Pacific Motor Transport Company case (77 
N. L. R. B., 87), and the FP. W. Wint Company case (76 N. L. R. B., 87). 

The National Association for the Advancement of Colored People has found 
through extensive experience that, even where no closed shop exists, the power 
to bar a man from a union because of his race or to require that he join a segre- 
gated local or auxiliary results in unfair treatment. In hundreds of cases which 
have come before us we have never seen one in which members of segregated 
units receive the same benefits as white employees. 

In a recent decision, the United States Court of Appeals for the Third Circuit 
( Williams v. Yellow Cab Co., 200 F. 2d, 302) clearly stated that under the present 
law colored union members have no general protection against discrimination 
by their own union officials. 

In this case, the colored drivers of the Yellow Cab Co. charged that the union 
and the company conspired by means of certain working regulations to deprive 
them of rights equal to those of the white drivers by prohibiting them from 
cruising to pick up passengers, by requiring them to leave a railroad station or 
cab stand if another cab driven by a white driver arrived; by denying them equal 
rights under a general seniority list in assignments to new taxicabs, days off 
and selection of another garage; by unfairly relegating them to one garage in 
a particular section of Pittsburgh inhabited largely by Negroes and by imposing 
discriminatory penalties upon them. 

The Cab Co. was not covered by the National Labor Relations Act, but the 
Court said: 

‘Even if we assume that the Cab Co. was engaged in interstate commerce, 
the act (Taft-Hartley) contains no general prohibition of discriminatory prac 
tices by unions engaged in collective bargaining with employers.” 

In this case, the company and the Teamsters Union of the AFL made the 
agreement which deprived colored taxicab drivers of certain working rights, 
even though the drivers were members of the union. 

At the time we appeared before the House committee on March 31, the Su- 
preme Court had not decided the Huffman case. The Huffman case involved 
the rights of veterans, but it has a bearing on the question we are raising here. 
Hence, we include here the following statement from legal advisers: 

“We recognize that the Supreme Court in the Huffman case (Ford Motor Co. 
v. Huffman decided April 6, 1953) found a statutory obligation on collective 
bargaining agents under the Taft-Hartley Act to represent all employees in a 
class or craft fairly and in good faith. The Court, moreover, recognized that in 

carrying out this obligation the bargaining agent has considerable discretion 
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ay make distinction based on relevant factors. The amendments sug- 
ed by the NAACP would make it clear that race is not a relevant factor. 
From this decision, it would seem that the Supreme Court is now prepared 

st the relevancy of racial distinctions made by collective-bargaining agents. 
However, the Court’s recognition of the wide latitude given collective-bargain- 
vents give us no assurance that race cannot be regarded as a relevant factor 
llective-bargaining agreements under the present law. These amendments 
d give that assurance. 

In reaching its conclusion in this case, the Court was guided by its search 
he legislative intent in determining the obligations imposed by the statute. 
NAACP believes that the determination of so significant a protective meas- 

e as this ought not be left to the probabilities of future judicial search for the 

t of the legislature. This is made demonstrable by the fact that the court 
ypeals in the Williams case found no such congressional proscription upon 

e collective-bargaining agent. We assert that the will of Congress should 

left to happenstance or differing judicial opinions.” 

\ithough only a few unions have outright prohibitions against the admission 

colored members, many of them exclude colored members in certain localities 

s a matter of practice. These include the boilermakers, the bookbinders, the 

rical workers (AFL), plumbers and pipefitters, roofers, damp and water 

of workers, stereotypers and electrotypers, typographical workers, and wire 

é ers 

We offer for the record a letter from Mr. T. L. Brady, president of the Asso- 

ted Electricians of Detroit, which charges that Local 58 of the Electrical Work- 

(AFL) prevent qualified colored electricians from getting jobs. Although 

Vr. Brady’s complaint was made in 1949, we are advised by our Detroit branch 
the situation has not changed. A copy of a memorandum dated March 30, 

58, on this is also attached. 

Some unions, such as the Carpenters, Painters, and Operating Engineers have 

merous colored members, but these members do not enjoy the same freedom 
ovement accorded white members. 

or example, whenever a construction project is started in the South, car- 
wnters come to the site from many parts of the country. If they are white union 

en, they get jobs. 

\ white man presents his union card to the white local and he is referred to the 
ob. A colored man is usually given the run-around or referred to the nearest 

jlored local. Generally, such colored locals may not refer anyone directly 
to the job without clearing with the white union. If a colored man gets a job 
at all under these circumstances, it is the roughest carpentry work and of short- 
est duration. 

The experience of Mr. William Derrick, 1007 Bighth Street, NE., is typical 
of what happened to qualified colored union men when they applied for work 
at the ABC plant in Aiken, 8. C. Mr. Derrick is a member in good standing of 
the Operating Engineers Union in Washington. He applied for work at Aiken 
m October 24, 1951. Local 470 of the Operating Engineers in Aiken refused to 
refer him to the job for work. We presented this matter to the Atomic Energy 
Commission but nothing was ever done to correct it. 

In some cases, even union constitutional prohibitions against discrimination 
are not enough to halt unjust practices. At one time, even a CIO Union, the 
Textile Workers, set up Jim Crow unions in the Dan River Cotton Mills in Vir- 
ginia. The Bricklayers Union of the AFL has strong constitutional protection 
against racial discrimination and its top officers usually handle promptly ecom- 
plaints sent to them. Yet, Mr. Leo Bohanon, executive secretary of the St. Louis 
Urban League, lists the Bricklayers along with the Boilermakers, Electricians 
(AFL), and other unions as barring colored members in St. Louis. 

On one oceasion, the Bricklayers even sought to oust the CIO Steelworkers 
from the National Tube Co. in Lorain, Ohio, because the Steelworkers insisted 
on the upgrading of qualified colored World War II veterans to jobs as bricklayer 
apprentices. Here, the International Union of the Bricklayers actually filed a 
petition with the NLRB to oust the CIO. Those who sought to ferm a Brick- 
layers Union had also staged an unsuccessful wildcat strike to halt upgrading 
of colored people. 

As a practical matter, being a:‘member of a union in the Construction, Print- 
ing, Truecking,-Maritime, and many other industries is absolutely essential if one 
is to get or hold a job. In every industry where employers have bargaining 
agreements with labor unions, a friendly union can do much to eliminate dis- 
crimination and a hostile union will increase discrimination. 
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Discriminatory practices of unions do not stop at the hiring gate. They evey 
spill over to training programs in the public schools and the various licensing 
boards in local communities. 

Mr. George Leighton, president of our Chicago branch, has reported on the 
practice in his city of barring colored people from certain courses in the public 
schools because the unions that have jurisdiction over these trades do not want 
colored people trained. A suit on this problem is currently pending before Judge 
Perry in the United States District Court for Northern [llinois. (Joseph Howard 
et al v. Local 74, Wood, Wire and Metal Lathers Union et al.) 

Mr. Leighton’s complaint points out that in 1917 J. H. Howard and his brother, 
Hilliard Howard, moved to Chicago from Birmingham, Ala., where they had been 
members of Local 7 of the Lathers Union. The Chicago local refused to accept 
them because of their race. The complainants say that the union has cop- 
tinued to bar colored applicants for membership and now also seeks to keep 
colored persons from taking an apprentice training course in this field which 
is offered by the Chicago public schools. 

The President of our Norfolk branch, Mr. Jerry O, Gilliam, reports that colored 
persons were unable to pass the plumbing examination in his city until he dis- 
covered that certain union men and contractors had devised a technical plan 
for disqualifying all colored applicants. When Mr. Gilliam threatened to ex- 
pose the plan to the public, candidates began to qualify. 

We know that the amendments we propose will not end all job discrimina- 
tion. The power to hire rests with the employer and we know that correction 
of most employment discrimination must come through a fair employment prac- 
tice law. However, enactment of the NAACP’s proposal will go a long way to 
ward correcting some of the serious injustices that confront colored people as 
they seek to earn a livelihood in our country. 


EXHIBITS 


Text of letter signed by Mr. T. L. Brady, president of the Associated Elec- 
tricians of Detroit, dated December 1949, and referred to in the testimony: 

“Associated Electricians is an organization with 12 years of existence—75 in 
numerical strength—including electrical contractors and journeymen; licensed 
by the Department of Building and Safety Engineering, Division of BPlectrical 
Inspection and maintain a State charter. 

“Many of our men are property owners, and products of some of the leading 
educational institutions throughout the country. 

“Our workmanship has measured up to all of the requirements of the inspec- 
tion Department, and, we, therefore, feel entitled to justice and fair play, with- 
out being harassed by Local No. 58, A. F. of L. (Electrical Workers). 

“We are denied membership in their local, and they refuse to work on jobs 
with us; they have come on our jobs demanding union cards, which they know, 
we are unable to produce—then trouble begins. 

“Many of our contractors have lost large sums of money, through this diaboli- 
cal and high-pressure systetm. 

“Knowing that this is not the American way of life, and as a minority group, 
we are earnestly requesting your support, believing it will give us a guarantee 
of our Constitutional rights, thus pulling us out of this state of slavery.” 

Text of memorandum signed by Mr. Samuel J. Simmons, administrative 
assistant of the Detroit NAACP branch, dated March 31, 1953, and referred to 
in the testimony. 

“Mr. Joseph Ubanks of 2266 Garfield, Detroit, who is employed by the Radden 
Electrical Company (a colored electrical subcontractor), 6362 Scotten Avenue, 
was working on a job of installing new electrical wiring at the Wayne Diagnostic 
Hospital, 271 Eliot, Detroit, until the white electrical employees of other elec- 
trical contractors complained that he was not a union member. 

“Mr. Ubanks then attempted to become a member of Local 58 but was told 
that they were not taking any members at that time. 

“T talked with Mr. Radden of the Radden Electrical Co. this morning, who 
is a member of the Associated Electricians, a Negro electrical organization, 
who informed me that the electrical union does definitely discriminate and 
that only one Negro is a member of Local 58 in Detroit. About 25 years ago, 
Mr. Charles Lawson was a member of the Fixture Union which amalgamated 
with the Wiring Union. Mr. Lawson was kept as a full member. 

“Various city employees engaged in electrical work holds auxiliary non- 
voting memberships in the union but they were not admitted to the auxiliary 
status until first securing their employment from the city.” 
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MrrcHett, I am Clarence Mitchell, of the National Associa- 
tion for the Advancement of Colored People, director of the Wash- 
ington bureau. 

in reply to Senator Ives’ comment about the time, I was in the 

ery one day when there was a colloquy between two Members 
of the Senate. I do not remember which two it was. One of them 
“I am getting ready to make a speech.” The other said, “If 
have the votes, you don’t need to make a speech.” 

| would say if we had the votes on the committee to get what we 
want, we would not need to make a speech here today. 

had the good fortune to run into Senator Neely on the elevator 
and told him a little bit about our problem, and as Senator Taft 

d Senator Smith were leaving for the Foreign Relations Committee, 
| spoke to therm about it. I hope we have evoked some friendly 
interest. 

| might say by way of indicating what our statement is like, Mr. 
Chairman 

Senator Ives. Cover this as fully as you think you should. Make 
your presentation comprehensive, please. 

Mr. Mrrenett. Thank you. All right. 

| have constructed this in such a way that the first two pages 
represe me a summary of the entire testimony. In other words, as this 

s read, it will give you the idea of what we are driving at. The 
balance of the testimony which we have here 

Senator Ives. We have time for you to read what you think you 
ought to read. Go ahead and read it. You want to get this in the 
record. 

Mr. Mircnety. I am at a little more ease if I give it orally. 

Senator Ives. You are always very considerate of people, and you 
do what you think you should do here. 

Mr. Mrronenn. By way of summarizing what we have, I would 
say that we ask that the law be amended so that there will be written 
into it provisions which will protect working people against segre- 
gation and discrimination in industry. 

As we have indicated in our statement, we have the positions of 
President Reuther of the CLO and President Meany of the A. F. of L., 
indicating that they support the principle that we offer here. We do 
not say that they support the language, but we feel that there is no 
reason for being in love with the language we suggest, and if these 
two gentlemen will support the principle, that is the important thing 
that we are interested in. 

Qur suggestions for amendment offer language in two forms: One 
is a short form which appears on page 2, ‘and would simply be an 
amendment to section 8 of the law stating the following: 


is 


\ 








It shall be an unfair labor practice for an employer or labor organization to 
discriminate against or segregate any member of the labor organization or 
any member of the craft or class of employees represented by the labor organi- 
zation with respect to any of the purposes of this Act or with respect to referrals 
for hiring, upgrading, promotions, layoffs, retrenchment, membership in the 
labor organization or any other term or condition of employment or membership 


We have also spelled it out in a little longer way, indicating it as 
amendments to section 8 and section 9. It is our judgment, on the 
advice of our legal people, that either form of this language would 
meet the problem. We also believe, of course, that any other form 
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that might be devised which is comprehensive would also meet it, and 
we hope the committee will give some attention to that. 

Senator Ives. In brief, Mr. Micthell, what you are really doing here 
is endeavoring to incorporate in the Labor-Management Relations 
Act in general the language which is in the bill against discrimination 
in employment, which I guess nearly all of us here cosponsored. 

Mr. Mircneti. No, I wouldn’t say that. 

Senator Ives. You go a little further, do you? 

Mr. Mrreve tt. No, we do not go as far. We only go to the ques. 
tions that are within the jurisdiction of the National Labor Relations 
Board, when you read our language carefully. We did that pur- 
posely, because in the past whenever we have offered these amend- 
ments on the floor, somebody has said, “This is an FEPC, and there- 
fore we are against it,” or they have said, “Let’s wait until we get 
FEPC legislation.” 

Senator Ives What you are driving at—I am not talking about 
setting up the machinery for enforcement, which is in the bill to which 
I referred. I am talking now about the purpose of the bill to which 
I referred. Are the two not substantially the same as what you have 
here ? 

Mr. Mircnetyi., With respect to membership in labor organizations, 
I would say the principle is the same, Senator. 

Senator Ives. That is what I mean. 

Mr. Mrrene i. But we drew this carefully so we would not include 
any matter that is not within the jurisdiction of the National Labor 
Relations Board. 

As has been stated in subsequent pages of our testimony, we are 
trying to meet the problem that we face now under the National Labor 
Relations Act even if we never get an FEPC law. 

For example, the Labor Act is administered in a way now that if 
a labor organization requires, as a condition of remaining on the job, 
that a man must join a segregated union, the law says that that is 
O. K. What we are saying is that the law should be changed so that 
if a man is required to be a member of a labor union—and everybody 
should be, if the union has collective bargaining rights—we say that 
the union should not require that he join a segregated local simply 
because he happens to be a colored man or a member of a minority 
group. That is the point. 

Senator Ives. Is is not a fact that if the language that you are pro- 
posing to add to the Taft-Hartley Act should be adopted, the batile 
against discrimination in employment which a good many of us are 
waging would be largely won ? 

Mr. Mrrcuetu. I would say certainly a third of it would be won. 

Senator Ives. More than a third. I would say about two-thirds. 

Mr. Mrrcnet.. It certainly would be a substantial bite, Senator, 
and I would want to be guided by your judgment in it. 

Senator Ives. I have been working on this for a long time, and I 
have some ideas. 

Mr. Mrrcueiy. My hope is that if this has your support and the 
support of Senator Taft, Senator Smith, and the stalwarts on this 
committee who are friends of FEPC, like Senator Murray, Senator 
Neely, Senator Douglas, and Senator Lehman, I think certainly the 
Congress would be disposed to pass this. 
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Senator Ives. You have a lot of Republicans who feel that way, 
too. 
Mr. Mrrcnect. I am glad to hear that, and I want to say here that 
right after Senator Griswold came to Washington, I had the good 
fortune to go in and have a long and very constructive talk with 
him. I am certainly glad to see him here this morning. I hope 
that he will have a friendly interest in the matter that we offer. 

Senator Griswowp. I do have. 

Mr. Mircuetn. I would just like to say briefly, Senator Ives, that 
we have found in going over the public reaction to the law that there 
is a belief among many people that the present law contains a pro- 
hibition against discrimination and segregation. ‘Therefore, in our 
testimony we have outlined the reason such a belief is incorrect. 

First, we cite the Board cases in which the Board has reached de- 
cisions showing it is not there. Then we give two very important 
cases, one from the Third Circuit Court of Appeals, Williams v. 
Yellow Cab, and the other is the Huffman case, which was decided 
only recently by the Supreme Court. 

[ invite the committee’s attention to the language, which is on 
pages 4 and 5, dealing with the Huffman decision. 

That language was prepared by our legal advisers. They urge that 
the committee realize that as matters now stand, this whole ques- 
tion is one which is left largely to the discretion of the courts, and 
to various interpretations by the courts. Therefore, the law ought 
to be clarified to protect people in situations of this kind. 

I would like to give a specific illustration or two here, Mr. Chair- 
man and members of the committee, concerning instances where we 
are confronted with a problem. 

First, if I may, I would like to insert into the record a clipping 
which comes from the Washington Post. It was there this morn- 
ing. It deals with the question of a strike down in Memphis, Tenn., 
where approximately 100 white welders walked off the job at the 
International Harvester plant there because a colored man was up- 
graded to the job of welder. 

That is particularly timely, Mr. Chairman, because there you have 
a situation where management is a good management; where the union, 
which is the Automobile Workers, is a good union, and I am confident 
that between the management people and Mr. Reuther, of the UAW, 
they are going to work together to settle that thing. But in most 
cases it could not be settled. In most cases, either the management 
or the labor people would not have the moral courage to face up to 
the requirements of this situation. 

Therefore, we think that it ought not to be left to just their good 
will. Settlement should be something which comes about because 
the law requires that people be treated fairly under the terms of a 
union contract. 

Mav I insert that in the record, Mr. Chairman? 

Senator Ives. You may, indeed. Without objection, it will be in- 
serted at this point in the remarks. 

(The newspaper article referred to follows :) 


PROMOTION OF NBGRO STRIKE 
MemMpnHis, TENN., April 28:—A wildcat strike which developed after a Negro 


worker was promoted to a job in an all-white department threatened today to 
affect as many as 2,000 men at the International Harvester plant here. 
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Company officials said 100 white welders walked out because the Negro was 
brought into their department. The company called on President Walter P. 
Reuther of the CIO to end the work stoppage which has been under way here 
for 5 days. 

R. G. Mahal, Memphis works manager, said the near shutdown is crippling 
production. 

Harry Hallar, industrial relations manager at the plant, said promotion of 
the Negro ewployee on merit is in keeping with the terms of the union con- 
tract. 

Mr. Mircnetn. We also would like to call the committee’s atten- 
tion to a matter which comes out of the city of Chicago, LIL, again 
by way of illustration of the problem that we face. This, I think, 
is particularly important in view of what we read in the paper this 
morning, that there is a disposition on the part of some members of 
the committee to eliminate the construction industry from the re- 
quirements of the law. 

Of course, the construction industry is one of the places where we 
face the most serious problem, as you will see from our testimony on 
some of the specific cases we have given. I would like to give this 
particular case, because it is a wonderful illustration of why we need 
protection. 

It goes all the way back to 1917, and it is discussed beginning on 
page 7 of our testimony. There, some colored men back in 1917 were 
members of a Lathers Union down in Alabama, apparently on a non- 
segregated basis. They moved to Chicago in 1917, and attempted to 
join the Lathers Union up there. All they were asking for was trans- 
fer from the Alabama union to the Chicago union, but they could not 
get the transfer. They could not get permission from that union to 
work at their trade. 

Thereafter, they made a number of attempts, but were never suc- 
cessful. Finally, they came down to the present day, and as of now 
they are in court for two reasons: First, they are trying to establish 
the right to join the union and work at their trade. Second, they are 
trying to get admission for other colored people to apprentice training 
courses that are offered by the Chicago publie schools, with the assist- 
ance of the Lathers Union. 

At present, colored people cannot get into those courses simply 
because the Lathers nion will not admit them and will not permit 
colored people to take the training. 

I have also directed attention to the question of electricians in the 
city of Detroit, just by way of emphasizing that this is not only a 
Southern problem. It is a sort of universal problem. In the case of 
the electricians in Detroit, there you have men who are qualified 
electricians who are even able to work for the city, but when they 
go on the job it is contended by them that members of Local 58, the 
white local there, harass them and say, “You are not members of the 
union, and therefore you can’t work.” 

I would certainly hope that the committee will give some remedy 
to this problem and adopt either our amendments or other amend- 
ments that will meet this problem. 

Senator Ives. Mr. Mitchell, is it not true, as you suggest—I think 
you did suggest it rather forcibly in your statement—that organized 
labor, all branches of organized labor, made great strides in correcting 
discrimination within their own ranks over the past number of years; 
that they have been making great, progress. I think the top leader- 
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p in organized labor is strivin 


S \ 


g, as far as possible, to correct these 
stices which have existed in the past and which in some instances 
exist. Is that not true? 

Mr. Mrrcnetn. There is no doubt about it, and we compliment them 
for it. We have said that in the opening part of our statement. 

Senator Ives. I know you did. I wanted to bear down on that in 
the light of what you said since, 

Mr. Mrrenetzt. Yes. I certainly would not want anybody to get 
the impression that this is an attack on labor. It is not. It is an 
attack on a problem. 

\fter all, people who are members of labor organizations are human 
like everybody else. What we are saying here i is that Congress has 
passed a law which requires that persons have their affairs regulated 
to a certain extent by labor organizations, and that is perfectly fair 

our society. But we say if we are going to pass a law which requires 

a man’s affairs to be regulated by an organization, that organization 

should not have any barrier against him on the basis of color. He 

should be admitted to all of its meetings and know what is happening. 

Otherwise, he loses a very important part of his rights. 

Senator Ives. Any questions? Senator Griswold? 

Senator Griswoip, | would like to ask you this: You refer in your 
statement to certain places where a man applying for a job is not 

ken care of through the union that is operating in that field, but 
they refer him to what you call a colored local. Is that rather common 

many industrial States, that they have a separation of one union 
or the white people and another union for the colored people? 

Mr. Mirenert, It is common in the South, Senator Griswold, in 
almost all industry that would be organized on a craft basis as opposed 
to the industrial basis, and it is widespread throughout the country 
in the construction industry. 

For example, right here in Washington there are colored locals of 
the bricklayers and white locals, even though under the constitution, 
bricklayers do not differentiate on the basis - color. 

The situation that we mentioned with reference to the H-bomb 
plan ts down at Savannah River is a frightful illustration, because 
there we had a man who was a member of the operating engineers in 
Washington who went down to Savannah River to get a job, and he 
was told, “We just can’t let you work, even though you are a member 
of the union.” 

Senator Griswoip. In some areas where they do not have segrega- 

ion, I mean union segregation, do you find the problem of a colored 
man applying for a job and he is refused the job but they do not 
tell him right to his face that it is because he is colored, but they 
use some other excuse—“*We do not happen to need anyone today,” 
this, that and the other, and give reasons other than the true reason ? 

Is that a major problem in many areas? 

Mr. Mrrcnet. It certainly is. Again, that happens to a great 
extent in the construction industry, because it. is so hard for the aver- 
age person to know whether there are actually vacancies. We have 
had situations where a group of white people would go to a job. 
They would be hired as carpenters, The colored Mean would be 
told, “We didn’t get in enough material, and therefore we aren’t going 
to hire ¢ any until next week or next month.” 
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Senator Griswotp. And maybe 2 hours later they hire some white 
man to goto work? The material arrives? 

Mr. Mrrenett. Unhappily, that is right. 

What is particularly bad about the construction industry is that 
the job is usually of limited duration, so by the time we get through 
wrangling with the union, the employer, and going into court and 
one thing. and. another, the job is over, and only a few Negroes 
get on it. 

Senator Griswoip. Where they use some excuse, not a reason but an 
excuse, is that not pretty hard to handle in a law? 

Mr. Mircnert, No, | would not say so, Senator, and I would yield 
to Senator Ives at this point. Certainly the New York FEPC law 
which he sponsored and got through was confronted with exactly 
that same kind of problem, and I think that they have been able to 
get behind things of that kind. 

Senator Ives. Mr. Mitchell, if I may be allowed to inject at this 
point, the way they have handled it largely is through their program 
of informal education, the process of conference, conciliation, persua- 
sion, and mediation; not through force somuch. There is always the 
power of the law back of it, though. There is a penalty there. That 
is the way it has been done, and that is the only way you can do it 
effectively. 

Mr. Mircre.. That is right. 

We feel that the mere existence of the language in this type of situa- 
tion would prevent a whole lot of trouble. For example, over on the 
House side when I was testifying, Congressman Powell of New York 
mentioned that a show was being given down here in Washington, 
and some colored musicians who were supposed to play in the show 
were not permitted to play because the white local had a barrier against 
colored people. Mr. Powell and somebody else got hold of Mr. Pe- 
trillo, and Mr. Petrillo immediately said, “You have to correct that 
situation. You have to let these people work.” 

We would not have had to call Mr. Petrillo if the law had been clear 
on that point. All we would have had to do is to say to the union, 
“This is the law,” and they would not have objected, I am sure. 

Senator Griswotp. Thank you. 

Senator Ives. Senator Neely? 

Senator Neery. No questions. 

Senator Ives. Senator Douglas? 

Senator Dove.as. No. 

Senator Ives. Thank you very much, Mr. Mitchell. 

We have had a little change here in our procedure due to a mis- 
understanding. The witness who was to appear at this time will ap- 
pear at 2 o’clock this afternoon. 

Is that satisfactory to you, Mr. Bridges? 

Mr. Harry Brinees (president, International Longshoremen’s and 
Warehousemen’s Union). That is satisfactory. 

Senator Ives. Could you have all your cohorts and colleagues pres- 
ent with you at that time? 

Mr. Bripees. Yes, sir. 

Senator Ives. Is Mr. C. J. Schiffers here? 

I understand you are waiting for some data. You can continue 
to wait, and we will suspend until the data arrived. We are very 
grateful to you for going on at this time, thereby enabling us to keep 

our schedule intact. 
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You might come up here, though. Then you will not have to pa- 
rade up afterwards. 

(Brief recess. ) 

Senator Ives. This is Mr. C. J. Schiffers, representing the Cham- 
ber of Commerce of Honolulu. 


TESTIMONY OF CARL J. SCHIFFERS, REPRESENTING THE CHAMBER 
OF COMMERCE OF HONOLULU, HAWAII 


Mr. Scutrrers. My name is Carl J. Schiffers. I am vice president 
of the Hawaiian Electric Co., Ltd., a public utility of Honolulu 
the Territory of Hawaii. My responsibility in that capacity covers 

he field of industrial relations and contractual rel: ationships with the 
union which represents our employees. The union is the International 
Brotherhood of Electrical Workers and we have dealt with them 
harmoniously since 1942. 

| am appearing before you today as a representative of the Cham- 
ber of Commerce of Honolulu, in the Territory of Hawaii. 

It is my purpose to bring to your attention ‘the necessity of legis- 
ation to end or at least curb the disastrous interruptions of shipping 
services between Hawaii and the mainland United States caused by 
labor disputes both in Hawaii and on the Pacific Coast. 

Prior to this hearing a brief entitled “Statement of Offshore Ship- 
ping Services Act,” drafted by the Chamber of Commerce of Hono- 
lulu, was submitted to the Senate Committee on Education and Labor 
for the record. Instead of reading this lengthy document I would 

ke to read a brief summary of it. 

In consideration of all of the damage Hawaii has suffered in the 
past and to which it is continually exposed, the Chamber of Com- 
merce of Honolulu Rome that Hawaii must appeal to Congress 
for legislation to protect the economy of Hawaii. 

On January 7, 1953, the Honorable Senator Hugh Butler of Neb- 
raska in the interest of Hawaii introduced Senate Bill S. 225 in the 
Senate of the United States. This was a bill to amend the Labor 
Management Relations Act, 1947, so as to prevent interruptions to 
ocean transportation service between the United States and its Ter- 
ritories and possessions as a result of labor disputes. 

We of Hawaii appreciate Senator Butler’s interest in providing 
legislation that will protect and insure uninterrupted water trans- 
portation from the mainland to our islands. 

Senator Butler has visited us and knows from his own personal 
observation how vulnerable we are to constant shipping stoppages. 

Senator Butler’s bill is helpful but is not adequate to provide the 
relief required when we face these emergencies. 

Ocean transportation is vital to Hawaii. We are isolated from the 
rest of the United States by 2,200 miles of ocean. We have no fuel 
or mineral resources. Hawaii can live only by producing specialized 
agricultural products for the rest of the United States, and by serv- 
ces to visitors. Hawaii must import 60 percent its food and 
practically all manufactured goods and export all of its two main 
processed crops by water transportation, 

We are a big customer of the 48 States; our purchases now approxi- 

ate $400 million per year. 

Only 10 foreign countries, each one with many times Hawaii’s 
population, make larger gross purchases in continental United States 
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than does Hawaii. On a per capita basis, Hawaii is far and away 
the largest offshore customer of the 48 States. r 

Shutting off Hawaii’s ocean commerce may be likened to shutting 
off all railroad, highway, and river traffic into and out of one of 
our inland States. 

But Hawaii has repeatedly suffered such strangulation of its com. 
merce during the past 7 years by labor conflicts between unions and 
employers, mostly arising outside Hawaii. Since January 1, 1946, 
Hawaii has suffered interruptions to shipping 20 percent of the time, 

Visible effects of shipping interruptions have been: Increase jy 
unemployment, loss of markets for basic products, increase in cost of 
living and cost of doing business, bankruptcies of small businesses, 
out-migration, declining bank deposits, slaughter of dairy and poultry 
stock, depletion of soil for lack of fertilizer, general decline in rate of 
economic development, decline in local security values. 

Hawaii’s promising development of profitable new industries and 
an expanded tourist business are threatened by insecurity of trans- 
portation facilities. 

Further, the strategic importance of Hawaii to the defense of 
America was recognized a full century ago—it continues today. 

Senator Ives. Would you allow yourself to be interrupted? Sen- 
ator Douglas desires to ask a question. 

Senator Doveias. May I ask, how many of these strikes have been 
conducted by the International Longshoremen and Warehousemen’s 
Union, and how many by the Sailors Union of the Pacific? 

Mr. Scutrrers. I could not state that at the present moment. I 
don’t have my data here. 

Senator Dove.as. I notice on page 3 of your testimony, the third 
paragraph from the bottom, you mention the 66-day Pacific maritime 
strike of 1952. Was that a longshoremen’s strike or a Sailors’ Union 
strike? 

Mr. Scurrrers. I wish to present an exhibit that shows those 
stoppages. 

Senator Doveras. Can you remember which union it was? 

Mr. Scutrrers. No, I do not, sir. 

Shall I proceed ? 

Hawaii is extensively used as a military base and a training area 
for the Pacific frontier. In addition, Hawaii is playing an important 
part as a supply and repair base in connection with our military 
activities in Korea and elsewhere in the Pacific. 

It is obvious that the more stable a local community can be, the 
more successful its relationship with the military will be. 

It is important, therefore, that the economy of the islands be main- 
tained at a norma] level. 

We are fully aware of our obligations and responsibilities to the 
military as well as to our economy and citizens. 

In our search for some means of preventing the disruption to our 
islands, all types of legislative relief have been studied. 

Adequate local legislation is not possible. 

No existing Federal legislation is adequate nor would simple amend- 
ment of existing legislation suffice. 

There are other types of possible Federal legislation. 

A law could be enacted restricting strikes or jockouts and providing 
for a compulsory cooling off period, compulsory arbitration or seizure. 
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[hese possibilities have been examined but no one of them appears 
satisfactory. 

( ‘ooling off merely postpones the strike or lockout and the parties 
soon learn to operate within the framework of such statutes and 
ely give strike notices, and so forth, at an earlier date. 
Compulsory arbitration and seizure statutes generally prohibit 
kes and lockouts. However, this is at the cost “of a free economy 

the Government must then step in and fix wages and ultimately 
prices. Compulsory arbitration has generally resulted in favoring 
unions, in that the arbitrator customarily “splits the difference” and 
the union by constant strike threats can force continual arbitration, 
not only of wages and hours, but also on featherbedding, control of 
the work, and other issues normally the prerogative of management. 

‘izure often works to the benefit of the employer if the employees 
must work for the Goverment under prestrike conditions; it often 
works to the benefit of the union if the Government can change the 
wages or working conditions or keep part of the revenues. 

Compulsory arbitration and seizure, not only are contrary to the 
principles of a free economy and lead to socialism, but result in 
Government intervention which favors one side or the other to the 

bor dispute. Neither provide a method by which equal pressure can 
e applied. on both parties to settle the dispute. Both weaken collec- 
tive bargaining because the party which thinks it will receive better 
treatment from the Government action will not make real efforts to 
settle the dispute. 

Recommended solution : A simpler and more effective solution would 

. Federal law requiring the Federal Government to provide the 
S biomiean services itself by the use of military, naval or other craft 
and personnel. If neither the facilities of the employer nor the 
services of the striking employees are utilized, effective pressure would 
be applied on both parties to settle their dispute. The cargo which 
wen | otherwise be transported, loaded or unloaded by the employer 
nd its employees after the strike will be handled by the Government 
nstead: The Government action would not favor either party to 
the dispute and would not impair free collective bargaining. Since 
the Government should not be substituted for private industry or per 
mitted to compete for longer than necessary, the services furnished 
by the Government should “be limited to those nec essary to provide a 
minimum level of essential shipping and should be temporary in 
nature and be required to cease when private industry is in a position 
to resume operations. 

The proposed “Off-Shore Shipping Services Act” is drawn up 
along these lines. This provides mandatory action by the Governor 
of Hawaii and the President of the United States whenever 30 perce nt 
of the normal capacity of shipping is interrupted for a period in 
excess of 7 days. The Government is not required to restore more 
than 70 percent of capacity and shall cease operations as soon as 
the commercial carriers are able to restore 70 percent of capacity. 
The Government is not allowed to seize, lease, rent, or charter the 
facilities of any employer engaged in the dispute and may not em- 
ploy the services of any employ ee engaged in the dispute. The Gov- 
ae may not change the working conditions prevailing in_the 
trade or deal with the interested labor union in any way. ‘The Gov- 
ernment shall charge rates based upon rates prevailing prior to 


Government operations. 
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The proposed bill is certainly not perfect from the standpoint of 
either the community, the Government, the employer or the em. 
ployee. However, it is believed to be better than other possible alter. 
natives, and it should furnish the emergency relief required by com- 
munities which have heretofore been almost helpless in the face of 
shipping disruptions. Because the act is limited to Hawaii and 
Alaska—which have special problems due to their complete depend. 
ence on ocean shipping—it need not provide a pattern or a precedent 
for legislation affecting other areas. 

It is fitting that this bill is drawn to include our other great. Terri- 
tory, Alaska, because their economy is equally dependent upon ocean- 
borne commerce. However, the Chamber of Commerce of Honoluly 
has not attempted to prepare testimony in their behalf, feeling that 
such action would be presumptuous and that representatives of Alaska 
would prefer to speak for themselves. 

I would like to add the prepared statement that has been given to 
the committee. 

Senator Ives. Would you like to have that prepared statement in- 
corporated in the record at this point in your remarks? 

Mr. Scuirrers. I would. 

Senator Ives. Without objection, it will be so incorporated. 

(The prepared statement of Mr. Schiffers follows :) 


STATEMENT OF CHAMBER OF COMMERCE OF HONOLULU IN SUPPORT OF OFFSHORE 
SHIPPING Services Act 


I. HAWAII'S LIFELINE!: DESTRUCTIVE EFFECTS OF SHIPPING STOPPAGES 


Commercial importance 

The two-way flow of commercial and financial transactions between the Terri 
tory of Hawaii and continental United States exceeds one billion dollars a 
year. 

Hawaii is a large purchaser of goods and services from all of the 48 States 
Such purchases of goods alone now approximate $400,000,000 a year. 

Only 10 foreign countries, each one with many times Hawaii's population, 
make larger gross purchases in continental United States than does Hawaii. On 
a per capita basis, Hawaii is far and away the largest offshore customer of the 
48 States. 


Ocean transportation vital 

Is there a serious threat to Hawaii's economy? The experiences of the past 
7 years seem emphatically to indicate that there is. 

Hawaii is isolated from the rest of the United States by 2,200 miles of ocean 
It has no fuel or mineral resources. Only 7% percent of the land area is arable 
Hawaii can live only by producing spec ialized agricultural products for the 
rest of the United States (climatic conditions are not suitable for general agri- 
culture) and by services to visitors. Hawaii imports 60 percent of its food and 
most of its raw materials and manufactured goods. 

The economy is therefore almost solely dependent on ocean-surface transporta 
tion. While airlines now bring the majority of visitors, they can handle but an 
infinitesimal part of the two-way flow of goods. 


. 
Comparison to land transportation 


What interruptions to ocean shipping mean to Hawaii can be understood by 
thinking about what would happen to a roughly comparable area of continental 


United States, if simultaneously all traffic over borders of a State by truck, rail 
and water were to cease. 

How long would such a situation be tolerated, for instance, if it affected New 
Hampshire, with a roughly comparable population? Movement of its products 
of factories and forests would cease. Orders would be canceled and given to 
competitors in other areas. 
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a for dairy herds and poultry flocks would quickly run out, and farmers 


oe he forced to slaughter their livestock. Food would run short. Tourists 
ning White Mountain vacations would go elsewhere. 
e effect of such a situation, if prolonged for a matter of weeks, would 
shattering. 
ty percent interruption to Hawaii in 7 years 
Hawaii has repeatedly suffered such shutdowns of its basic transportation 
the past 7 years by labor controversies affecting either movement of ships 
vading and unloading (stevedoring). The majority of these interruptions 
e been caused by labor conflict on the Pacific coast, and other coastal areas 
the United States. 
Only one of the major interruptions during this period was the result of a 


strike in Hawaii—the 6 months waterfront strike in Hawaiian ports of 

Seriously damaging, for instance, have been the 3 months Pacatic coast 
e of 1948, the 66 day Pacific maritime strike of 1952. 

\ tabulation of interruptions on either end of Hawaii’s shipping routes since 
lonuarv 1, 1946 shows that major or minor interruptions have been in progress 

roximately 20 percent of the time. 

“The costs to the people of Hawaii of these shutdowns are so ramified and far 
hing as to be incalculable. It is true that warehouse stocks plus limited 

rgeney shipping arrangements have kept the people of Hawaii fed during 

these interruptions. 

But it is essential to prevent not only starvation in Hawaii. The people of 
slands must be able to develop their economy and pursue their means of 
ihood. 

hese have been some of the conspicuous effects of shipping interruptions: 

i. Unemployment, partly due to the waterfront strike, rose to more than 15 

cent of the island’s work force in 1949, 

Markets for many millions of dollars worth of Hawaii's basic products have 
een lost. Customers who formerly depended upon Hawaiian sugar and pine- 
pple have turned to other and more regularly dependable sources of supply. 
fourists who planned to come to Hawaii went elsewhere. News of shipping 

kes, although airlines continue to function, brings prompt and extensive can- 

lations of tourists’ reservations for Hawaii. 

Costs of living and costs of doing business have increased. Direct cost 
nereases have been reflected by special increases in OPS ceilings. During the 
(6 day Pacific maritime strike of 1952, the Hawaiian sugar industry estimated 
direct increased costs due to such factors as emergency storage and refinery shut- 

wns at $1,785,000. This is, of course, a small part of the total indirect cost 
through loss of markets, employment, and other factors. 

!. Many small-business men have given up. This is notable in closed estab- 

ments, out-migration and declining bank deposits. Small farmers have suf- 

ed severely from feed shortages, and have been forced to kill off part of their 
estock Both large and small farming has been hard hit by recurrent fertilizer 
hortages. 

5. While major strikes in continental United States have not noticeably 
affected major business trend indices of the Department of Commerce, Hawaii's 
vulnerability to shipping tieups is strikingly shown by marked changes in 
statistics for the Territory. For instance, the dollar volume of retail trade for 
the period May to October 1949 in Hawaii showed a drop from the previous 
year of approximately 12% percent, while national statistics showed no appre- 
ciable change in the mainland trend. During the same period in Hawaii, the 
onsumers’ price index rose about 3 percent; had it maintained its normal 
relationship to mainland trend, it should have declined fractionally. 

6. While Hawaii’s normal peacetime basic industries were cut back sharply 
during World War II, the islands have been unable to achieve the economic 
development in the postwar years which occurred in the Nation as a whole. 
Reduced corporate profits, compared with continental United States, have dis- 
couraged investment in new enterprise and caused an outflow of capital, as 
shown by declining savings deposits, securities transactions, and shortage of 
mortgage money. As noted by Dr. James H. Shoemaker, in The Economy of 
Hawaii in 1947, United States Department of Commerce, even threats of strikes 
put a serious damper on Hawaiian business. Firms unable to afford inventory 
costs cancel orders for merchandise. Construction contracts in negotiation 
are postponed. A tabulation of earnings after taxes of 48 leading corporations 
for 1951 showed a return in relation to stockholders’ equity of 7 percent. This 
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compares with 11.8 percent, as reported by the SEC for all private manufg. 
turing companies on the mainland that year. 


Business interrupted is lost 


It must be emphasized that Hawaii is vulnerable to transportation disruptions 
not only because of its geographical location, but because of the very nature of 
the goods and services it can produce. 

The basis of Hawaii’s economy is sugar, pineapple, and services to tourists, 
All three are intensively competitive, and business lost is not regained. 

Domestic sugar producers, including Hawaii, are protected by marketing 
quotas. But there is a world surplus of sugar, and when Hawaiian sugars 
cannot be delivered, consumers promptly receive and consume other sugars, 
Hawaii's normal market is the Western States, but when requirements in that 
market must be met from other areas, Hawaiian sugar finally coming to market 
after a shipping stoppage must be sent at great cost to far more distant areas 

While Hawaii once produced virtually all of continental United States supply 
of canned pineapple and pineapple products, production has been increasing 
elsewhere, and Hawaii’s proportion is now only about 80 percent. Furthermore, 
pineapple, while now a common staple of diet, is not a necessity and competes 
with a wide and expanding range of fruit products. When the consumer cannot 
get Hawaiian pineapple, other pineapple or other fruits are consumed, and sales 
of the Hawaiian product are permanently lost. 

The same applies to tourism. When tourists are discouraged from making 
trips to Hawaii, they have a wide range of other areas to visit. They go else 
where, and the business which might have come to Hawaii is gone. 

None of Hawaii’s present or potential products are fundamentally exclusive 
or vital necessities. Hawaii can neither develop its economy nor maintain its 
present position unless it can take advantage of available markets. Now 
product development is essential for the islands, but consumers insist upon 
delivery on schedule 

To cite two examples: (1) One Hawaiian producer is manufacturing an 
excellent wallboard from bagasse, a bypreduct of sugar. But it competes with 
many other products. Western State builders who cannot get Hawaiian wall 
board when needed in construction will certainly place their orders elsewhere 
(2) Hawaii is endeavoring to develop a market for Hawaiian papaya, a choice 
fruit product, which seems to thrive better in Hawaii than elsewhere. A 
promising beginning was being made in introducing and promoting this product 
in west coast markets in 1952. This had required much research to overcome 
shipping and handling problems. Just as it was beginning to show promise, 
the supply was shut off by the 66-day strike. 

Enterprisers can scarcely be expected to put risk capital in new product de- 
velopment in Hawaii when such marketing hazards are constantly imposed. 
Thus, Hawaii has not only suffered serious losses from transportation stop- 
pages, but its development is being blocked by this constant threat. 


Reliable transportation vital to progress 


If Hawaii is to continue to develop as an outstanding example of an American 
community in the Pacific area, it must be permitted to progress along with the 
rest of the country. A community which is static economically is likely to be- 
come a declining one. 

This can become a serious economic and sociological problem for Hawaii 
Hawaii’s population is young and vigorous. Over 40 percent is 20 years of 
age or younger. If the Hawaiian example in the Pacific is to fulfill its great 
promise, these young people must be permitted opportunity. A transportation 
situation which fails to function can rob them of such opportunity. 

The islands’ vital statistics indicate that barring the effects of out-and-in- 
migration, the labor force will increase by more than 20 percent in the next 
decade. A disproportionately large percentage of the Hawaiian labor force is 
currently employed by military establishments. A change in the world situation 
may bring a considerable reduction in such employment in the years ahead. 

While the islands’ population has declined moderately through out-migration 
in the past 3 years, the Hawaiian labor force as a whole is far iess mobile 
than in continental United States, where workers can get to new work by 
an inexpensive trip of a few hundred miles by train, auto, or bus. For most 
persons born in Hawaii, moving elsewhere imposes formidable economic and 
psychological problems. 

Thus it is vital to Hawaii, if it is to continue in the American pattern, that 
an abnormal and oppressive burden upon its economy such as the present hazard- 
ous shipping situation be corrected. 
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Such a situation would not long be tolerated by any of the 48 States. It is an 
ecially crucial situation for Hawaii. 













ECONOMIC EFFECT OF SHIPPING STRIKES ON HAWAII 
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ct in Hawaii generalized—on mainland specific 
















ET 
\ shipping or longshore strike that interrupts transportation between Hawaii 
and the mainland creates a far greater economic impact on the Territory than 
does a national emergency strike for the mainland. The economic impact of 
jor mainland strike consists of a number of specific effects. This state- 
nt can be illustrated by reference to the several strikes which have been 
ired by the President (under the Taft-Hartley Act) to be national emer- 
vency strikes, namely, the 1948 Oak Ridge dispute, the 1948 CIO meat-packing 
g e, the March and June 1948 bituminous coal strikes, the CIO telephone strike 
n 1948, the 1948 maritime strike, the east coast longshore strike in 1948, the 
1949-50 coal strike, and the 1951 nonferrous metals strike. 
[cr is probably not an exaggeration to say that none of these strikes had such 
serious economic impact on the American economy as to be reflected noticeably 
n the aggregative economic statistical series of the country. A coal strike will, 
t lasts long enough, result in some curtailment of railroad service, in the shut- 
down of some manufacturing establishments and in an inconvenience to 
‘ estic users of coal for heating in the winter; but its effect is insignificant on 
e national consumers’ price index, on the national level of unemployment, on the 
evel of new investment and new building and construction activity, on the total 






ne of trade, and so on. The same can be said of a steel strike, a railroad 
strike, an automobile strike, a meat-packing strike, ete. 
rhe economic impact is specific. Delco employees are laid off when Chrysler 
is struck; some marginal retailers fail when transportation is struck; home- 
iilding in Omaha and Chicago lags when meat-packing is struck; shipping 
neerns lose money and many travelers are inconvenienced when a maritime 
strike is on, ete. When the strike is of such proportions and duration as to 
erit the designation of a national emergency strike, the number of these specific 
effects is great—but even so, the effects on production, income, prices, unemploy- 
ment, trade, investment, construction, ete., for the country as a whole are slight. 
Probably the single strike having the greatest economic impact on the country 
in recent years was the steel industry strike of June-July 1952. But even here 
the unemployment attributable to the strike was only about one-sixtieth of the 
ibor force, and the national impact on trade, prices and even industrial produc- 
tion was far less than the impact on Hawaii of the shipping strike during the 
same period, as will be seen in the accompanying charts. 
The fact therefore that a major strike in Hawaii-mainland transportation, 
even if of fairly short duration, does have generalized effects on the economy 
a striking measure of the disastrous effect of such strikes on 

















of the islands is 
this community. 






Statistical comparisons prove effect 

The following charts and tables are an effort to show the magnitude of this 
veneralized effect. They show, for Hawaii and for the mainland, the trend 
n consumer prices, retail trade, unemployment, dollar volume of building and 
construction and total personal income for two periods when Hawaii was cut 
ff from the mainland by strike action—the period May—October 1949 when a 







oft 
stevedoring strike was in process in Hawaii, and the period June—July 1952 
when the Pacific maritime strike was in process. In addition, Hawaii data on 
number of tourists are shown. 

Chart I shows trends in consumer prices. From May to October 1949, con- 
sumer prices on the mainland not only did not rise, but actually fell fractionally. 
Price trends in Hawaii are a direct reflection of mainland prices because such 
a large portion of goods consumed in Hawaii are mainland produced. The only 
significant divergence between the prices series in the two areas is about a 
2-month lag in prices in Hawaii in comparison to the mainland, a lag based on 
the time involved in transportation and handling. With the Hawaiian con- 
sumers* price index lagged 2 months, chart I shows that prices rose in Hawaii 
in May—October 1949 by about 3 percent, which means that the real income of 
Hawaii residents was reduced by some 3 percent by price rises when, in fact, 
it should have been increased fractionally by price declines. 

Much the same thing happened in the June—July 1952 period: While prices 
n the mainland were stable, prices in Hawaii rose by more than 1 percent. 
Federal price controls were in effect during this period. The effect of the strike 
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on local prices is demonstrated by the fact that the Office of Price Stabilizatioy 
issued special regulations (SR 1, CPR 69, Rev. 1 and SR 4, CPR 9, Rey, 1 
authorizing increased selling prices resulting from increased costs brought aboy; 
by the strike then in progress. 

Chart II shows retail trade comparisons. Comparing May—October 1949 wit; 
May—October 1948 on the mainland we find no change in the dollar volume o; 
retail trade. Other things being equal, we would expect no change in Hawaij, 
but presumably because of the strike the 1949 volume of trade here was in the 
vicinity of $35 million per month in comparison to the 1948 average of around 
$40 million—a 12% percent drop. Similarly in June—July 1952 compared t 
June-July 1951 we find the same thing. Whereas, mainland trade was y 
appreciably in 1952 over 1951, Hawaii trade was down appreciably. 

Chart III shows unemployment. On the mainland, unemployment was slightly 
higher in May—October 1949 than in May—October 1948. The rise in unemploy 
ment in Hawaii was great from around 10,000 to nearly 30,000, the highest leve| 
in Hawaii's history. In the June—July 1952 period, while unemployment on 
the mainland was below the same 1951 period, in Hawaii it was above the sam 
1951 period 

Chart IV shows the dollar volume of construction activity. Whereas th: 
level of construction was essentially the same in 1948 and 1949 (May—October) 
on the mainland, during this strike period in Hawaii it declined precipitously 
during the first 4 months of the strike and then recovered somewhat as a trickle 
of essential materials came in. But even this recovery left the volume of con 
struction activity at the end of the period at only some two-thirds of the same 
period in the prior year. 

Chart V shows total wage and salary income. Whereas the rise on the main 
land was great during both these periods, the decline in Hawaii was such as to 
constitute a serious encroachment on the standard of living of the residents 
A 9 percent decline in income with a 3 percent increase in prices, when income 
should have risen by 4—) percent and prices should have fallen slightly, is a 
striking measure of the diverse trends in Hawaii and the mainland during the 
1949 waterfront strike. 

Chart VI shows the number of visitors to Hawaii—Hawaii’s third largest 
private business activity. Based on fairly steady post-World War II trends, 
1949 should have been a growing year for the tourist industry, but it turned out 
to be the only year of decline since World War II. Similarly, while 1952 was 
a bigger year than 1951, June and July were below the June and July 1951 
totals, 


CONSUMERS' PRICE INDEX 
Index 


110 


A Ss 0 


Note: Index numbers based or May 1949 © 100 with the BLS’ CPI lagged two months. 


Source: T. H. Dept. of Labor = Honolulu Consumers’ Price Index 
U. S. Dept. of Labor, Bureau of Labor Statistics - Meinland CPI (old Series) 
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Effect of threatened strike also severe 


“The economy of Hawaii is much more susceptible to * * * ‘shipping stop. 
pages’ than a mainlaind community of similar size would be. The extrem 
vulnerability of the island economy was clearly demonstrated in the spring of 
1947 when * * * a shipping strike (was threatened) in June. As early as 
April business firms began to cancel their advance orders for merchandise from 
the mainland. This was due to the fact that, during the strike in the autum) 
of 1946, merchandise delivered to west coast docks for shipment to Hawaij 
remained there during the strike while the purchasers were billed for the 
invoiced goods which they could not sell. New business firms and small firms 
could not afford to pay for merchandise not actually in physical inventory 
and rather than run the risk of bankruptcy they canceled orders. This later 
resulted in a loss of sales on such merchandise and created shortages of various 
types of consumer goods in the Territory. 

“As soon as the shipping strike was threatened in 1947, practically alj of 
the construction contracts that were in negotiation were postponed and even 
construction which was to start in April or May was held up because neither 
the owner nor the contractor wished to assume the risk of starting projects 
when there was no reasonable assurance that the materials for completing 
them could be obtained. 

“These developments, in turn, affected employment and in a number of ways 
affected both wholesale and retail trade. It is significant that the banks 
tightened credit throughout the territory as soon as the possibility of a strike 
in June became known. 

“In the end, the strike did not materialize, but the fact that even the threat 
of such a strike was so serious that its effect reached beyond shipping and 
stevedoring into financial, industrial, and trading enterprises throughout the 
Territory clearly indicates the * * * ‘predicament’ * * * in Hawaii” (ex- 
tract from The Economy of Hawaii in 1947 by James H. Shoemaker, p, 186, 
Bulletin Number 926, U. S. Department of Labor, transmitted to Congress 
January 29, 1948). 

Il. TYPES OF LEGISLATIVE: RELIEF 
Necessity of legislation 


The necessity of legislation to end or at least curb the disastrous interrup- 
tions of shipping services caused by labor disputes has been amply shown by 
parts I and II of this statement. 


Adequate local legislation not possible 


Since many of the most damaging strikes occur on the west coast or at 
sea, local legislation is obviously ineffectual to deal with the problem. Fur- 
thermore, local legislation might unconstitutionally conflict with Federal labor 
legislation in the field. (See Bus Employees v. Wisconsin Board, 340 U. S. 
383.) 

Existing Federal legislation inadequate 

Action by Congress is the only solution. 

The national emergency provisions of the Taft-Hartley Act (secs. 206-210) are 
concerned only with strikes or lockouts which imperil the national health or 
safety and have not been applied to labor disputes affecting only Hawaii 
or Alaska. 

Extension of the Railway Labor Act has been suggested but it provides 
only for voluntary mediation and has been notably unsuccessful in preventing 
railroad strikes in recent years. 

S. 225 

S. 225, introduced January 7, 1953, is an amendment to the emergency pro- 
visions of sections 206-210 of the Taft-Hartley Act, and is helpful but is not 
adequate to provide the relief required. 

S. 225 amends the Taft-Hartley Act to extend the national emergency pro- 
cedures to territories and possessions in the event of interruptions of their 
ocean transportation service. The existing provisions of sections 206-210 of 
the act would not cover a shipping tieup between Hawaii and the mainland 
alone, no matter how serious from our standpoint because it would hardly 
qualify as a “national emergency” unless it involved the security or defense 
of the islands. If S. 225 were passed, it could be invoked prior to a shipping 
strike and in such event a strike would be enjoined for a period of 80 days. 
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if the strike were not settled after this time, it would either take place then 
or special action by Congress would be necessary. The Taft Act was once 
applied to a west coast longshoremen’s strike, but after the 80-day injunction 


riod the union simply went out on strike as originally threatened. The pro- 


pt ; ae . 
posed Off Shore Shipping Services Act attacks the problem from a different 
it substitutes government service for the commercial services 


ngle in that 
4 does not attempt to regulate strikes or lockouts involving the commercial 


If both S. 225 and the Shipping Services Act were enacted, the result 
night be that 8S. 225 would be applied to enjoin a strike before it occurred and 
strike then took place after the 80-day injunction period was over, the 
Shipping Services Act could be applied to provide substitute shipping services 
the islands. The Shipping Services Act does not come into play until a 
dispute tying up one-third of the shipping services actually occurs. Another 
result might be that if S. 225 were enacted but not applied to a particular 
emergency, the Shipping Services Act could nevertheless be utilized to provide 
essary emergency services. Thus, neither bill is necessarily in conflict with 
er although if a strike occurred and the Shipping Services Act were 
ed, there would be no need to enjoin the strike under the terms of S. 225. 
he reasons Why 8S. 225 is not adequate to solve this shipping problem of the 
ritory are as follows: 
225 refers only to territorys and possessions and would not operate if 


vices 


, 
Ll) dS 
Hawaii became a state. 
b) S. 225 refers only to ocean transportation services, which might or might 

t include stevedoring and terminal services, which are equally important to us. 

S. 225 like the Taft-Hartley Act becomes operative if there is a finding 
that the health or safety of the public is imperiled. If this language is applied 
terally there is practically no shipping strike, no matter how damaging, which 
would actually imperil the health or safety of our people. In its recent decision 
ipholding the emergency strike provisions of the Taft-Hartley Act, the Second 
Cireuit Court of Appeals in New York stressed that the strike in that case 

ontractor for the Atomic Energy Commission) would have imperiled the na- 
tional safety and that under the provisions of the law the court must determine 
in each case whether the strike or lockout actually did imperil the national 
health or safety (U.S. v. United Steel Workers, Mar. 2, 1953, 31 Labor Relations 
Reference Manual 2409). 

(d) Finally 8S. 225 like the Taft-Hartley Act only postpones a strike for 80 
lays and then requires special action by Congress if anything further is to be 
. It may be doubted whether Congress could be persuaded to take special 
action to relieve Hawaii of the effects of a particular strike. 


Other types of possible federal legislation 

A law could be enacted restricting strikes or lockouts and providing for a 
compulsory cooling-off period, compulsory arbitration or seizure. These possi- 
bilities have been examined but no one of them appears satisfactory. 

Cooling off merely postpones the strike or lockout and the parties soon learn 
to operate within the framework of such statutes and merely give strike notices, 
etc., at an earlier date. 

Compulsory arbitration and seizure statutes generally prohibit strikes and 
lockouts. However, this is at the cost of a free economy as the Government must 
then step in and fix wages and ultimately prices. Compulsory arbitration has 
generally resulted in favoring unions in that the arbitrator customarily “splits 
the difference” and the union by constant strike threats can force continual 
arbitration, not only of wages and hours, but also on featherbedding, control of 
the work, and other issues normally the prerogative of management. Seizure 
often works to the benefit of the employer if the employees must work for the 
Government under prestrike conditions ; it often works to the benefit of the union 
if the government can change the wages or working conditions or keep part of 
the revenues. 

Compulsory arbitration and seizure, not only are contrary to the principles of 

free economy and lead to socialism, but result in government intervention 
Which favors one side or the other to the labor dispute. Neither provide a 
method by which equal pressure can be applied on both parties to settle the dis- 
pute. Both weaken collective bargaining because the party which thinks it will 
receive better treatment from the government action will not make real efforts 
to settle the dispute. 
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Recommended solution 


A simpler and more effective solution would be a Federal law requiring the 
Federal Government to provide the shipping services itself by the use of military 
naval or other craft and personnel. If neither the facilities of the employer nor 
the services of the striking employees are utilized, effective pressure would be 
applied on both parties to settle their dispute. The cargo which would otherwise 
be transported, loaded or unloaded by the employer and its employee after the 
strike will be handled by the Government instead. The government actio 
would not favor either party to the dispute and would not impair free-collectiye 
bargaining. Since the Government should not be substituted for private industry 
or permitted to compete fos longer than necessary, the services furnished by thi 
Government should be limited to those necessary to provide a minimum level of 
essential shipping and should be temporary in nature and be required to cease 
when private industry is in a position to resume operations. The proposed 
Off-Shore Shipping Services Act is drawn up along these lines. 


Iv. 





PROPOSED OFFSHORE SHIPPING SERVICES ACT 
Significant provisions 


(1) To avoid questions as to whether it is really necessary to invoke the a 
or whether the interruption of shipping services is sufficiently severe, the app! 
eation of the act has been made mandatory whenever 30 percent of the normal 
shipping services are interrupted for a period of in excess of 7 consecutive days 
Lesser interruptions will have to be borne by the community. Studies which 
have been made show that loss of more than 30 percent of normal shipping for 
more than 7 days produces the serious disruptions which the act is designed to 
prevent. 

(2) Shipping services means ocean transportation and attendant stevedoring 
and terminal services, as interruption of any one may stop the flow of commerce 

(8) The Government is not required to provide more than enough services 
to restore commerce to the 70 percent level and is required to first use its own 
facilities and personnel as use of non-Government facilities and personnel, 
although necessary in some cases, may have the result of discriminating against 
the striking employees or the struck employer to a greater extent than would 
be the case if only Government facilities and personnel were used. 

(4) In order to avoid direct Government intervention in the dispute, the 
Government is not allowed to lease, rent or charter (and there is no power to 
seize) the facilities of any employer engaged in the dispute and may not employ 
the services of any employee engaged in the dispute. Further, in order to guard 
against Government operations favoring one party to the dispute, the Govern- 
ment may not change the wages, hours and working conditions theretofore 
prevailing in the trade, or withhold union dues or negotiate a collective bar- 
gaining agreement. To avoid penalizing parties who may be engaged in a labor 
dispute (in the traditional sense) which does not directly concern them or is 
in violation of existing collective bargaining agreements, the act defines “engaged 
in a labor dispute” to exclude (@) an employer whose employees are engaged in 
a jurisdictional strike, secondary boycott or other concerted work interruption 
not directly related to their wages, hours or working conditions, (b) an employer 
whose employees are on strike in violation of a valid existing collective bargain- 
ing agreement, and (c) employees who are locked out in violation of a valid 
existing collective bargaining agreement. 

(5) Government operations shall cease as soon as the employers operating 
the interrupted services notify the President that 70 percent of normal services 
are again available. It is felt that the employers concefned are the persons 
best able to determine whether their services can again be operated. 

(6) The provision forbidding interference with Government operations is 
similar to that in the War Labor Disputes Act (50 U. S. C. sec. 1501), with the 
addition of picketing. 


CONCLUSION 


The proposed bill is certainly not perfect from the standpoint of either the 
community, the Government, the employer or the employee. However, it is 
believed to be better than other possible alternatives, and it should furnish the 
remergency relief required by communities which have heretofore been almost 
helpless in the face of shipping disruptions. Because the act is limited to Hawaii 
and Alaska (which have special problems due to their complete dependence on 


ocean shipping) it need not provide a pattern or a precedent for legislation 
affecting other areas. 























he 





4 














SERA RN 
































































. Babe 













A 








ba 













a Sa 




















TAFT-HARTLEY ACT REVISIONS 2213 


’ yw for Alaska 
that this bill is drawn to include our other great Territory, Alaska, 
se their economy is equally dependent upon ocean-borne commerce. How 
he chamber of commerce of Honolulu has not attempted to prepare testi- 
n their behalf, feeling that such action would be presumptuous and that 
sentatives of Alaska would prefer to speak for themselves. 


Arting 








[o prevent interruption of ocean commerce between Hawaii and Continental 
United States or between Alaska and Continental United States 








enacted by the Senate and House of Representatives of the United 


f America in Congress assembled: 


N £0 


SHort TITLe 





rlon 1, This Act may be cited as the “Off-Shore Shipping Services Act.” 





FINDINGS, PoLticy ANp INTENT 





Sec. 2. The Territories of Hawaii and Alaska by reason of their geo- 
yphical locations are dependent upon ocean shipping services for their exist- 
ence. Neither of said Territories is self-sufficient, and the free flow of ocean 
mmerce between each of said Territories and continental United States is 
ssential to the health, safety, welfare and economy of the people of each of 
d Territories. The dependence of each of said Territories upon ocean ship 

s virtually complete because there is no other means of transportation 
ivailable for freight movements of any size. In recent years there have been 
repeated disruptions of such ocean commerce because of labor disputes between 
r involving the employers and employees of the common carriers or stevedoring 
ompanies engaged in such commerce. Such disruptions, whatever the cause, 
have proved extremely damaging to the public health, safety and welfare of the 
peoples of these Territories, have caused economic distress and serious short- 
ies of food, feed and other materials and supplies in these Territories, and 
ave prevented receipt of the products of these Territories in the normal flow 
f commerce in continental United States. 

Sec. 8. It is hereby declared to be the policy of the United States to 
facilitate the free and interrupted flow of ocean commerce between Hawaii 
ind Alaska and continental United States by the furnishing of such services by 
the United States on a temporary basis whenever a substantial part of the 
rdinary shipping services are interrupted for any reason. 

Sec. 4. If the interruption of shipping services is caused by a labor dis- 
pute, it is the intent of this Act to provide for the furnishing of substitute ship- 
ping services from sources other than the employers and the employees who 
are engaged in such labor dispute. Direct Government intervention, whether 
by seizure or use of the employers’ facilities or by employment of the employees 
engaged in the labor dispute, is likely to favor one party or the other and will 
thus impair free collective bargaining. If Government operations are conducted 
without utilizing the facilities or services of either party to the labor dispute, 
the public interest will be protected, there will be a strong incentive to both 
parties to end the dispute, and the settlement of the dispute will be left to the 
free bargaining of the parties concerned. Since it is not the intent of Con- 
gress to provide for Government competition with private industry, the Govern- 
ment operations hereunder will be temporary in nature and only for the purpose 
of safeguarding the public interest during an emergency. 


DEFINITIONS 


Sec. 5. When used in this Act— 

(1) The term “Hawaii” means the area constituting the Hawaiian Islands 
whether the same be a Territory or State of the United States; 

(2) the term “Alaska” means the area constituting Alaska whether the same 
be a Territory or State of the United States; 

(3) the term “person” means an individual, partnership, association, cor- 
poration, labor union or any organized group of persons; 

(4) the term “labor union” means any organization of employees which exists 
for the purpose, in whole or in part, of collective bargaining or dealing with 
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employers concerning wages, hours and other terms and conditions of employ. 
ment; 

(5) the term “in operation” when used with reference to a vessel means the 
furnishing of freight transportation services normally furnished by such vessel: 
if a vessel is unable to transport freight by reason of a failure of the services 
of its crew or stevedoring or terminal services, or for any reason, such vessel 
shall be considered as not “in operation” for the purposes of this Act; 

(6) the term “shipping services’ includes ocean transportation, steve. 
doring and terminal services; 

(7) the term “stevedoring services’ means services for the loading and 
unloading of cargo transported or to be transported by sea and the handling 
of lines of vessels ; 

(8) the term “terminal services” means checking or other services ordi- 
narily performed at the dock, wharf, pier or terminal warehouse with re 
spect to cargo transported or to be transported by sea ; 

(9) the term “vessel” means an ocean-going or coastwise ship or a barge 
towed by an ocean-going or coastwise tug ; 

(10) the term “labor dispute” means any controversy concerning terms, 
tenure or conditions of employment or concerning the association or rep 
resentation of persons in negotiating, fixing, maintaining, changing, or 
seeking to arrange terms or conditions of employment ; 

(11) the term “engaged in the labor dispute” shall include any person 
engaged in such dispute; provided, however, that an employer shall not he 
considered as engaged in a labor dispute for the purposes of this Act if 
there is no dispute between such employer and his employees over wages, 
hours or conditions of employment but employees of such employer engage 
in a strike, slowdown or other concerted refusal to work because of a furis- 
dictional dispute, secondary boycott, or other reason not directly related 
to the wages, hours or working conditions of such employees, or if the 
employees of such employer engage in a strike, slowdown or other concerted 
refusal to work in violation of a valid existing collective bargaining agree- 
ment; and provided further, that no employee shall be considered as en- 
gaged in a labor dispute for the purposes of this Act if such employee 
is locked out by his employer in violation of a valid existing collective 
bargaining agreement. 

(12) the term “designated agency” means the Federal agency or agencies 
furnishing emergency shipping services hereunder. 


INTERRUPTION OF SHIPPING SERVICES 


Sec. 6. Whenever a substantial part of the ocean shipping services between 
Hawaii and continental United States or between Alaska and continental 
United States is interrupted, for any reason, for a period in excess of seven 
consecutive days, the Governor of Hawaii or Alaska, as the case may be, shall 
certify to the President of the United States the existence of such interruption 
and the reason or reasons therefor. If there be a series of short interruptions 
of less than seven consecutive days each, from the same or similar causes, which 
in the opinion of the Governor are or may be equally damaging to the publi: 
health, safety or welfare, he shall make a similar certification to the President. 
The interruption of a “substantial part” of ocean shipping services shall be 
deemed to have taken place whenever thirty per centum or more, by capacity, 
of all the vessels normally transporting commercial freight between Hawaii and 
continental United States or between Alaska and continental United States are 
not in operation, for any reason, including but not limited to strikes, lockouts 
or slowdowns involving the employees who man such vessels or the employees 
who perform stevedoring or terminal services essential to the movement of 
cargo carried or to be carried on such vessels. 


GOVERN MENT OPERATIONS 


Sec. 7. Forthwith upon receipt of any such certification, the President shall 
take action to furnish emergency ocean transportation, stevedoring, or termina! 
services, at least to the extent necessary to restore sufficient services so that 
an interruption of a substantial part of the shipping services, as defined herein, 
no longer exists. In the event of war or national emergency the President 
shall have full discretion with respect to the extent of the emergency services 
to be furnished under this Act in view of other requirements for Government 
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es and personnel. The President may delegate his powers hereunder 
h agency or agencies of the United States as he may designate. 
s. For the purpose of furnishing such emergency services, the President 
direct the Department of the Army, the Department of the Navy, the United 
Maritime Commission and/or other Federal agencies to make available 
for commercial cargoes on their vessels, to furnish Government vessels 
unercial voyages, to furnish Government dock, wharf, pier or warehouse 
ties and/or to make available from existing Government sources stevedor- 
quipment or personnel to perform ocean transportation, stevedoring, or ter 
SePTVICeSs, 
%. The designated agency shall charge rates based upon the rates pre- 
prior to Government operations, but consideration may be given to the 
st to the agency of furnishing the service. 

s 10. In addition to his other powers hereunder, the President shall have 

he power, in the event that sufficient Government facilities or personnel are not 
ible, and subject to the limitations set forth in Section 11 (1) to negotiate 
the lease, rental or charter of the facilities of any private employer, and (2) 
employ the services of any person not theretofore in Government service. 

Sec. 11. If the interruption of shipping services shall have been caused by 

abor dispute, the President or the designated agency shall not lease, rent, or 
harter any facilities from any employer engaged in the labor dispute and shall 

t employ the services of any employee engaged in the labor dispute. 

Sec. 12. If the interruption in shipping services shall have been caused by a 

dispute it is the intent of this Act that Government operations shall not 
t in favoring either party to the dispute and therefore, the wages, hours and 
king conditions theretofore existing in the portion or portions of the trade be 

x operated by the Government shall not be changed by the President or the 
esignated agency. No labor union dues, fees or assessments may be deducted 

withheld by the Government from the wages or salaries of any of its em- 

ees hereunder. Neither the President nor the designated agency shall 

er into any negotiations with any of the parties engaged in the labor dispute, 

their representatives, for a collective bargaining contract with respect to 
wages, hours or other conditions of employment. 

Sec. 13. Government operations under this Act shall be temporary in nature 
nd shall cease as soon as employers operating the interrupted shipping serv- 
ices notify the President that sufficient commercial services are again available 
so that an interruption of a substantial part of the shipping services, as defined 
herein, no longer exists. 


INTERFERENCE WITH GOVERNMENT OPERATIONS 


14. Whenever the Government is furnishing emergency shipping services 
hereunder, it shall be unlawful for any person (1) to coerce, instigate, induce, 
spire with or encourage any person, to interfere, by lockout, strike, picketing, 
slowdown or other interruption, with the Government operations, or (2) to aid 
any such lockout, strike, picketing, slowdown or other interruption interfering 
th such operations by giving direction or guidance in the conduct thereof, or by 
roviding funds for the conduct or direction thereof or for the payment of any 
strike, unemployment or other benefits to those participating therein. No in- 
dividual shall be deemed to have violated the provisions of this section by reason 
only of having ceased work or having refused to continue to work or to accept 
employment. 
Sec. 15. Any person who willfully violates any provision of this section shall be 
ect to a fine of not more than $5,000, or to imprisonment for not more than 
vear, or both, 


SENATE CONCURRENT RESOLUTION No. 26 


Whereas the Territory of Hawaii by reason of its geographical location is 
wholly dependent upon ocean shipping services for its existence ; and 

Whereas a free flow of ocean commerce between Hawaii and continental United 
States is essential to the health, safety, welfare and economy of the people of 
the Territory of Hawaii there being no alternate means of transportation for 
freight movements of any size; and 

Whereas such ocean commerce between Hawaii and continental United States 
has been interrupted approximately 20 percent of the time since January 1, 
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1946, as a result of labor disputes between or involving the employers , 
ployees of the common carriers or stevedoring Companies engaged in su 
merce ; and 

Whereas such disruptions, whatever the cause, have proved extremely day 
aging to the public health, safety and welfare of the people of Hawaii and hay 
caused economic distress and serious shortages of food, feed and other mater 
and supplies in the Territory of Hawaii; and 

Whereas there has been prepared and submitted for the consideration of {}, 
United States Congress a bill to prevent interruption of ocean commerce pa 
tween Hawaii and continental United States, proposed to be titled the “Off-Shor, 
Shipping Services Act”; and 

Whereas the objectives of the proposed Off-Shore Shipping Services Act com 
plement objectives heretofore adopted -by this legislature as Senate Concurrey; 
Resolution No. 1; Now, therefore, be it 

Resolved by the Senate of the Twenty-seventh Legislature of the Territory oj 
Hawaii, the House of Representatives concurring, That we do hereby endors 
the provisions of the proposed Off-Shore Shipping Services Act and earnestly 1 
quest the full consideration and early passage of this important legislation 
the Congress of the United States; and be it further 

Resolved, That certified copies of this Concurrent Resolution be forwarded 
the President of the United States, to the President of the Senate and the Speak 
of the House of Representatives of the Congress of the United States, to the 
Secretary of the Interior, to the Delegate to Congress from Hawaii, and to the 
Governor of Hawaii. 

Offered by: 


lais 


Ben DILLINGHAM 
Senator, First District 
T. ANSaI 
Senator, Second District. 
JoskPH R. ITAGAKI, 
Mary K. Ropinson, 
Senators, Third District, 
N. MIYAKE 
Senator, Fourth District 
WILLIAM J. NOBRIGA, 
Senator, Fourth District 


Hono.utu, T. H., April 10, 1953 

Mr. Scutrrers. With that, I would like to submit an additional ex- 
hibit for the record, which was prepared on strikes interrupting 
shipping between Hawaii and the West Coast between 1946 and 1952 

Senator Ives. Without objection, that will be added, also. 

(The tabulation on strikes follows:) 
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Mr. Scuirrers. I would like to add a note to that. In the following 
st, only those west coast strikes involving 1,000 men or more and last- 
ng a day or more are included. 

The sources of information are the Pacific Maritime Association 
Research Department, 1948 to 1952, and the report of the Joint Com- 
mittee on Labor-Management Relations, Congress of the United 
States, 80th Congress, 2d session, prior to 1948. 

[he list of Hawaii strikes includes only the work stoppages at the 
Honolulu Port because of the definite effect on shipping to the 

nainland. 

Senator Dove.as. Mr. Schiffers, I wonder if you could look at that 
list and inform me about the 1952 strike, whether it was a longshore- 
men’s strike or sailors’ union of the Pacific strike ¢ 

Mr. ScuirFrers. There is one that occurred on September &, 19° 
| day. That was ILWU. 

[here was another at the Castle & Cooke Terminals, October 9-14, 
1952, 6 days. 

There was another one on November 20 to December 1, 1952, the 
Castle & Cooke Terminals, ILWU, 12 days. 

Senator Doveias. You mentioned, I think, a 66-day strike. 

Mr. Scuirrers. That was the west coast strike. 

Senator Doveras. Was that a longshoremen’s strike or sailors’ 
inion of the Pacific strike? 

Mr. ScuirFrrs. I believe that was the sailors’ union of the Pacific. 
| would like also to read into my statement, for the benefit of the 

committee in getting the entire picture of some of the Hawaiian dock 
strikes, from the Labor Law Journal of April 1953, volume 4, 
No. 4—— 

Senator Ives. You want to read that in, Mr. Schiffers, or would you 
like to have it incorporated ? 

Mr. Scutrrers. Just incorporated. 

Senator Ives. Without objection, that will be done at this point in 
your remarks. 

Mr. Scutrrers. It is entitled, “The Great Hawaiian Dock Strike,’ 
and the article is by Paul F. Brissenden, professor of economics at 
Columbia University. This is one of the most complete articles on 
the Hawaiian dock strike, and has quite a bit of reference data con- 
nected with it. I believe it would be very helpful to the committee. 

(The article referred to follows :) 


’ 
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The Great Hawaiian Dock Strike 


By PAUL F. 


N THE YEAR 1949 government inter- 
vention in Hawaiian labor disputes 


reached a scale and variety which never 


before had been equalled yr even closely 


approached—in the islands. Most of this 
intervention, moreover, was induced by a 
single labor controversy—the dock strike 
called on May 1 by the Hawaiian divisions 
of the ILWU against seven Hawaiian steve 
doring companies. It was the first general 
strike in the longshore industry in Hawaii 
“during the eight vears of contractual re- 
lationship between the ILWU and Hawaiian 
stevedoring companies.”’* Its economic ef- 
fects upon the insular economy naturally 
were profound. For nearly six months the 
territory was reduced almost to a state of 
siege. “Few disputes,” reported the Federal 
Mediation and Conciliation Service, “have 
had such far-reaching effects upon the life- 
lines of an entire economy.” ? 

The strike continued until well into Octo- 
ber, when an agreement was reached in 
direct negotiations between the parties. In 


BRISSENDEN 


NEAR CATASTROPHE WAS THE FRUIT 
OF THIS 1949 STRIKE AND STUDY 
HERE OF THE MISTAKES MADE THEN 
CAN HELP PREVENT A RECURRENCE 


the interim, there was public intervention 
(1) by the Governor, directly with the par 
ties and, later, through the appointment oi 
an emergency board, (2) by the legislature 
through the enactment, at its special session 
of 1949, of two emergency statutes (Acts 
2 and 3), obviously intended to deal with 
this particular dispute, (3) by the territorial 
courts, acting at the instance of private 
petitioners for injunctive relief, (4) by the 
same courts, acting at the instance of the terri- 
torial government, (5) by the United States 
District Court for the Territory of Hawaii, 
acting in behalf of a private litigant, (6) by 
the same court, acting in behalf of the union 
and (7) by the executive arm of the federal 





1 Statement of James P. Blaisdell, represen- 
tative for seven Hawaiian stevedoring com- 
panies, Hawaiian Labor Situation, Hearing 
on S. 2216 (a bill to authorize the President 
to appoint boards of inquiry with power to make 
binding recommendations with respect to labor 
disputes in trade between the Continental United 
States and the Territory of Hawaii), before the 
Senate Committee on Labor and Public Welfare, 
8ist Cong., 1st Sess., July 12, 18, 1949, (herein 
cited as United States Senate Hearings, 1949), 
at p. 66. The dock strike of 1949 is the subject 
of a study entitled Government Intervention in 
the 1949 Hawaiian Longshore Strike, by Eliza- 


2221) 


et het het 


beth Sook Wha Ahn (master’s thesis, University 
of Hawaii, 1950) See also Philip Brooks's 
Muitiple-Industry Unionism in Hawaii: Ch. 10 
‘The Longshore Dispute of 1949." (New York 
Eagle Enterprises, 1952) (doctoral dissertation, 
Graduate School of Business, Columbia Uni- 
versity. Processed.) 

? Second Annual Report, at p. 31. ‘‘By June 
30, as the longshore strike continued to dras- 
tically affect the economy of the Territory, more 
than 21,000 persons were unemployed and job 
openings were almost non-existent.’’ Annual 
Report, Governor of Hawaii, for fiscal year 
ended June 30, 1949, at p. 25. 
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Paul F. Brissenden is a professor of 
economics at Columbia University. 
This article is a part of the manu- 
script of a forthcoming book on Gov- 
ernmental Intervention in Hawaiian 
Labor Disputes. The work has been 
aided by a subvention by the Co- 
jumbia University Council for Re- 
search in the Social Sciences. 





vernment, acting through the Federal 
Mediation and Conciliation Service. Nor 
the interventionary repercussions of 
dispute limited to the foregoing. Ef- 
rts of Hawaiian concerns to do business 
face of the strike extended to the 

land, precipitated picketing by Hawaiian 
gshoremen and by sympathetic members 
[LWU mainland locals on the docks 
San Francisco and Los Angeles, Cali- 
and The Dalles, Oregon. These 
keting activities, in turn, precipitated, in 
ilifornia, unfair-labor-practice charges un- 
er the Taft-Hartley Act and the issuance 
f an ancillary injunction. In Oregon, they 
esulted in successful suits for injunctive 
relief by the Hawaiian Pineapple Company 
nd, later, by the Port of The Dalles.’ 
Finally, beginning in mid-May and running 
into July, pressure for legislative action 
was exerted in the federal legislature in 
which no less than five bills concerned with 
and means for dealing with the 


were 


ways 
*The suits were ‘‘successful'’ in the sense, at 
least, that the petitions were granted and in- 
junctive relief allowed. That other interven- 
tionary devices were no more successful appears 
from a paragraph in the report on the dispute 
by the Federal Mediation and Conciliation Serv- 
ice: ‘Arbitration as a method for resolution of 
the issue was proposed and rejected. A fact- 
finding board as a means toward settlement 
was proposed and rejected. An emergency 
board was appointed by the Territorial Gov- 
ernor under territorial law. The recommenda- 
tion of this board was rejected. Consideration 
was given to this situation by members of the 
United States Senate Committee on Labor and 
Public Welfare. The Director of the Service 
personally interceded and held conferences with 
the parties. Despite all these efforts and a 
special act by the Hawaiian Legislature author- 
zing seizure of the companies by the Governor, 
the strike continued until an agreement was 
reached in direct negotiations by the parties."’ 
(Second Annual Report, at p. 31.) 

‘United States Senate Hearings, 1949. 

* The seven contracts were substantially iden- 
tical A typical contract (the one between 
ILWU and Mahukona Terminals) is reproduced 
in United States Senate Hearings, 1949, at 
p. 209 

The wage demands were based upon a de- 
ire for parity or a nearer approach to parity, 
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Hawaiian strike situation were (unsuccess- 
fully) introduced, on one of which hearings 
were held in mid-July before the Senate 
Committee on Labor and Public Welfare.‘ 
The parties directly involved were the 
Hawaiian longshore locals of the ILWU 
and seven Hawaiian stevedoring companies 
Contracts between the parties severally had 
been entered into, effective in March, 1948, 
expiring in March, 1950, but providing for 
wage reopenings in March, 1949.° In Jan- 
uary, 1949, the union invoked the wage- 
reopening clause. At the first meeting of 
the parties on February 1, the union re- 
quested a wage increase of 32 cents an hour 
over the existing rate of $1.40 per hour.’ 
At a further meeting on February 28, the 
seven companies offered a wage increase of 
eight cents an hour, based on cost-of-living 
changes. It was the position of the com- 
panies that, apart from cost-of-living changes, 
the appropriate criterion for wage deter- 
mination should be the wage prevailing in 
the territory." Soon after the meeting of 
February 28 a strike vote was taken and 
the union’s officers, authorized by a nine- 
to-one vote, set a strike date. At a meeting 
of the parties on March 21, the companies 
were notified that a strike date had been 
set for April 15. At the same time the union 
submitted a “counter-proposal as a package 
for (a) extension [of] contract to June 15, 
1951; (b) grant the 32-cent demand or 
arbitrate; (c) re-opening of wages June 15, 
1950, and arbitrate if no agreement.”* This 


with rates for similar work on the west coast." 
—(Second Annual Report, Federal Mediation 
and Conciliation Service, at p. 31.) The Pacific 
coast rate in 1949 was $1.82. 

The account of prestrike developments given 
in the text has been gleaned from the ‘‘Chron- 
ology of the Dispute,’’ set out in Appendix E 
of the Report and Recommendations of the Gov- 
ernor’s Emergency Board, dated June 28, 1949 
(In re Labor Dispute between Ahukini Terminal 
Company, Castle and Cooke Terminals, Ltd., 
Mahukona Terminals, Ltd., Hilo Transportation 
and Terminal Company, Kahului Railroad Com- 
pany, Kauai Terminals, Ltd., and McCabe, 
Hamilton and Renny Company and International 
Longshoremen’s and Warehousemen’s Union, 
Local 135, Units 1 and 2, Locals 136, 137 and 144, 
Unit 11.) The board's report, sometimes re- 
ferred to herein as ‘“‘Emergency Board Report,’’ 
is reproduced in full, with notes and appendices 
in United States Senate Hearings, 1949, at pp 
20-39. 

™**The companies argued that 
any adjustment given to these employees must 
be measured in terms of the ‘community pat- 
tern’ and must be considered in the light of the 
local labor market.'' (Emergency Board Report, 


in United States Senate Hearings, 1949, at 
Pp. 27.) 
*Emergency Board Report, Appendix E, 


United States Senate Hearings, 1949, at p. 38. 
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proposal was rejected. On March 31 the 
met again but made no 
In mid-April, an impasse having been reached 
and a strike threatened, it appears that the 
Federal Mediation and Conciliation Service 
intervened and on April 14 the union ad- 
vised the conciliation service that it had 
extended the strike deadline to midnight, 
April 30 days before that new strike 
deadline, the approved Act 73, 
which had been passed by the legislature 
two days before the first strike deadline of 
April 15. The statute, which 
be effective upon approval, made it “un- 
lawful for any person, singly or in concert 
with others, by the use of force or violence, 
or threat... [thereof] directed against any 
other person or any member of his house- 
hold or against his property: (1) wilfully 
to prevent or attempt to prevent such per- 
from engaging in any lawful work or 
occupation; or (2) wilfully to prevent or 
attempt to prevent person from 
lawfully entering or leaving any public or 
private place; or (3) wilfully to prevent... 
from exercising any other 
Violation was made a mis- 
demeanor, with provision for fine or im- 
prisonment, or both. The timing of this 
enactment seems not merely coincidental; yet 
this writer has been assured by one who 
was at the time on the staff of the Hawaii 
Employers’ Council: (1) that the council 


parties progress. 


Five 
(,overnor 


new was to 


son 


such 


such person 
lawful right.” 


did not, even in the latter part of April, 


would be a strike and 
believed in council 


believe that there 
(2) that it was not 
circles that the legislature anticipated a 
strike. The attorney for the seven com- 
panies was to assure the Senate Committee 
in Washington a few weeks later that they 
“had no idea the strike would take place.” ” 


During the last half of April, it is re- 
ported, there “continuous” sessions 
with a federal conciliator who appears to 


were 


* Session Laws of Hawali, 1949, Ch. 276A 


“James P. Blaisdell, United States Senate 
Hearings, 1949, at p. 89 

"So reported by Mark Perlman, citing Hono- 
lulu Star-Bulletin, April 14 and 15 and May 1, 
1949 (Unpublished manuscript on Honolulu 
Stevedoring Industry.) A week later a second 
federal conciliator arrived in Honolulu. Dr. 
Perlman states that the companies’ increase 
in their wage offer was made ‘‘some minutes 
before the strike was to commence."’ The attor- 
ney for the seven companies was later to state 
to the Senate committee that before 1949 there 
never had been ‘‘any general dock strikes in 
Hawaii Nor [he added] any arbitrations of 
negotiable issues."' United States Senate Hear- 
ings, 1949, at p. 66 

* Brooks, work cited at footnote 1, p. 191. It 
does not appear that there was intervention, at 
any rate at the prestrike stage, by the terri- 
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have suggested arbitration,” but reportes 
no progress.” On April 30, the companies 
offer was increased from eight cents 
12 cents, “in an effort,” according to th 
attorney, “to prevent the strike.”™ Tj), 
offer was rejected by the union. Ther, 
upon the conciliator proposed arbitratio, 
which, presumably accepted by the uni 
was rejected by the seven companies 


e 


Negotiations were not suspended why 
the strike went into effect at midnight Sa 
urday, April 30. The “parties used all oj 
Sunday and Sunday night in a continued 
effort to find some avenue of agreement.”" 
Except for a meeting on May 4, the parties 
evidently did not get together again unti) 
May 17 (the day after Delegate Farrington 
introduced in the United States House oj 
Representatives the first of a series of foy; 
bills designed to deal with the Hawaiian 
crisis), when they met with the Governor 
who was instrumental in bringing about 
resumption of negotiations, which were re. 
sumed and continued for four days without 
result. On May 23 there was a second 
meeting with the Governor, but there was 
no progress. The parties met with Acting 
Governor Long the next morning, and with 
each other during the afternoon, and agai 
reported “no progress.” * 


Early in the course of the strike the 
unions made conditional offers to unload 
food and feed cargoes. It was agreed that 
government cargo, mail, livestock, refriger- 
ated cargo and other perishables were to b¢ 
unloaded by the regular gangs of long- 
shoremen, working under prestrike condi 
tions and at the prestrike basic rate of 
$1.40.% The unions proposed “to perform 
stevedoring work during . [the] strike 
at the old rate of $1.40 per hour if they 


torial labor department. Its Annual Reports for 
1948-1949 and 1949-1950 make brief mention of 
the strike but there is no intimation of inter- 
vention by the department at any time. In due 
course, the department doubtless recommended 
to the Governor the appointment of an emer- 
gency board. It also ‘‘made available to the 
{emergency] Board copies of its Manual for 
Mediation and Emergency Boards, and offered 
its services to the Board, as needed.’’ Emer- 
gency Board Report, United States Senate Hear- 
ings, 1949, at p. 20, n. 3. 

% Testimony of James P. Blaisdell, 
States Senate Hearings, 1949, at p. 57. 

%* See footnote 13. 

% Emergency Board Report, in United States 
Senate Hearings, 1949, p. 22. 

%* Brooks, work cited at footnote 1, at p. 192, 
quoting employers’ press release dated May 2, 
1949 


United 
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guaranteed by an escrow agreement 

that they would receive at ... [its] con- 
n . any additional wage .. . not 
exceeding thirty-two cents per hour for the 
york performed, that should finally be 
wreed to... through collective bargain- 
in the event no such agreement 
uld be reached, to submit the wage issue 
to arbitration.” "*" Some agreement evi- 
dently was reached since “by the end of 
Tune five relief ships booked by the Gov- 
ernor’s Emergency Food Comfmittee had 


arrived.” ™ 
The union evidently was able to work out 
escrow wage arrangements with a large 
number of small independent shippers, in- 
cluding some barge owners. It is said that 
foodstuffs were loaded on barges in Oak- 
land, California, and other Pacific coast 
ports and towed to Hawaii by tugs. When, 
in September, shortly before the end of the 
strike, the federal maritime commission 
had occasion to hold hearings on the ques- 
tion whether certain independent operators 
of barges and other “splinter fleet” crart 
etween Hawaii and the West Coast were 
failing to file rate schedules in violation of 
e Intercoastal Shipping Act, evidence be- 
e it brought out the fact that the ILWU 
had been “countenancing the barge opera- 
ns because .. . the striking longshoremen 
vere doing the unloading under an agree- 
ment by which they received $1.40 per hour 
with the difference between that [rate] 
and their $1.72 strike demand held in escrow 
pending settlement.” ” 


Also, early in the strike the unions were 

mpted, by an arbitration award made 
in San Francisco on June 9, to make another 
suggestion as to arrangements for the un- 
loading of strike-bound food and feed car- 
goes. The award was made by Mr. Sam 
Kagel under a contract between the Pacific 


"This statement of the unions’ offer, resting 
on evidence adduced in a suit for injunction 
which the unions were to bring in the United 
States District Court in August, appears in 
Chief Judge Metzger’s opinion upon an inter- 
locutory motion for temporary injunction. The 
opinion goes on to say: 

‘This escrow offer was, so far as any evidence 
shows or Indicates, open to to all ships and 
shippers and was specifically made with respect 
to continuing operations of Matson Navigation 
Company’s largest steamer, the S. S. Lurline. 
Numerous shippers accepted the offer and, to 
the extent that nautical craft was available to 
them and could be brought into service under 
such escrow agreements, received oversea 
freight. Union stevedores have also worked at 
pre-strike rates all Army and Navy cargo on 
United States ships and volunteered and did 
work at pre-strike rates on all relief ships." 
(Longshore and Allied Workers of Hawaii, Local 
136, of the International Longshoremen’s and 
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Hawaii was the first jurisdiction in the 
United States to adopt fully the rec- 
ommendations of the American Bar 
Association with respect to require- 
ments for admission to the bar. As 
might be expected, it has a bar of 
high standing and ability —Senate 
Report No. 1928, Eighty-first Con- 
gress, Second Session. 





American Shipowners Association and the 
Pacific Coast Marine Firemen, Oilers, Water- 
tenders and Wipers Association. The case 
turned on the refusal of members of the 
Marine Firemen’s Association—crew mem- 
bers of the (Matson) S. S. Hawatian Builder, 
which arrived in Port Allen, Kauai, on May 
1—“to sail the vessel unless the lines were 
handled by union men. This condition was 
not met and the ship did not sail.”” The 
Matson Navigation Company, bringing the 
complaint before the arbitrator, asserted 
that “the Union is in violation of the con- 
tract in refusing to man and sail the S. S$ 
Hawaiian Builder.” The agreement, said the 
arbitrator, “provides that there shall be no 
strikes, lockouts or stoppages of work,” but 
that “there is nothing specific in the agree- 
ment concerning the observance or non- 
observance of picket-lines.” He went on to 
suggest that the agreement not to strike 
was not necessarily absolute and quoted em- 
ployer testimony at the hearing before him 
to the effect that “no-strike clause is un- 
qualified except insofar as men cannot be 
required to work under conditions which 
are unsafe.” For specific reasons not neces- 
sary to be detailed here the arbitrator con- 
cluded that “unsafe conditions” existed and, 
therefore, that the union had not violated the 
contract." It may be worth noting that al- 


Warehousemen’s Union v. Tsukiyama, 17 LABOR 
CASES { 65,367 (DC T. H.)). 

* Brooks, work cited at footnote 1, at p. 207, 
quoting Honolulu Star-Bulletin, June 29, 1949. 

% Special San Francisco dispatch, dated Sep- 
tember 13, 1949, by Lawrence F. Davies, printed 
in the New York Times, September 14, 1949. 

In the Matter of a Controversy Between 
Pacific American Shipowners’ Association .. . 
and Pacific Coast Marine Firemen, Oilers, 
Watertenders and Wipers Association 

“Involving union's refusal to sail certain vessels 
of Matson Navigation Company in Hawaiian 
Islands, etc."’ Referee’s award, June 9, 199, 
‘‘In arbitration proceedings pursuant to Section 
11 (a) of current collective bargaining agree- 
ments between the parties.’ The full text of 
the award (evidently otherwise unreported) 
appears in The Marine Fireman, June 17, 1949. 

%1 See footnote 20. It does not appear that any 
question was raised, in connection with the 
episode of the Hawaiian Builder, as to whether 
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determined that the 
nion had not violated the agreement in the 
his award is not authority 


that n the 


ugh the arbitrator 


ase before him, 


abse nee of 


is no violation of an 


insafe conditi ns, 


agreement containing a no-strike-no-stop- 


page provision, for union members to refuse 


re, from the Kagel 
iwa t V n June 11, addressed a 
memorandum to the 
which it offered “‘t 


all ships now 


seven companies, in 
» unload all food and feed 
Hawaii harbors” 
show their good 
the [Kagel 
states that the 
Hawaii longshoremen are engaged in a legal 


the 
faith by (1) “rece 


provided employers 
nizing 
1 which 


issue 


award] just 

ke and that the seafaring unions are 
within their rights to refuse to sail ships 
behind the picket line of the Hawaii long- 
shoremen and to refu o stay on board if 
work with strike- 
who 


any attempt lade to 
breakers”; (2) 


have been discharged 


giving “to the seamen 
from these ships their 
jobs back and rehire the crews”; (3) giving 
“to the seamen . that they 
not be asked to work with 
strikebreakers behind the picket line of the 
and (4) 
attempt will be 


guarantees... 


will sail, or 


Hawaii longshoremen’ assuring 


“the union that no made 


to work cargo with other than ILWU long- 


(Footnote 21 continued) 
the ILWU had violated the so-called antiboycott 
provisions (Sec. 8 (b) (4) (A)) of the Taft- 
Hartley Act. That question was raised by Mat- 
son as to another of its ships later on in the 
course of the strike 

=See footnote 20 The 
union headlined its reproduction, in The Marine 
Fireman, of the text of the award Union can't 
be forced to act as strike-breaking agency.”’ 
At about this same time, the marine firemen's 
union and the marine cooks’ and stewards’ 
union in view of the uncertain longshore situ- 
ation prevailing in the Hawaiian Islands,"’ 
agreed with the Matson Navigation Company to 
attach the following as a rider to their con- 
tracts 

1. The Steamship Lurline on her current 
voyage from San Pedro to Honolulu shall pro- 
ceed on her scheduled departure 

2. On arrival at Honolulu, if mutually sat- 
isfactory arrangements can be made with the 
Longshore and Allied Workers of Hawaii, 
passengers and baggage shall be discharged 

—— The crew shal! not be required to sail 
the Lurline from behind the longshore picket 
line without first obtaining written approval of 
such sailing from the Longshore and Allied 
Workers of Hawaii 

‘4. In the event that the Steamship Lurline 
is delayed at Honolulu, the crew of the Steam- 
ship Lurline shall be paid regular wages and 
overtime and be provided with the usual room 
and board on the vessel 

‘5. Should written approval to sail the Steam- 
ship Lurline from behind the picket line not be 


marine firemen’s 
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shoremen, through 
union.” # 

On June 13, 1949, the chairman of th 
stevedoring companies’ negotiating com. 
“We accept your offer ; 
unload all food and feed already declareq 
essential by the Governor’s emergency food 
committee provided you mean to yp. 
load the ships without ‘ifs’ and ‘buts’ jp. 
volving non-stevedoring matters over which 
no control . [and we] would 
not use any but the normal pre-strike work 
gangs operating under pre-strike wage and 
working conditions.” ™ 


agreement with the 


mittee replied: 


we have 


Beginning in the last week in May and 
running to mid-July a series of interven- 
tionary expedients were suggested. They 
emanated for the most part from govern- 
mental sources, rather than from either of 
the parties to the dispute. The first of them 
was a proposal, made jointly on May 26 by 
the Governor of Hawaii and two commis- 
sioners of the Federal Mediation and Cor 
ciliation Service, and evidently inspired by 
instructions from Cyrus S. Ching, its direc- 
tor,” to create a three-man fact-finding 
board, “to investigate the controversy” and 
to be set up in the following manner 

“Within 5 days each of the part 
is to designate a person to serve as a mem- 


forthcoming from the Longshore and Allied 
Workers of Hawaii, as provided in ‘3’ above 
the company shall have the option of: 

(a) Retaining men aboard at wages, plus 
usual room and board on the vessel; or, 

‘‘(b) Retaining skeleton crew aboard to main- 
tain steam for the safety of the ship, and 
providing the balance of the crew with wages 
plus room and board ashore as mutually agreed 
between the company and the union; or, 

““(c) Retaining skeleton crew aboard for the 
safety of the ship, and providing balance of 
the crew with airplane transportation, wages, 
and subsistence to either San Francisco or Los 
Angeles as they may select. 

‘6. The company shall not require the crew 
to perform other than customary work 
(United States Senate Hearings, 1949, at p. 166.) 
The rider, which bears no date, is inserted, as 
ILWU “Exhibit No. 14." 


** The ILWU proposal was attached to a letter 
dated June 11, 1949, from the chairman of its 
Territorial Strike-Strategy Committee of ILWU 
Local 136 to the longshore industry negotiating 
committee (United States Senate Hearings, 
1949, at p. 164.) 


* United States Senate Hearings, 1949, at p 
165. (Union Exhibit No. 13.) 


* So reported by Perlman at p. 14 of work 
cited at footnote 11, citing Honolulu Star- 
Bulletin, May 25, 1949. Perlman cites the Star- 
Bulletin of May 15 as having reported Mr. Peter 
Seitz, general counsel to the Federal Mediation 
and Conciliation Service, ‘‘as saying that the 
strike should be settled locally."’ 
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Hawaiian Pineapple Company Proto 


The dictionary calls the pineapple 
an agavelike tropical bromeliace- 
ous plant with rigid, spiny-margined, 
recurved leaves and a short stalk 
with a dense oblong head of small 
abortive flowers."' Despite that un- 
wieldy definition, the delicious fruit 
is so enjoyed by millions that ingen- 
ious, although clumsy-looking, con- 
trivances like the one shown here are 
hard put to keep up with the demand. 


er of the board. The designation is to be 
filed in writing. The person designated by 
» employers is not to be an officer or di- 
rector of any company which is a party to 
he dispute or other person normally acting 
) an official capacity with any such com- 
pany, and the person named by the em- 
ployees is not to be an employee of any 
company which is a party to the dispute or 
a representative of such employees. The 
persons so appointed shall within 3 
lays select an impartial person to serve 
th them on the board. In the event the 
two members so designated fail to agree 
ipon the third member of the board within 





* From joint letter dated May 26, 1949, from 
the Governor and the Federal Mediation and 
Conciliation Service to the International Ware- 
housemen’s and Longshoremen's Union. Repro- 
duced as Union Exhibit No. 7 in United States 
Senate Hearings, 1949, at p. 166.) 

* United States Senate Hearings, 1949, at p. 
166. (The Castle & Cooke notice was filed by 
the union as its Exhibit No. 15 in United States 
Senate Hearings, 1949, at p. 166.) 
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the time herein specified, the Governor shall 
within two days thereafter appoint the third 
member. The third member of the board 
whether selected by the other two members 
or by the Governor, shall act as chairman.” 


The proposed board was to investigate 
the controversy, and within ten days to 
make findings of fact and “recommendations 
to the parties as to how it may be resolved.” 
It was proposed further that “work be 
resumed immediately and continue pending 
receipt of the board’s report and for a 
period of at least ten days thereafter.” ™ 

On the day after its submission, Castle 
and Cooke Terminals, Ltd. (the largest of 
the seven companies), announced in a notice 
to its employees that it was accepting the 
foregoing proposal. An identical notice was 
sent to its employees by the Kahului Rail- 
road Company and, apparently, all of the 
seven companies followed suit.” The union 
submitted the proposal to the membership 
ot at least one of its locals, Longshore and 
Allied Workers of Hawaii, Local 136. On 
June 1 the union advised the Governor “that 
1584 ballots were cast [and] that 1503 mem- 
bers voted against” the fact-finding pro- 
posal.” Apart from the sentiments of its 
membership, the union officials disliked the 
fact-finding proposal for other reasons. 

One of them is pointed out in the report 
of the emergency board which the Gov- 
ernor was to appoint a couple of weeks 
later: 

“The union indicated [said the emergency 
board] that it might accept [the jointly 
proposed fact-finding panel] if the 
companies would . . . [agree in advance to] 
accept the recommendations ... when made. 
This the companies refused to do on the 
ground that a prior commitment to accept 
would be tantamount to accepting arbitra- 
tion by a third party. The [emergency] 

Board is of the opinion that there is no 
obligation for it to resolve whether and to 
what extent arbitration proceedings differ 
from board recommendations which the 
parties agree to accept in advance of the 
recommendations. The Board has ruled 
that the question of arbitration is not prop- 


” 28 


erly before it 





*% The union's letter to the Governor is its 
Exhibit No. 9. A copy of the ‘‘official ballot’ 
is Exhibit No. 8. (United States Senate Hear- 
ings, 1949, at pp. 162-63.) 

* Report and Recommendations of the Gov- 
ernor’s Emergency Board. (United States Senate 
Hearings, 1949, at p. 25, n. 13.) The matter 
quoted appears as n. 1 on p. 17 of the original 
mimeographed report. 
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The opposition by the companies to the 
union’s proposal that the wage terms of the 
contract be decided by arbitration rested, 
at least in part, on the contention that on 
the West Coast such reliance upon arbitra- 
tion had tended to discourage collective 
bargaining. The contention has some merit 
One Congressional committee, after investi- 
gating the West Coast situation, said: “It 
is abundantly clear that, despite the num 
ber of ‘agreements’ reached over the 
working condi 
tions have been largely achieved by Govern- 


ment directive, or [by action] outside 
ww 


vears, the changes in 


the contract.” 


The other reason for the union's opposi 
tion to the joint proposal was that it in- 
volved procedure which, in the likely event 
that the parties should be unable to agree 
upon the third or “neutral” man, would 
leave designation of him to the Governor, 
whom the union considered unfair to organ- 
ized labor. This, certainly, was the position 
of Harry Bridges, the union’s president. 
This view was to be strongly set forth by 
Bridges a few weeks later in the course of 
testimony before a Congressional committee 
to whom he stated flatly that the union 
would not let the Governor arbitrate the 
dispute “because [he said] we have enough 
evidence to show that the Governor wants 
to break up this union .. . I have got docu- 
ments here to show he [the Governor of 
Hawaii] has worked with people inside the 
union, doing his best to wreck our union 
Why should we have any confidence in a 
board appointed by a Government official of 
that kind? There is no confidence by 
the workers that are involved here in any 
board appointed by the Governor.” ™ 


As soon as it became obvious that the 
joint proposal had been rejected, the two 
federal conciliators, on June 3, came for- 
ward with the proposal that the “parties 
agree to acceptance of [a] wage figure to 


® Labor-Management Relations, West Coast 
Maritime Industry, Report of the Joint Com- 
mittee on Labor-Management Relations, 80th 
Cong., 2d Sess., 1948, at p. 15 of the committee 
print.) 

% United States Senate Hearings, 1949, at pp 
106-107. A few minutes later, however, Bridges 
intimated that, although the union membership 
might veto it, he would recommend arbitration 
by a board appointed by the Governor. But 
he added ‘I am saying that knowing a board 

appointed by the Governor would not 
contain the type of people that would 
be inclined to give the union a fair break."’ 
(United States Senate Hearings, 1949, at p. 113.) 
= Emergency Board Report, United States 
Senate Hearings. 1949, at p. 38. It appears that 
the proposal of the conciliators embodied the 
alternate suggestion that the parties ‘‘agree 
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be named by [the] conciliators.” This was 
rejected by the companies as amounting 4 
an arbitration proposal.” The next day the 
union cabled President Truman: 


“Federal conciliators assigned to Hawai 
longshore strike have been told by em- 
ployers ‘we will not accept the services of 
a third party if we have to agree in ad- 
vance to a decision even if the third party 
were composed of President Truman, Gen 
eral MacArthur, and Cyrus Ching.’ And 
further, ‘We will not accept you two if we 
must agree in advance to accept decision, 
even if we were told in advance you would 
only recommend 8 cents.’ Companies have 
offered 12 cents. This proves union charge 
employers are out to smash unionism in 
Hawaii. We request you immediately cause 
investigation of longshore strike and all 


labor relations in Hawaii.” ™ 


Ten days later the union made a fact- 
finding proposal which, for a change, in- 
volved no governmental agency whatever, 
although it did involve the author of the 
Kagel award. The union proposed that 

“1. The union and employers shal! 
agree to immediate fact finding which shall 
be completed within 5 days. The fact 
finding panel, which shall make recommen- 
dations for the settlement of the strike, shall 
be made up as follows: The employers 
shall designate one member of the panel, 
the union shall designate one, and the third 
shall be Mr. Sam Kagel, of San Francisco 


“2. Both parties shall be free to accept or 


reject the report and recommendations of 
the fact-finding panel.” ™ 

This proposal was rejected by the com 
panies, the chairman of whose negotiating 
committee advised the chairman of the 
union’s strike strategy committee that “you 
cannot expect us to subscribe to an arrange- 
ment which in effect would give the union a 
choice of two out of three members of a 
fact-finding panel.” ® 
to third party selected in some other fashion 
and to accept the findings of such third party 
(Union Exhibit No. 10: ‘Proposal of Con- 


ciliators . .’ United States Senate Hearings 
1949, at p. 164.) 


* United States Senate Hearings, 1949, at p 
164 (Union Exhibit No. 11). 


%* United States Senate Hearings, 1949, at pp 
168-169 (Union Exhibit No. 23). 


* Letter, dated June 16, 1949, reproduced as 
Union Exhibit No. 28. United States Senate 
Hearings, 1949. at p. 170. On the preceding day 
the union's chairman had written to the com- 
panies’ chairman: ‘‘We anticipated you would 
accept Mr. Sam Kagel as the third member 
of the fact-finding panel.'' (Letter of June 15 
1949, Union Exhibit No. 25, United States Sen- 
ate Hearings, 1949, at p. 169.) 
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On June 15, the day on which the union 
ted its fact-finding proposal, the terri- 
government intervened alone. The 

rnor appointed a five-man emergency 

“to report, with its recommenda- 
within one week.* Later the board’s 
as extended to June 29. The board 

t with the parties on June 16 and during 

week following held public hearings. 

ILWU, through Mr. Goldblatt, vigor- 

\bjected to the severe time limitations 
which the record had to be made. 

call it fact-finding,” he said, “is a 

| stretch of the imagination.” He sug- 

i that “it more closely resembles 
mediation.” On June 24 the parties met 

the Governor for the third time, after 

hich they resumed negotiations. On June 
emergency board filed its report 
the Governor.” 

e board’s principal recommendations, 
which were unanimous, were that a “wage 
adjustment be granted by the employers in 
the amount of fourteen cents on the basic 

rate...” ” and that ihe “strike be called 
mmediately with acceptance by the par- 

f the recommendations of this Board.” ® 


* The Governor's order appointing the board 
appears in Emergency Board Report, Appendix 
United States Senate Hearing, 1949, at p. 35. 
In appointing the board the Governor invoked 
Section 4115, Ch. 71, Revised Laws of Hawaii, 


1945. As elsewhere noted, the Hawaii Public 
Utility Labor Act of 1949, which went into effect 
four days after the dock strike began, was 
d inapplicable to that strike. Such appli- 
cability was made even more questionable by an 
amendment of Sec. 4701 of the Public Utility 
Act (passed April 30 by the 1949 regular session 
and made effective May 23), which excluded 
warehousing and storage and water transporta- 
tion from the definition of public utility. The 
provision of law under which the Governor acted 
Sec. 4115) was a part of the act which cre- 
ated the territorial Department of Labor and 
Industrial Relations—a provision having applica- 
tion to territorial industry generally. The sec- 
tion says nothing about recommendations, 
simply speaking of ‘‘an emergency board of 
disinterested persons to investigate and report 
The 1949 emergency board consisted 

of five persons, all of whom were ‘‘disinterested 
persons"’ In the common-sense meaning of those 
words, being associated with territorial agen- 
cles: administrative, judicial or educational. 
Before hearings before the emergency board 
began, the union made a ‘‘proposal for the im- 
mediate termination of the strike.’’ Its proposal 
was that “the union and the employers shall 
agree now to accept the recommendations of 
the Fact-Finding [that is, the Governor's emer- 
gency] Board."’ This proposal was rejected 
by the employers. They considered that it 
amounted to compulsory arbitration. They ad- 
vised the union that ‘‘your proposal to turn the 
governor's emergency procedure into arbitration 
is hereby rejected.”" (Letter, dated June 16, 
1949, reproduced as Union Exhibit No. 28, 
United States Senate Hearings, 1949, at p. 170.) 
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The board, finally, made a “supplementary 
recommendation” to the Governor, looking 
toward the “long-term industrial peace 
[which] should be an immediate objective” 
and designed to aid in the development of 
“a mutuality of understanding between 
labor and management and an appreciation 
and recognition by each for [sic] the rights 
and responsibilities of the other.” To fur- 
ther these ends the board recommended 
“the establishment of a special community 
committee to study the problems of labor 
and management in Hawaii and to make 
recommendations to the Governor and to 
the community at large for the solution of 
basic problems involved.” Among the mat- 
ters suggested as appropriate for the con- 
sideration of the suggested “community 
committee” were the processes of collective 
bargaining, the process of arbitration and 
“needs for legislative action, including 
strengthening of the laws relative to arbi- 
tration and the orderly settlement of labor 
disputes.” “ 


The board’s recommendations, submitted 
on June 27, were rejected by the union on 
June 30° and on July 1 accepted by the 


* Report of Proceedings Before Emergency 
Fact-Finding Board (mimeographed), at pp. 
49-50 

® Emergency Board Report, Appendix E, 
United States Senate Hearings, 1949, at p. 38 

* The wage adjustment proposed was ‘‘to be 
effective upon the date the employees returned 
to work, except that eight cents of the wage 
adjustment shall be retroactive to March 1, 1949. 
The board did not make clear exactly how it 
reached the conclusion that a 14-cent increase 
would be equitable. 

Brooks says of the board's recommendations: 
“It was obvious to the employers that the Board 
had failed, that 14 cents was too low ever to 
bring settlement and that the Board had grossly 
misjudged the relative bargaining strengths of 
the parties. From the beginning, the employers 
would have been willing to settle for 15 cents. 
spt He adds in a footnote: ‘Throughout 
the month of May 1949 it had been common 
chitchat at cocktail parties in Honolulu that 
the longshore industry would jump at 15 
cents. The members of the Board, how- 
ever, . apparently did not move in the 
most informative cocktail-party circles.’’ (Work 
cited at footnote 1, pp. 197, 317-318.) 

“ Emergency Board Report. The report also 
is reproduced in United States Senate Hearings, 
1949, at pp. 20-38. (The recommendations ap- 
pear at p. 34.) 

“The board's ‘‘supplementary recommenda- 
tions'’ evidently sank without a trace. 

‘In the face [according to the attorney for 
the seven companies] of urgings upon both sides 
for acceptance from the President of the United 
States, the Secretary of the Interior, the Gov- 
ernor of Hawaii, Hawali’s Delegate to Congress, 
and various Hawaiian civic groups."' Statement 
of James P. Blaisdell, representative of seven 
Hawaiian stevedoring companies, in United 
States Senate Hearings, 1949, at p. 69.. That 
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The granting of statehood to Hawaii 
is in harmony with the traditions of 
American Government; further post- 
ponement is a repudiation of our 
principles and traditions as em- 


bodied in the Declaration of 
Independence and tiie Federal Con- 
stitution.—Former Secretary of the 
Interior Julius A. Krug, 1947. 





companies.” Thus at the end of the second 
month of the strike the controversy was as 
far from being resolved as ever. The dis- 
puting parties repeatedly had been exposed 
to the process of mediation—by the Gov- 
ernor and by the Federal Mediation and 
Conciliation Service—without success. They 
also had been exposed to the fact-finding 
process—also without success. There had 
been no exposure of them to the arbitral 
process, although it had been urged re- 
peatedly, because the companies would not 
agree to it. In the next months the terri- 
torial and federal courts, the territorial 
legislature and the labor committee of the 


(Footnote 42 continued) 


there were such ‘‘urgings’’ was indicated, appar- 
ently, in contemporaneous press dispatches 
Perlman, in: the work cited at footnote 11, 
refers, for example, to the Star-Bulletin, of 
June 30, 1949, and was confirmed by Bridges, 
who later remarked to the Senate committee 
“Why, everybody under the sun was recom- 
mending that the union take that fact-finding 
board's decision.’' (United States Senate Hear- 
ings, 1949, at p. 140.) The emergency board 
later was characterized by the ILWU as ‘‘hand- 
picked and wired for sound."’ (Report of the 
Officers to the Ninth Biennial Convention of the 
ILWU, Honolulu, 1951, Part I, at p. 4.) The 
following entry appears at pp. 910 of ILWU's 

‘Complaint for injunction {etc.]"’ filed 
in the record in the case cited at footnote 17: 
“On July 2nd plaintiff unions voted to reject 
the recommendation of 14-cent increase 
by a vote of 1467 to 149." 

* Brooks, work cited at footnote 1, at p. 197 
reports that there was a night session (evidently 
on June 28) of the Board of Governors of the 
Hawaii Employers’ Council, at which Alexander 
Budge, president of Castle and Cooke, urged 
acceptance of the recommendations on the 
ground that otherwise the federal government 
would intervene. 

* Reference has been made to Act 73, passed 
April 25, five days before adjournment of the 
regular 1949 session of the territorial legislature 
and the beginning of the strike. Shortly before 
adjournment the legislature adopted Joint Reso- 
lution 17 (approved May 5, 1949), the operative 
portion of which ran as follows: 

‘That the Congress of the United States of 
America be, and it hereby is, requested to 
enact legislation similar, in principle, to the 
Federal Railway Labor Act for the prompt and 
orderly settlement of labor disputes between 
employers, on the one hand, and maritime em- 
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United States Senate were to have their 
fling, with repeat performances by the Goy. 
ernor of the territory and the Federal 
Mediation and Conciliation Service.“ 


Meanwhile, from and after May 1, com- 
merce in the port of Honolulu had been 
seriously crippled. However, military car- 
goes, representing most of the business done 
by the important stevedoring firm of McCabe 
Hamilton and Renny, were worked through 
out the strike.” The commerce to and from 
the out-ports was similarly crippled. Hard- 
est hit of all was the ocean traffic between 
Hawaii and the Pacific Coast, especially 
San Francisco. Since the ILWU was in 
practically complete control of both Pacific 
Coast and Hawaiian ports, shipping in both 
directions between that coast and Hawaii 
was much more seriously affected than was 
shipping to the East Coast, west to the Orient 
or southwest to Australia. Even the latter 
routes were affected, however, because of the 
refusal of Hawaiian longshoremen to load the 
ships. Such refusal was general as to ships in 
Hawaiian ports and on the Pacific Coast as to 
ships inbound from, or outbound to, Hawaiian 
ports. Two months after the strike began 


ployees on ships engaging in commerce between 
ports of the [continental] United States and 
ports of the Territory of Hawaii and harbor 
workers in said ports, on the other hand, to the 
end that such commerce will not be stopped or 
curtailed." (Extension of Remarks of J. R 
Farrington in House of Representatives, May 
17, 1949. Congressional Record, Vol. 95, Part 
14, Appendix, at p. A 3031.) 

On May 16, Delegate Farrington introduced 
in the House a bill of the sort evidently desired 
by the territorial legislature. It was H. R. 4687 
and was to be the first of a series o/ bills 
sponsored by the delegate. The inclusion of 
both Act 73 and Joint Resolution 17 in the 
legislative grist of the period between the 
original and the final strike dates makes it 
scarcely credible that the legislature did not 
expect a strike. 


* Reporting that ‘‘the strike was reasonably 
complete,’’ Perlman notes (citing contemporane- 
ous dispatches in the Honolulu Star-Bulletin) 
that the ILWU ‘‘resumed working military 
cargo after a short delay’’ and also ‘‘unloaded 
some perishable food products that were in port 
or at sea’’ when the strike began and that ‘‘the 
AFL crew of the Isthmian Line's freighter 
Steel Designer, sailed their ship out on May 
5Sth."" (Work cited at footnote 11.) But the 
New York Times on July 31 reported that the 
Isthmian S. S. Company's Steel Flyer had sailed 
from Hawaii on July 29 and that it was the 
‘first ship of any line to leave the islands since 
the strike started."’ More than a month later 
the New York Times, on September 8, printed 
a Honolulu dispatch saying: ‘‘The first Matson 
ship was being loaded here today since the 
Hawaiian dock strike began. Longshoremen 
hired by the territorial government began put- 


ting 5500 tons of sugar aboard the Hawaiian 
Retailer.”’ 
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e were a dozen ships still strikebound 
’ (presumably in Honolulu harbor) and 
contained an estimated 65,503 tons 
argo.” By the end of August ships from 
East Coast and the Gulf were being 
aded in Honolulu. 
Before the end of May the economic con- 
1ences of the failure to unload ships 
Honolulu harbor became sufficiently se- 
is to induce appeals to the courts by 
of the business firms to which the 
kebound cargoes were consigned. Thus 
need for feed for cattle evidently was 
ming acute. On May 25 the Dairy- 
n's Association, Ltd., brought a libel ac- 
n“ in admiralty against the Matson 
ine’s freighter Hawatian Citizen for posses- 
sion of 6,388 bags of “soybean material 
iden in said Hawaiian Citizen.” On the 
llowing day an order of attachment was 
ssued and soon thereafter the United States 
narshal took possession and delivered the 
ybean meal to the Dairymen’s Associa- 
a 
The Hawaiian Citizen evidently was able 
sail and to pick up another cargo. At 
any rate that freighter appears to have been 
ved in another libel proceeding in 
vhich the American Can Company re- 
vered 1,657 packages of tin plate from its 
ld on July 13.% On the unloading of this 
articular cargo Brooks reports as follows: 


“On July 9, some 40 workers [presuma- 
bly nonunion] turned out to volunteer to 
nload [the tin plate] . . . under Marshal 
Heine’s direction. Since the crew of the 
ship had walked off as soon as the seizure 
ceurred, there was no power from ship 
sources to operate cranes, and the marshal 
was forced to rent floating cranes and gen- 
rator systems from various companies.” 


The unloading of the tin plate evidently 
recipitated mass picketing by members 


“ Brooks, work cited at footnote 1, Table 36, 
it pp. 200-201. Brooks says that ‘‘except for 
the food and perishables which were unloaded 
by agreement with the I. L. W. U. all of the 
nongovernmental cargo which was in. . 
{Hawalian] harbors when the strike began 

as well as all that... camein... sub- 
sequently, was immobilized in the holds of 
strike-bound ships."’ (At p. 200.) 

“ The initiatory pleading on the part of the 
plaintiff or complainant in an admiralty or 
ecclesiastical cause, corresponding to the bill, 
or complaint. 

* Dairymen’s Association, Ltd. v. 8S. 8S. Ha- 
watian Citizen, United States District Court, 
District of Hawaii, in Admiralty, No. 413. 

* District court docket, in Admiralty, No. 413. 
About a month later the Hawaii Feed Company 
similarly acquired possession of 2,398 bags of 
soybeans in the hold of the Matson freighter 
Hawaiian Retailer Herman Von Holst and 












The importance of maintaining a con- 
tinuous two-way flow of goods be- 
tween the mainland and Hawaii sets 
the stevedoring industry apart in any 
examination of labor standards and 
labor-management relations in the 
Territory. The industry, which em- 
ployed approximately 2,500 workers 
in March 1947, is concentrated 
Honolulu, with minor units located in 
the shipping ports on the other major 
islands.—The Economy of Hawaii in 
1947. Bulletin 926, United States 
Bureau of Labor Statistics. 























of the striking ILWU “and the arrest of 
106 ILWU pickets . . [who] were 
charged with violating territorial Act 73 
. .”™ enacted five days before the strike 
began and making it “unlawful for any 
person to prevent or attempt to prevent 
{any other person] from engaging in 

any lawful work or occupation —- 


Not long after instituting its action in 
the Hawatian Citizen case, the American 
Can Company brought a second libel pro- 
ceeding against another Matson freighter, 
the Hawaiian Wholesaler, designed to pro- 
cure the release of 180 drums of “Kanco 
Compound.” On July 29 an order was 
issued confirming release of the vessel “on 
completion of the discharge of said cargo 
on July 24, 1949.” * 

In the Hawatian Wholesaler case, and 
also in Von Holst v. S. S. Hawatian Retailer” 
and in Schultz v. S. S. Hawaiian Farmer,” 
there was a petition in intervention by 
ILWU, Local 137 and its members, pray- 
ing that the American Can Company’s peti- 
tion be dismissed and for damages of 
Geo. W. Knowles d. b. a. Hawaiian Feed Com- 
pany v. S. 8. Hawaiian Retailer, in Admiralty, 
No. 416. 

%® American Can Company v. 8. 8. Hawaiian 
Citizen, District Court Docket, in Admiralty, 
No. 419. 

% Brooks, work cited at footnote 1, Ch. 9, 
p. 201. In the earlier case involving the Ha- 
watian Citizen (the Dairymen’s Association 
case), the order releasing the ship was dated 
June 6. (In Admiralty, No. 413.) In the later 
case involving the Citizen (the American Can 
Company case), the cargo was discharged July 
13. (In Admiralty, No. 419.) 

% Ahn, work cited in footnote 1 at p. 98. 

% Act 73, Session Laws of Hawaii, 1949. 

* American Can Company v. 8. 8. Hawaiian 
Wholesaler, District Court Docket, in Admi- 
ralty, No. 422. 

% See footnote 54. 

% District Court Docket, in Admiralty, No. 421 
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$966,000 “on acx Coun- 
sel for petitioners in intervention contended 
that the union had the right, under the 
collective bargaining contract, “to proceed 
IN [its members] in all matters af 
tecting hours, and condi- 
The court evidently questioned this 
Judge McLaughlin, the court 
would like to see in black 
authority of the union to institute 
members who haven't even 
consulted on the matter.” The record is 
silent as to the disposition of the union's 
Evidently it was dismissed. 


unt of lost wages.” 


wages working 
tions.” 
Speaking by 
said: “I 
white the 
Suit tor 


and 


been 


petition 


In the Von Holst case involving the Ha 
wattan Retailer there was a petition of in- 
tervention by Penton and others in 
behalf of the ship’s crew members in the 
engine and steward’s departments, asserting 


that they 


one 


had a maritime lien upon the ves- 
“wages, overtime and dismis- 
and that they had a claim 
igainst Von Holst (Hawaiian Feed Company ) 
“for wilfully causing a breach of contract 
between [themselves and the ship’s owner] 

resulting in [their] wrongful 
discharge.” * The record does not disclose 
what disposition was made of the petition. 
Presumably it was dismissed. 


sel, based on 
sal benefits” 


The Hawaiian Retailer was involved in 
two other actions brought almost simul- 
taneously with the proceedings in Von 
Holst. In the first case, Kenzie W. Penton 
and others (the intervenors in Von Holst) 
brought suit against the Matson Navigation 
Company and its S. S. Hawaiian Retailer. 
In the second case George R. Lafit and 
and others, seamen on the Retailer, simi- 
larly brought suit against Matson and the 
Retailer. The two proceedings evidently 
were handled together.” 

The petitions were for wages, penalties 
and damages. The petitioners alleged that 
they were discharged without fault by the 
seizure and attachment of the Hawatian 
Retailer “pursuant to an order of this 
court made in Admiralty No. 416, Von Holst 

Hawaiian Retailer.” The libelants prayed 
that the court “decree the payment to 
libelants by respondent [Matson] of the 
wages and overtime now due and owing.” 
Libelants’ demands wages and 
overtime, and for transportation plus wages 
and subsistence to their port of signing on. 
In its answer Matson stated that it 
considered that “the terms . . . of its 


were tor 


District Court Docket, in Admiralty, No, 422. 
* Von Holst, case cited at footnote 49 
” Penton v. Matson Navigation Company, 
United States District Court, in Admiralty. No. 
118; Lafit v. Matson, in Admiralty, No. 420. 
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bills of lading protect against mone 
tary damages for inability to discharge 
cargo by reason of a labor dispute.” Cou 
sel for Matson stated to the court tha: 
“immediately following the Marshal's step 
ping aboard the crew members [be- 
longing to the Marine Cooks’ and Stewards 
Union and the Firemen’s Union] 
chose to leave the ship torthwith.” 
members of the crew remained aboard 
Matson contended that the seizure of the 
ship did not discharge crew members from 
their articles.” The record, again, fails to 
disclose the disposition of the cases. 


Other 


Perhaps the most important of 
admiralty actions precipitated by the water 
front strike was that of Schultz v. S. S. Ha 
watian Farmer, in which action was begun 
on July 12." That vessel had arrived in 
Honolulu on July 10. Schultz was assignee 
and trustee for certain consignees of cargo 
laden in the Farmer, a Matson Line freighter 
and president of the citizens’ committe: 
He represented 12 consignees of refrig 
erated cargo valued at $126,012, 60 con 
signec. of perishable cargo valued at $253,344, 
and 84 consignees of general cargo valued 
at $750,618.% On July 13 a petition and 
libel in intervention was filed by Clifton 
Champion and 24 other crew members em- 
ployed on the Farmer. Their petition as- 
serted that their contracts of employment 
gave them the following: 


right not to be required to work 
under hazardous conditions, including con- 
ditions under which strikebreakers are used 
in unloading operations [and] not 
to be required to work behind picket lines 
of a striking union; that at the time the 
vessel left San Francisco and at the 
time of the filing of this petition a bona fide 
labor dispute exists between the Interna- 
tional Longshoremen’s and Warehousemen’s 
Union and Castle and Cooke Terminals, 
Ltd.; that the Matson Navigation Company 
exclusively hires Castle and Cooke, Ltd., 
to perform its stevedoring operations; that 
at all times herein mentioned there has been 
a picket line of the employees of Castle 
and Cooke on the dock where the S. S. 
Hawaiian Farmer is strike-bound; that in- 
tervenors now are employed on said 
vessel, and are given permits to cross the 
picket line, valid only when no unloading 
operations are being performed by any 


persons other than the members of the 





” Docket and Transcript of Proceedings in 
Penton v. Matson; and in Lafit v. Matson, cited 
at footnote 59. 

| Case cited at footnote 56. 

* Case cited at footnote 56. 
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ternational Longshoremen’s and Ware- 
isemen’s Union.” ®* 


[he intervening petitioners went on to 


the following: 
Libelant [Schultz] is President of an or- 
zation known as the Citizens’ Commit- 
tee composed of persons associated 
together for the purpose of arousing anta- 
nism against the striking longshoremen 
and for strike-breaking; that 

seeks to invoke the jurisdiction of 
court for the purpose of strike-breaking 
unloading of the Farmer by strike- 
reakers . . .; that the cost of unloading 
iid cargo in the [strikebreaking] manner 
ight by [him] exceeds what its 
loading would cost if the rates of pay 
ked by the longshoremen were paid; that 
issuance of an order [of seizure] by this 
urt + . would result in strike-breaking 
an officer of this Court in violation of 
public policy of the United States as 
expressed in the Byrnes Anti-strike-break- 
ng Act, the Norris La Guardia Act and 

the Taft-Hartley Act.” “ 


ga 


Five days later, on July 18, a second peti- 
tion in intervention was filed in the Schultz 
ise, this time by Local 137 of the ILWU, 
which -claimed 1,400 longshoremen members 
n Honolulu. This petition declared the 
cal and its members had an interest in 
he proceeding by virtue of the fact “that 
they have a contract right to perform all 
stevedoring operations for the removal of 
argo laden in the S. S Hawaiian Farmer.” 


The local’s petition described the citi- 
zens’ committee as follows: 


a vigilante, strikebreaking group 
[formed] to defeat and prevent the 
Union from attaining [its] legitimate 
and bona fide wage objective .; that 
the Matson Navigation Company, owner of 
the S. S. Hawaiian Farmer, and the com- 


panies and persons named [above] 
have attempted to effectuate .. . [a] 
onspiracy .. for example Matson 

has collaborated . . . with parties 
who have brought libel actions against 


. . vessels owned by Matson ‘ 
[namely the] S. S. Hawaiian Citizen, the 
S. S. Hawatian Retailer and the said S. S. 
Hawaiian Farmer ; [the purpose of 
which] has been to obtain the removal of 
cargo from said vessels and with 


labor other than through the ILWU, with 
the . . . intent of circumventing the afore- 


* Case cited at footnote 56. 
* Case cited at footnote 56. 
* Cases cited at footnotes 48 and 49. 
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said contract and to take away long- 
shore work from members of the ILWU 
and give it to non-union workers and 
strikebreakers . . .; that in connection 
with libel action [in] Admiralty No’s. 413 
and 416," parties claiming cargo therein 
had been in negotiation with the Union and 
had practically achieved agreement 
to pay substantial wage increases over the 
$1.40 per hour existing at the time of the 
strike; that at the behest of Matson 
, and other parties said parties 
broke off and refused to consummate nego- 
tiations and agreement to pay said 
substantial wage increase; . . that Mat- 
son . . . invoked the option given to it 
under the bills of lading with consignees to 
hold the cargo in the vessels during the 
pendency of the strike until the seizure 
of the vessels by order of this Court 
{and this] has demonstrated its collusive 
participation in [said] conspiracy .. . 
[whose purpose it] is to breach the 
longshore contract and [defeat] the ob- 
jectives of the Union, [and] that in 
all of the said libel actions Matson 
has had a valid contract and 
legal defense to resist the removal from 
its vessels of any and all cargo.”* 

The union, finally, alleged that the fol- 
lowing rights of itself or its members had 
been infringed: 

“1. The right of the union to protect and 
assert its contract agreements with Castle 
and Cooke Terminals, Ltd. 

“2. The right of the members of the 
longshore union to continue in their em- 
ployment. 

“3. The right of members of the union to 
bargain and, if need be, to strike for and 
obtain a living wage for longshore work. 


“4. The right of members of the 
Union not to have [to face] an unlawful 
and unjustified interference with 
[their] right to work.” 

The union concluded its petition by say- 
ing that its members had “a right to work 
said cargo at a wage such as {they] 
are demanding in the instant strike .. ., 
that the coercion of a court which requires 
the United States marshal to cross 
bona fide picket-lines, interferes with this 
lawful right because of the coercive effect 
of said order,” and prayed that Schultz’s 
libel petition be dismissed ana that it be 
awarded $966,000 damages “on account of 
loss of wages.” " 
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* Case cited at footnote 56. 
@ Petition and libel in intervention, case cited 


at footnote 56, pp. 13, 17, 18. 
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Evidently t! 
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1€ petitions of both groups of 
intervenors were denied. At any rate on 
July 22 the court issued an order directing 
the marshal to seize the Farmer. But since 
both groups of intervenors, later on the 


same day, filed notices of appeal to the 


United States Court of Appeals, Ninth Cir- 


cuit, the court issued an order staying seiz- 
os 


ure On August 18, nearly a month later, 


the court of appeals ordered the appeals 


lismissed.” 


Meanwhile, as will be noted in more de- 
tail below, the territorial legislature, in 
special session, had passed on August 6 an 


emergency statute known as “Act 2,” pro 


viding for seizure of the stevedoring com 


panies by the Governor, and on August 10 
the Governor had seized two of the seven 
companies: Castle and Cooke, Ltd.; and 


McCabe, Hamilton and Renny, Ltd.” A 


.. : 
week later, and the day before the issuance 


by the court of appeals of its order dismiss- 
ing the appeals, the Hawaiian Farmer was 
seized and unl 


On August 261 


26 the district judge telegraphed 
Chief Judge Denman of the 


-als “Marshal report 


j 1 
ling operations were begun 


( urt Of ap 





s unloading 


eted today without incident.” 


ind before the middle of July, 
a new stevedoring firm 
| td., had been or 


established stey rit 


Hawaii Stevedores, 


1 \ 
zed, apparently by the 





ring companies or some 
them The ILWU charged that this 
was strikebreaking; said the unio1 

® Case cited at footnote 56 

@ Case cited at footnote 56. The case in the 
court of appeals apparently is unreported. 
Champion, et al. v. Schultz (S. 8S. Hawaiian 
Farmer), No. 12310 (CA-9) 

7” Act 2, Special Session 1919; Brooks, work 
cited at footnote 1, at p. 211 

™ The further delay in unloading operations 
is explained in the following radiogram sent on 
August 16 from District Judge McLaughlin to 
Chief Judge Denman of the court of appeals in 
San Francisco 

Cargo still aboard ship. Appellees posted 
indemnity bond Monday but Marshal has not 
been able to collect necessary electrical equip- 
ment and experienced manpower to begin opera- 
tion. Knows that the minute he seizes the ship 
crew will walk off Territory also short 
of necessary generators to supply power to 
operate winches Marshal has been able to 
procure two generators from Navy and a com- 
mercial tug having a power supply which he 
will make available to the Territory which he 
has hired and it will supply therefore only the 
manpower."’ (Case cited at footnote 56.) 

™ (Case cited at footnote 56.) The unloading 
was begun before dismissal of appeals because 
the union and appellants had not posted bond 
On August 12, two days after the seizure under 
Act 2, two telegrams relative to the Schultz 
case were sent to the chief judge of the court 
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Castle and Cooke Terminals, 
Ltd., in order to evade its contract obliga- 
tion to [ILWU]. . Local 136 conspired 
with others to organize Hawaii Steve- 
dores, Ltd., for the purpose of strikebreak- 


ing [Its] employees are not members 
of any union holding a cullective bargaining 
contract with said company. ... Mem- 
bers of [Local 136] have a contract 


right to perform the work . . . which 
has been performed by [nonunion employees 
of] Hawaii Stevedores.” ™ 

It does not appear that the several pro- 
ceedings in admiralty in the United States 
district court which, the union contended, put 
the federal government in the business of 
strikebreaking through its marshal, went very 
far in the direction of clearing the channels of 
maritime trade into and out of the territory.” 
As has been noted, as of July 1 a dozen ships 
still were strike-bound in Hawaii. So far 
this writer’s examination of the admiralty 
docket discloses, there had been only on 
cargo—the load of soybeans on the Ha 
waian Citizen—released by that time. Dur- 
ing July at least three 


unloaded.” 


cargoes were 
They consisted of tin plate for 
pineapple cans, Kanco Compound, presuma- 
bly for use, directly or indirectly, in pine- 
ipple canning and a second cargo of soy 
beans. Thus, to the extent that the dis- 
charge of inbound cargo was limited to such 
cargo as might be released through ad- 

iralty proceedings, there could have been 


very little cargo released in the form of 
Od and 


ther consumers’ goods for the 


of appeals in San Francisco. One was from 
attorneys for the union and was to the effect 
that bond fixed was ‘‘prohibitive,’’ that the 
union had offered to remove perishable cargo 
at $1.40 per hour, which was refused, showing 
that consignees ‘‘are not primarily concerned 
with their cargo [but] seek to frustrate 
the appeal by requirement of excessive bond.” 
The other telegram was from District Judge 
McLaughlin: ‘‘Territory has seized the stevedor- 
ing companies. I presume that on failure 
to post bond [federal court] seizure order 
should automatically issue. As case is in 
your court I continue to be confused as to 
whether your court or this court should instruct 
the marshal."’ Evidently the court of appeals 
then requested the district court judge to in- 
struct the marshal 


*% Complaint for injunction, etc. filed in the 
record of case cited at footnote 17, at pp. 9-10. 


™ Of course it is not certain that this writer's 
effort to assemble data on all of the admiralty 
libel actions precipitated by the strike has been 
successful. He believes, however, that his exami- 
nation of the admiralty docket in the office of 
the clerk of the district court must have turned 
up most, if not all, of the cases. 


% Hawaiian Retailer, July 6 (soybeans); Ha- 
waiian Citizen, July 13 (tin plate); and Ha- 
waiian Wholesaler, July 24 (Kanco Compound). 
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ple of Hawaii during the first three 
nonths of this six-months-long strike. 
But it seems probable that the discharge 
f inbound food cargo was not so limited. 
According to a union statement to the 
Senate committee, as of early July, it had 
“working food ships and Government 
cargoes.” How much food cargo got 
through is uncertain. The only cargo not 
n the category of commercial foods or 
materials for the pineapple industry that 
had been released through the admiralty ac- 
tions described above was the miscellane- 
us cargo of the Hawatian Farmer, the un- 
loading of which, as noted, was completed 
August 26. As of July 9 it appears from 
contemporary newspaper accounts that “60,000 
tons of cargo [remained] tied up in the holds 
eleven freighters in all island 
ore? Evidently also there was very 
ittle loading done in Hawaiian ports. Nor 
was there much, if any, loading in Pacific 
Coast ports of Hawaii-bound cargo. A 
Honolulu dispatch, dated September 7, to 
New York Times stated that “the first 
Matson ship was being loaded here today 
nce Hawaii's dock strike began. Long- 
shoremen hired by the Territorial Gov- 
rnment began putting 5,500 tons of sugar 
aboard the Hawaiian Retailer.” ™ A San Fran- 
dispatch, also dated September 7, 
“The Matson Navigation Company 











been 

















cisco 
stated: 






[had] abandoned hope of getting its freighter 
” 7 





Hawaiian Refiner loaded here 











* ‘International Longshoremen’s and Ware- 
housemen's Union Statement Prepared for De- 
livery by Harry Bridges,’’ United States Senate 
Hearings, 1949, at p. 148. But there had been 
testimony that the union had not been working 
all food cargoes. Under date of June 13, 1949, 
Mr. W. R. Starr, chairman of the stevedoring 
companies’ negotiating committee, wrote Mr. 
Frederick T. Low, chairman of the Territorial 
Strike Strategy Commission, ILWU Local 136, 
in part, as follows: ‘‘You have an opportunity 
to demonstrate your good faith by unloading 
the freighters now in harbor carrying essential 
food supplies spoiling because of the strike, 
while you [are] talking of bringing in relief 
ships.’’ Submitted to Senate Committee on 
Labor as Union Exhibit No. 13, United States 
Senate Hearings, 1949, at p. 165. 


™ Honolulu Advertiser, July 9, 1949. (Repro- 
duced, as a union exhibit, in United States 
Senate Hearings, 1949, at p. 179., This same 
dispatch, presumably editorial, expressed the 
view that the admiralty actions had afforded 
important relief. It said: 


“Thank God for Federal Judge J. Frank 
McLaughlin! Through the maze of legal flum- 
diddle which has so buffaloed the average 
citizen, ways have been found whereby vital 
feed cargoes could be unloaded from strike- 
bound ships. Now a way has been found by 
which tin plate can be unloaded. Without it, 
the pineapple packers would be out on a limb.”’ 


™ New York Times, September 8, 1949, p. 24. 
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Before the end of June it had become 
clear that the strike was producing serious 
effects upon the island economy “—and was 
stirring up anxiety and, perhaps, resentment 
and anger among the island population 
The legislature had adjourned its regular 
session on April 30, the day before the 
strike began. It was to convene in a spe 
cial session on July 26. Meanwhile, as has 
been noted, the Governor had several times 
endeavored to mediate the dispute and 
finally, after several abortive intervention- 
ary efforts on the part of territorial and 
federal officials, had acted under territorial 
law and appointed a five-man emergency 
board to investigate, report and recom- 
mend. The board, in due and speedy course, 
did so—to no avail, as also has been noted 


TISIONS 





IV 


After the emergency board had com- 
pleted its hearings, and while it was pre- 
paring its report, the strike situation, which 
of course had had much attention in the 
Hawaiian press and rather casual and 
infrequent mention in mainland papers, sud- 
denly was made the subject of double-page- 
spread advertisements in the New York 
Times and the Washington Post. The display 
ad appeared in the Times on June 23 and in 
the Post on the following day. The caption 
in the latter paper ran: “An appeal for help 
from 540,000 people in Hawaii.” ™ 


There had been sailings from Honolulu earlier 
in the summer but not of Matson-line ships. On 
July 26 the Steel Flyer of the Isthmian Line 
sailed ‘‘cracking the ILWU blockade which had 
been airtight for 90 days.’’ The crew were 
members of the Seafarers’ International Union 
(AFL), who explained: ‘‘We are just living up 
to our contract.’’ After the ship sailed Jack W. 
Hall was reported as saying: “The ship is 
‘hot’; we will get it where she’s going.” 
(Brooks, work cited in footnote 1, at pp. 204- 
206, citing and quoting the dispatches in the 
Honolulu Advertiser and Honolulu Star- 
Bulletin.) 

™ New York Times, September 8, 1949. 

% On June 24, 1949, Mr. E. B. Peterson, direc- 
tor of the Territorial Department of Labor and 
Industrial Relations, wrote to Delegate Joseph 
R. Farrington that since the beginning of the 
strike unemployment had increased by 5,050 
persons to a total of 21,050, or 11.2 per cent of 
the labor force; that retail food prices had 
risen 2.6 per cent in the same period; that ‘‘rice 
and evaporated milk were found in only one 
store .. .; that onions and potatoes were com- 
pletely sold out,’’ but that ‘‘since June 17 a few 
shipments of onions, rice and potatoes have 
arrived in relief ships."’ Extension of remarks 
of Joseph R. Farrington in the House of Repre- 
sentatives, Thursday, June 30, 1949, Congres- 
sional Record, vol. 95, part 14. Appendix, 
p. A4175-4176. 

"The advertisement as it appeared in the 
Washington Post is reproduced in United States 
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The number of persons who collaborated 
in the writing of this “appeal” must have 
been thousands smaller than the “thousands 
of people” asserted to have participated in 
the underwriting of it. Whatever, in fact, 
may have been its origin and inspiration, 
union spokesmen intimated that they heard 
in it the voice of the “Big Five,” while the 
representative of the seven companies put 
it in this way: “These union leaders have 
not felt the whiplash of a company propa- 
ganda campaign. They have felt the whiplash 
of a half a million outraged citizens of 
Hawaii.”" However the broadside may 
have been inspired, it seems in order to 
quote a part of what it said: 

“Hawaii's life line of ships has been cut 
by a union of only 2000 members ... No 
ships can come in—none can go out (except 
relief food shipments by ‘courtesy’ of the 
union). Legally a handful of men are 
starving out and bankrupting an entire 
American community, fully backed by 
American labor laws. [Under the longshore 
contracts only members of the ILWU 
may load or unload cargo. If others do it] 
; another branch of the same union 
will refuse to sail the ships; if the ships 
do sail the same union [ILWU] in 
San Francisco will declare .. . their cargoes 
‘hot’. If [ILWU] stevedores in San Francisco 
did unload, the [ILWU] warehousemen 

. would refuse to handle it. 

“Hawaii has appealed to the President. 
He will do nothing but send labor con- 
ciliators. Arbitration is not the answer to 
a wage dispute. Our Governor can legally 
do nothing [more]. 

“In the meantime a_ pestilence, 
made, spreads over all Hawaii. 


union- 


“Nothing short of speedy action by Con- 
gress can help. .. . We do not believe that 
the makers of labor laws ever envisioned 
building up the power of a single union 
so as to enable it to legally throttle an entire 
community.” 


(Footnote 81 continued) 
Senate Hearings, 1949, at p. 182 (Union Exhibit 


C). At the bottom is this note: ‘‘This adver- 
tisement is paid for by the voluntary subscrip- 
tions of thousands of people of Hawaii—who 
face losing everything—jobs, homes, savings— 
if help is not forthcoming promptly.”’ 

= United States Senate Hearings, 1949, at p. 
205. In the same report: ‘‘No one person,”’ said 
Mr. Blaisdell, ‘‘could control all of the outbursts 
that have happened in Hawaii. [They] 
have come from many groups, many individuals 
and sources. They extend all the way from 
two-page advertisements in the New York Times 

. . to semi-illiterate letters scrawled on brown 
paper bags."" (At p. 205.) At another point 
in his testimony Blaisdell said that he ‘“‘had 
nothing whatsoever to do with the sponsorship 
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Mutson Lines 


For that appetite tempter, the suc- 
culent pineapple, thanks must go to 
Hawaii, which produces 90 per cent 
of the world's supply of the tasty 
delicacy. The fruit above arrived 
in the bin via truck from plantations. 
The seven-ton container empties its 
savory contents onto conveyor belts 
en route to processing. Two planta- 
tions supply this single plant with up 
to 175 000 pineapples an hour. 


This broadside, by whomever written and 
inspired, was clearly designed to bring 
pressure upon the Congress. This motiva- 
tion of the advertising was recognized by 
Senator Morse who referred to “the pres- 
sure which has been put on the Congress 
from various sources, particularly ... [in] 
large paid advertisements in the American 


of the advertisements ... ."' (At p. 86.) The 
union position is expressed by Mr, Harry 
Bridges: ‘‘I don't know if this committee is 
going to believe that the Big Five .. . are not 
behind those things. . . . All the business 
firms have been organized and pressured in the 
Territory of Hawaii .’ (At p. 118.) At 
an earlier point in his testimony Bridges said: 
“My recollection is that they [the advertise- 
ments] were sponsored by the Honolulu Ad- 
vertiser."" (At p. 91.) This seems plausible. 
To Brooks it was more than plausible: ‘‘The 
Advertiser,’ he said, **. collected voluntary 
contributions from local Honoluluans to pay 
for a two-page advertisement to appear in the 
Washington Post and the New York Times.” 
(Work cited at footnote 1, at p. 199.) 
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Since 1903, either by petition or res- 
olution of the Territorial legislature, 
the desire for statehood has been 
brought to the attention of Congress 
on 15 different occasions. Beginning 
with H. R. 12210 introduced in... 
1920, and continuing through the 
Eightieth Congress, no less than 28 
different bills have been introduced 
. . » granting statehood to Hawaii. 
In the Eighty-first Congress one bill 
has been introduced in the Senate 
and seven bills have been introduced 
in the House of Representatives to 
effect statehood for Hawaii.—House 
Report No. 254, Ejighty-first Con- 
gress, First Session. 





press about the Hawaiian dispute that the 
Congress take some [action] ... .”®™ It 
should be added that the advertisement 
asserted, in effect, that the strike was 
Communist directed.™ 

Although the territorial legislature, as 
noted, had enacted a minor statute on April 
25 (designed to make illegal violent or 
coercive interference with the “right” to 
work), its Joint Resolution 17, adopted at 
ibout the same time, requesting Congress 
to legislate, reflected island sentiment ob- 
servable in both legislative and nonlegisla- 
tive circles that this was a problem more 
appropriate for federal than for local con- 
ern. The joint resolution reflected the 
sentiment in the legislature, and its expec- 
tation that a strike probably would occur. 
The double-page broadsides in the New 
York Times and the Washington Post re- 
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broadsides appeared, Mr. Hatry Bridges 
was to be assuring a Senatorial committee 
in Washington that “there is being an at- 
tempt made to have certain legislation come 
out ."™ While it seems probable that 
Bridges was alluding to territorial legisla- 
tion he believed to be brewing, his words 
would not lack significance if they were 
construed to refer to hoped-for federal 
legislation—hoped for, perhaps, by the ILWU 

At any rate, on July 7, a fortnight after 
the publication of the broadsides, some in- 
tensification of Congressional concern about 
Hawaiian labor troubles was observable 
Senators Knowland of California, Ives of 
New York and Morse of Oregon, concerned 
about the serious repercussions of the Ha 
waiian waterfront strike, introduced in the 
Senate a bill (S. 2216, Eighty-first Congress, 
First Session) “to authorize the Presi- 
dent of the United States, under certain 
conditions, to appoint boards of inquiry 
with power to make binding recommenda- 
tions with respect to labor disputes in trade 
between the continental United States and 
the Territory of Hawaii. Rat 

The bill (which by its terms was to be 
effective for 180 days only) was referred 
to the Committee on Labor and Public 
Welfare, which, on July 12, held public 
hearings, at which Harry Bridges testified 
for the ILWU and James P. Blaisdell ap- 
peared for the stevedoring companies. The 
bill never reached a vote. 

The boards of inquiry proposed in the 
Knowland-Ives-Morse bill were “to be pro- 
vided with the usual powers with respect 


to emergency boards under the Railway 
Labor Act and their establishment 
was authorized “whenever the President 


. Shall find that there is, or will be, an 
interruption in ocean transportation service 
of passengers or freight between the con- 





flected it elsewhere in the island com- 
munity. Within three weeks after the 
8 United States Senate Hearings, 1949, at p. 


80. And to the same effect, Senator Douglas, at 
p. 86. 

“Harry Bridges denied that this was so. 
Note the following colloquy: ‘‘Senator Morse: 
Mr. Bridges, do you deny the allegation that 
the motivation of the union and your leadership 
of the union is to communize the economic life 
of the islands? 

Mr. Bridges: Oh, absolutely ... .’’ (United 
States Senate Hearings, 1949, at p. 132.) At this 
point in his testimony, Bridges said, apparently 
referring to Hawaiian workers: ‘“‘These people 
don't believe in communism. We got them 
turned away from communism, and that is the 
way we are going to hold it.’’ (At p. 104.) 
But newspaper editorial opinion in Hawaii 
generally insinuated that the strike was Com- 
munist directed. This position was reflected 
most strikingly in the columns of the Honolulu 
Advertiser, which during the first month of the 
strike published a series of editorial epistles to 





‘“‘Dear Joe [Stalin]... A few of them are repro- 
duced as union exhibits in United States Senate 
Hearings, 1949, at pp. 180-182 

% United States Senate Hearings, 
p. 129. 

% The text of the Knowland bill appears in 
Congressional Record, Vol. 95, at p. 9035. Sena- 
tor Morse’s speech in support of it is at pp. 
9035-9037. Ten days earlier Senator Morse had 
addressed the Senate on the Hawaiian labor 
situation, urging arbitration and opposing use 
of the injunction, the effect of which, he said, 
“is to put the government on the employer's 
side of the table Hawali today 
is nearly prostrate, as a result of the great 
contest which has been going on over there 
between the employers and labor.’’ (Congres- 
sional Record, Vol. 95, at p. 84188419. June 
27, 1949.) The broadside advertisements in the 
Washington Post and the New York Times had 
appeared three or four days before the senator 
spoke. 


1949, at 















tinental United States and the Territory of 
Hawaii ; because of an actual or 
threatened strike or work stoppage. 

[he President may call upon the parties 
of [sic] the dispute to accept as final and 
binding upon them the recommendations of 
the board of inquiry unless the parties to the 
bargaining agree- 
amicably settling the dispute.” * 


dispute reach a collective 


ment 


Previously, Delegate Farrington of Hawaii 
had introduced three other bills—all moti 
vated by serious concern about the water- 


front strike. The first of these, H. R. 4687, 


which was prompted by the j 


{ 1 int resolution of 


the territorial legislature, already mentioned, 


and was introduce’ on May 16, 1949, a 


tnight after the strike began, proposed 
to extend the provisions of the Railway 
Labor Act™ to “cover every common car 


rier by water engaged commerce between 


the continental United States and the Ter- 


ritories and possessions ” The second 
(H. R. 5093), introduced on June 9, pro 
posed that in the event of “an interruption 


in occan transportation service between 
the continental United States and any of 
the Territories or possessions or the Trust 


Territory of the Pacific Islands, or in the 


unloading or loading of freight in such 
transportation service 


because of an actual 
or threatened strike or work stoppage,” 
the President would be authorized “to take 


mmediate possession of and to operate any 
} 


vessel or vessels or any dock, wharf or 
other facility” involved.” The third Far 
rington bill (H. R. 5363), introduced June 
28 and “relating to strikes or lockouts 
imperiling the health, safety or 


welfare of 
the Territories or p 


»ssessions of the United 
States,” provided for boards of inquiry, au 
+} 


thorized to resort to use of the injunction 


upon the initiative of the President and 


prescribed procedures roughly similar to 
+} 


ose which two years earlier had been in- 


corporated in the “national emergencies’ 


sections of the Taft-Hartley Act.” 
lwo days later, on June 30, and during 
debate in the Senate on bills designed to 


’ The text of the bill appears in United States 
Senate Hearings, 1949, at p. 1 At the same 
time a parallel bill was introduced in the House 
by Delegate Farrington of Hawali (H. R. 5551, 
S8ist Cong., 1st Sess.) 

* 45 USC Sec. 151 (1946 Ed.) 

* According to a Honolulu newspaper, shortly 
before he introduced the second bill Farrington 
‘‘asked the House of Representatives’ Committee 
on Public Lands to undertake an inquiry into 
the strike and he appealed to the President for 
direct intervention. President Truman refused 

and said he had no legal power to take 
action.’" Perlman, work cited in footnote 11 
(citing Star-Bulletin, June 8, 1949) 
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amend the “national emergencies” section 
of the Taft-Hartley Act, Senator Butler 
of Nebraska proposed (unsuccessfully) 
amend the Taft-Donnell-Smith amendment 
to provide that “the term ‘national health 
and safety’ as used in sections 301 and 304 
of this [Taft-Hartley] Act shall be deemed 
to include the health and safety of a Ter- 
ritory or possession of the United States.”" 
During the debate on the Butler amend- 
ment Senator Lucas remarked that its 
“effect would be to call into operation 
the national emergency provisions .. . [of 
the Taft-Hartley Act] in the case of a 
labor dispute solely affecting Puerto Rico 
the Virgin Islands, Alaska or Hawaii. The 
intention appears to be to make 
[these] provisions applicable to the current 
labor dispute in Hawaii -”’ He added 
that “both the President and the Federal 
Mediation and Conciliation Service have 
regarded the present emergency provisions 
of the Taft-Hartley Act as not applicable 
to the labor dispute in Hawaii, even though 
[it] may paralyze trade . . . within 
that Territory.” ” Senator Taft thought that 
the Hawaiian situation had “gone beyond 
the point where the maintenance of the 
status quo, as provided in the national 
emergency section [of the Taft-Hartley 
Act] is really applicable . . . [I]f we had 
thought of it [he suggested] we probably 
would have made the provisions of the 
original Taft-Hartley Act apply to an area 
such as Hawaii, which can be reached only 
by water. [For], with respect to our 
offshore possessions, the entire life of the 
people in certain sections can be strangled.” ™ 


Vv 


Soon after the failure of territorial inter- 
vention through the Governor’s emergency 
board at the end of June, and while efforts 
to unload ships were in progress, the July 
12 and July 18 hearings in the United States 
Senate on the Knowland Bill were held. 
At the opening of the hearings there was 
some debate as to whether the Hawaiian 

“Labor Management Relations Act, 1947 
Secs. 206-210, 29 USC Secs. 176-180 (Supp. 1950) 
H. R. 5363, according to Mr. Farrington's testi- 
mony before the Senate committee, was pre- 
pared by the executive committee of the Bar 
Association of Hawaii (United States Senate 
Hearings, 1949, at p. 46). 

" Congressional Record, Vol. 95, Part 7, p. 
8715 (June 30, 1949). 

* See footnote 91. 

* The Butler Amendment was defeated. Work 
cited at footnote 91, at p. 8716. 
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In 1913 Henry Ginaca invented the 
machine which put the pineapple in- 
dustry on a mass-production basis. 
This is a battery of the machines, 
much improved in the past 40 years, 


which still bear his name. Whole 
fruit goes into one end and an all- 
edible cylinder comes out the other 
—with shell, ends and core removed. 





strike constituted the sort of emergency 
intended to be dealt with under Sections 
206 to 210 of the Taft-Hartley Act.“ Senator 
Taft, describing the Knowland Bill as “a 
bill to force the employers to arbitrate,” 
said that he did “not claim it [the dock 
strike] comes under the Talt-Hartley Law.”” 
Senator Morse, referring to the “apparent 
decision of the President of the United 
States that this dispute is not one that 
comes within the terms of the Taft-Hartley 
Act,” stated that he did not “share the view 
that the emergency-dispute section of 
[that] Act is not applicable in this case 
.” He added later in the same hearing: 
“T think the Taft-Hartley Law applies to 
this dispute.” Addressing the Senate a 
short time afterward, Senator Morse said: 


*P, L. 101, 80th Cong., Ist Sess. The Taft- 
Hartley provisions are applicable when ‘‘a 
threatened or actual strike affecting an 
entire industry or a substantial part thereof .. . 





imperil[s] the national health or safety... ."’ 
(Sec. 206.) 

*% United States Senate Hearings, 1949, at 
pp. 11, 17. 

* United States Senate Hearings, 1949, at 
pp. 39, 92. 


" Congressional Record, Vol. 95, p. 11924, 


August 22, 1949. 
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“I am sorry that the emergency dispute 
sections of the Taft-Hartley law were not 
applied very early in the Hawaiian dispute, 
not because I think they would have been 
helpful in settling that dispute [but] 
because I do not believe in writing gestures 
into the statute books.” ” 

Whether or not the Taft-Hartley Act 
applied was thought by some members of 
the committee to turn on the seriousness 
of the situation created by the Hawaiian 
strike. Mr. James P. Blaisdell, representing 
the seven stevedoring companies, pointed out 
that “there is real economic hardship. If 
the minimum essential relief-ship tonnage 
is kept flowing there will not be physical 
hardship.” “ He added later on in his testi- 
mony: the islands are still there; 
-the people are still there; they are healthy, 
and it is still a pleasant place for tourists 
to go The emergency so far has 
been an economic one, and that is serious, 
and pretty soon that will kick back to the 
point where somebody goes hungry.”” In 
answer to a question from a Senator, Mr 
Blaisdell said: “I do not want to give the 
impression that people are dying off like 
flies out there It is still a very 
pieasant place to live. But being completely 
blockaded, the economic damage is wide- 
spread.” 

Regardless of the seriousness of the situa- 
tions, the representative of the seven com- 
panies made it clear that they opposed the 
Knowland bill and, indeed, that they were 
not seeking legislation, either federal or 
territorial, to deal with the situation.” He 
took the position, which he reiterated more 
than once during his testimony, “that if 
the National Government is going to act 

{it] should act on the entire maritime 
problem tackle the overall problem 
d [of protecting] commerce in its en- 
tirety between the continental United States 
and the Territories and possessions ' 
[T]he Territorial legislature,” he said, “cer- 
tainly cannot reach the west coast so 
that our position is, if there is to be remedial 
legislation that is going to solve the 
problem, it has to reach beyond 180 days 
and beyond an immediate dispute.” ™ 


1949, 








* United States Senate Hearings, at 





p. 89. 

* United States Senate Hearings, 1949, at 
p. 96. 

2% United States Senate Hearings, 1949, at 
Pp. 82. 

1 United States Senate Hearings, 1949, at 
pp. 54, 72, 88. 

12 United States Senate Hearings, 1949, at 


Pp. 73, 86, 90, 95. 


















2238 


Mr. Blaisdell added that he was not recom 
mending seizure, injunction or arbitration. 
More specifically, as to arbitration, he said 
that the seven companies were “opposed to 
compulsory arbitration on principle and... 
opposed to so-called voluntary arbitration 
in this dispute.” One reason the companies 
opposed the Knowland bill was, he sug- 
gested, that it involved compulsory arbi- 
tration.™ It is clear, of course, that the 
stevedoring companies were not opposed to the 
interpretation, as opposed to the making, of 
collective agreements by arbitration. Indeed, 
all of their contracts with the ILWU con- 
tained clauses providing for such arbitration.” 

The ILWU, represented by its president, 
Harry Bridges, supported “the principle 
set forth in the proposed legislation” but was 
apprehensive about it on the ground that, 
under its terms, the board of inquiry might 
actually be appointed by the Governor of 
Hawaii, who, Mr. Bridges said, “wants to 
break up this union.”** One reason why 
the ILWU supported the Knowland bill 
was because it provided that “the President 
may call upon the parties of [sic] the dis- 
pute to accept as final and binding upon 
them the recommendations of the board 
of inquiry "a provision which the 
union rightly believed to amount to arbi- 
tration of substantially the sort for which 
it was contending.™ “If a board of impar- 
tial citizens,” said Bridges, “is established 
by the President of the United States for 
the purpose of arbitrating the issues in dis- 
pute in the Hawaiian strike, the striking 
workers are prepared to immediately call 
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off the strike, return to work, and accept 
the decisions of such a board.” ™ 

Delegate Farrington naturally supported 
the proposed legislation. He said to the 
Senate committee: 

“We of Hawaii have attempted by ever, 
possible means to awaken the interests of 
the authorities in the national Governmen: 
immediately concerned and the people of 
the country as to the seriousness of this 
problem as we have felt a solution must 
be found by Federal rather than local action. 
This should be obvious from the fact alone 
that it involves the movement of ships from 
Hawaii to the continent.” ™ 


3ut the members of the committee were 
disposed to think it unwise for the Congress 
to legislate, in the face of the fact that the 
territorial legislature had not been in session 
since the strike was called. The questions 
were reiterated: “Why has not the Terri- 
torial legislature of Hawaii acted?” ‘Why 
[have you] not called the legislatur: 
into session?” Said the chairman of the 
committee, Senator Thomas, when it re- 
convened on July 18: “. there is no 
question in my mind as to where the powe: 
or the authority lies to handle this situation 
. . [It] lies in the hands of the Governor 
of Hawaii and in its legislature.” ™° Said 
Senator Taft: “We are trying to see whether 
we should interfere, and the general con- 
clusion was that we should not, at 
least until the Hawaiian legislature had 
acted,” ™ 
Yet the Senate committee actually “did 
interfere,” after a fashion. Although it 





3 United States Senate Hearings, 1949, at 
pp. 72, 85, 89, 139. Senator Wayne Morse, ad- 
dressing the Senate a few weeks later, expressed 
his apprehension that the representatives of the 
stevedoring companies were ‘“‘laboring under 
the false notion {that we] were in fact 
proposing compulsory arbitration.’’ (Congres- 
sional Record, Vol. 9, at p. 11925, August 22, 
1949.) Perhaps, sometimes, when government is 
the persuader to acceptance of ‘‘voluntary arbi- 
tration,’’ the net result may be compulsion. 

4 See, for example, Sec. 2, Grievances, in the 
contract, current in 1949, between ILWU and 
Mahukona Terminals, Ltd., a party to the long- 
shore dispute, reprinted in United States Senate 
Hearings, 1949, at p. 214. ‘‘Hawalian industry 
generally and the stevedoring companies spe- 
cifically, long ago recognized the principle of 
arbitration . . as an interpretative function 
in settling disputes under contracts already 
arrived at....’’ (Dwight C. Steele, president, 
Hawaii Employers’ Council, in letter dated Au- 
gust 12, 1949, to Senator Wayne Morse, in 
Congressional Record, Vol. 95, at p. 11923.) 

5 United States Senate Hearings, 1949, at pp 
98, 106, 146. The ILWU was to assert a few 
weeks later that the Governor ‘‘conferred with 
and aided and abetted persons attempting to 
destroy the ILWU ...."' (From the complaint 


for injunction in the case cited at footnote 17 
at p. 12.) 


United States Senate Hearings, 1949, at 
p. 126. 

United States Senate Hearings, 1949, at 
p. 98. But he added a few minutes later: ‘‘We 
are not here before the committee looking for 
any help for the Union . . Just leave us 
alone. We will take the people on and whip 
them bald-headed before we get through." (At 
p. 108.) 


8 United States Senate Hearings, 1949, at 
p. 45. 

United States Senate Hearings, 1949, at 
pp. 46-48. On the very day on which this dis- 
cussion took place a Honolulu dispatch reported 
that Governor Steinback had ‘‘announced he 
would call a special session of the legislature as 
soon as the legislators agreed upon a program.” 
New York Times, July 13, 1949. Delegate Far- 
rington finally said: ‘‘. . . in my opinion the 
legislature should have been called into session 
long ago to contend with this problem... .”’ 
United States Senate Hearings, 1949, at p. 50. 

- United States Senate Hearings, 1949, at 
Pp 


“m1 United States Senate Hearings, 1949, at 
pp. 144-145. 
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iected the idea of federal legislation to 
il with the Hawaiian strike it did venture 
do a little mediating before it concluded 
ts hearing. First, a “gleam of hope” came 
to the mind of Senator Douglas, who said 
Mr. Blaisdell: “Suppose Mr. Bridges 
to withdraw his demand for arbitra- 
and then the President were to pro- 
pose it. Would you lose face by any such 
process as that?” To which Blaisdell re- 
plied that the companies “could not even 
that” since the expedient suggested 
would have no effect upon [their] 
fundamental objections to arbitration under 
circumstances.” Senator Douglas 
suggested to Messrs. Blaisdell and 
ridges that there be further mediation— 
that they “go into conference [with 
Mr. Cyrus Ching of the mediation service 
as] an intermediary,” and backed up his 
proposal with “a $20 bill toward 
hiring a room.” Bridges agreed, subject 
the necessity of referral to his principals. 
Blaisdell pointed out that he was not the 
epresentative of the seven companies for 
bargaining purposes, but that he (or some- 
one in his place) would sit in as requested, 
ubject to the same qualification. In due 
ourse the Senate committee recommended 
that authorized representatives of both 
sides meet either individually or jointly 
with Mr. Ching, and see if they can negotiate 
an agreement.”™* Messrs. Bridges and 
Blaisdell agreed, and it was understood ap- 
parently that the mediation conference would 
be held that evening (July 18) at the Statler 
Hotel at 6:30 p. m. Upon adjournment 
Senator Thomas, presiding, remarked to 
Bridges and Blaisdell: “I think your meet- 
ing tonight will be fruitful, and that is the 
way I am going to pray.” ™ 


Vi 


At the end of July the strike was in mid- 
career. Pressure on the Congress to legis- 
late a remedy having been successfully re- 
sisted in July, interventionary maneuvers 


were 


these 





2239 


on the legislative front shifted in August 
to the territory. The first month of the 
strike had been marked by territorial and 
federal efforts to induce further negotiations, 
to mediate and to devise formulae acceptable 
to the parties for investigatory or arbitral 
intervention. Their efforts culminated in 
the action of the Governor in mid-June in 
appointing the emergency board. Meantime, 
as noted, the federal court had been 
repeatedly petitioned by the consignees of 
cargo for its release. These libel actions in 
admiralty, as also noted, met with a measure 
of success. In July, while emergency laws 
were germinating in Iolani Palace, the 
Matson Navigation Company, operator of 
the passenger liner Lurline, the Royal Ha- 
waiian and Moana Hotels, and most of the 
freighters plying between the Hawaiians 
and the West Coast brought suit for dam- 
ages in the sum of $1,500,000 against the 
ILWU, the National Union of Marine Cooks 
and Stewards, and the Pacific Marine Fire- 
men, Oilers, Watertenders and Wipers 
Association.™ 
The complaint, filed July 15, 1949, charged 
that the defendant labor organizations had 
entered into “a combination . to im- 
pose an unlawful strike or secondary boy- 
cott against plaintiff .” by forcing it 
“to cease handling or transporting products 
of various producers.” It further alleged 
that the ILWU had induced the cooks and 
firemen’s organizations unlawfully to engage 
in strikes against the plaintiff; that the crew 
of the Lurline notified Matson that they 
would not sign shipping articles unless 
Matson agreed with the crew that its mem- 
bers would not be required to sail on the 
return voyage to the West Coast without 
the written permission of the Longshore 
and Allied Workers of Hawaii (ILWU); 
and that the defendants have prevented the 
Lurline from sailing from Honolulu. The 
steamship company charged that the unions’ 
object was “to force [it] to cease 
handling . . . the products of any producer 
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42 United States Senate Hearings, 1949, at 
p. 92. 

“8 United States Senate Hearings, 1949, at 
pp. 120-121, 136. Bridges says that ‘‘Senator 


Douglas suddenly put on quite an act, digging 
into his pocket and pulling out two or three 
bills . . and asking if the parties couldn't 
retire to a hotel room at his expense and try 


to . . . settle things.’’ (Letter to the present 
writer, dated March 12, 1952.) 

m4 United States Senate Hearings, 1949, at 
PP. 136-137. 

8 United States Senate Hearings, 1949, at 


p. 146. The mediation meeting was held as 
scheduled but nothing came of it. Those pres- 
ent were William N. Margolis, assistant direc- 





tor of the Federal Mediation and Conciliation 
Service; J. P. Blaisdell; and Harry Bridges. 
(Bridges, letter of March 22, 1952.) This report 
is confirmed by Mr. Blaisdell, who says: ‘‘Sena- 
tor Paul Douglas made a wisecrack, literally 


that, about locking Bridges and me up in a 
room . . . until we could settle the waterfront 
dispute. I had no authority to speak on the 


merits from the negotiation standpoint.'’ The 
meeting at the Statler, Mr. Blaisdell adds, 
was mostly for the purpose of arranging a 
subsequent conciliation meeting which was ulti- 
mately carried on for quite some time in the 
City of New York, Mr. Ching officiating.”’ 
(Letter to this writer, dated March 19, 1952.) 

16 Matson Navigation Company v. ILWU (DC 
T. H.) Civil No, 925. Unreported. 
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That the people of Hawaii now de- 
sire statehood is amply demonstrated 
by the fact that at a plebiscite in 
1940 they voted 2 to 1 in favor of 
admission to the Union; there is little 
doubt that the odds would be even 
more heavily weighted if a poll were 
to be taken now. ... Hawaii, it must 
be remembered, voluntarily _relin- 
quished its status as a sovereign 
nation to enter into the American 
commonwealth.—Former Secretary 
of the Interior Oscar L. Chapman. 


between the Territory of Hawaii and the 
Mainland and to force [it] to cease 
doing business with other persons, to wit any 
terminal or stevedoring companies or pier or 
wharf owners and any owner, shipper 
or consignee of cargo ” Matson finally 
alleged that it had agreements in effect with 
the cooks’ and stewards’ unions which con- 
tained promises by them not to resort to 
stoppages or strikes during the pendency 
of the contracts. Trial of the cause was not 
reached until November, when there were 
proceedings before District Judge Metzger, 
who found that the 
least, 


complaint, in part at 
“raises matters that are without the 
jurisdiction of this Court and should be 
dismissed.” 2" 


On December 15, 1949, Matson brought 
another damage suit in the territorial Cir- 
cuit Court for the First Judicial Circuit, 
making substantially the same charges and 
requesting the same relief as in Civil No. 
925 in the federal district court. This pro- 
ceeding evidently was initiated because in 
the earlier action the court had held that it 
lacked jurisdiction. Section 303 (b) of the 
Taft-Hartley Act provides that “whoever 
shall be injured in his business or property 
by reason of any violation of subsection (a) 
{making certain types of secondary boycotts 
unlawful] may sue therefor in any district 
court of the United States or in any 


* Transcript of proceedings, case cited at 
footnote 116, at p. 181. Apparently the case 
went no further. The docket, however, carries 
entries dated February 8 and March 3, 1950, re- 
ferring to motions in regard to a case which 
arose between the same parties in December, 
1949, in the territorial circuit court. 

"8 No record of this action was found in the 
files of the clerk of the circuit court. The 
account of it in the text rests upon papers filed 
(with Civil No. 925) in the office of the clerk 
of the federal district court. 

19 Honolulu Construction and Draying Com- 
pany, Ltd. v. General Teamsters, Chauffeurs, 
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other court having jurisdiction of the par- 
ties.” This case appears to have differed 
from the federal-court action only in that 
one count in the complaint set forth a Cause 
of action in tort under the common law of 
the Territory of Hawaii. The case appears 
to have been dropped.™ 

More successful than Matson’s quest for 
damages were two petitions for injunction 
both of which grew out of the dock strike 
and which were brought on August 4, 1949 
In one of them a private corporation and 
in the other the territory were plaintiffs.” 
In the first case the Honolulu Construction 
and Draying Company complained that its 
employees, members of defendant Local 996 
(which was then under contract with the 
Honolulu Construction and Draying Com- 
pany) had refused “to perform work as 
required” at certain piers on the Honoluly 
waterfront because of the labor dispute be- 
tween the ILWU and the seven stevedoring 
companies. The complaint also charged that 
some of its employees were engaged in 
picketing some of the piers. The course of 
action charged was said to be in violation 
of the contract provisions with respect to 
adjustment of grievances. The agreement 
contained a no-strike clause and a clause 
by the terms of which employees agreed, 
among other things, “to perform work as 
required.” *° 

A temporary restraining order was issued 
ex parte in the Honolulu Construction and 
Draying Company case on the day the 
complaint was filed. It restrained defend- 
ants from the “picketing of petitioner,” 
“from violating or in any way interfering 
with the obligations of the collective bar 
gaining agreement now existing,” from 
“causing any employee of petitioner from 
[sic] [so] violating the collective 
agreement now existing or which may here- 
after exist between petitioner and any other 
person.” 


In a general return to the order to show 
cause the defendant union stated that before 
the execution of the agreement it had in- 
formed the company that “no provision in 


Warehousemen and Helpers Union, Local 996 
(AFL), Joint Council of Teamsters No. 79, 
Arthur Rutledge and others (Equity No. 5124, 
Circuit Court, 1st Judicial Circuit); Territory 
of Hawaii v. Arthur A. Rutledge, individually 
and as President, Joint Council of Teamsters, 
No. 79 and Joint Council of Teamsters No. 79 
and John Doe No. 1 to John Doe No. 200 
(Equity No. 5123, Circuit Court, 1st Judicial 
Circuit). 

1% Honolulu Construction case, cited at foot- 
note 119 
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agreement would be interpreted by the 
aS requiring union members to cross 
na fide picket lines of any other union 
prohibit any member of the union 
exercising the right to strike.” It said 
the company was “guilty of unclean 
in instructing employees to pass 

ugh the bona fide picket lines of the 
WU or “to transport cargo which had 
en unloaded by scabs, [knowing] that said 
[employees] would not violate the 
ardinal principle of unionism by passing 
ugh a bona fide picket line of another 

yn or transport cargo unloaded by scabs.” 
The defendant teamsters’ unions went on to 
say that Section 16 cf the agreement (com- 
mitting employees to perform work as re- 
uired) was void as in violation of the 
Constitution of the United States, the Labor 
Management Relations Act of 1947, the 
Norris-La Guardia Act and the Clayton 
Act; and that the union’s signature to the 
wreement was obtained by duress and 
coercion. They denied, furthermore, that 
any of the defendants had refused to per- 
ym work as required and stated that the 
picketing had been discontinued.“ Yet 
unsel for defendants remarked at the 
earing that he was “not denying that they 
efused to do what they were supposed 


}. 99 122 


dao 


After hearing on August 9 to 11, the 
ex parte order was continued in substantially 
the same form. The defendants “and all 
persons acting in concert with them” 
were restrained until further order or until 
the termination of the collective bargaining 
agreement from the “picketing of petitioner 

or picketing at any place where peti- 
ioner’s employees, trucks [etc.] may 
be engaged ” and from “causing any 
employee of petitioner or any other person 
to eS 

On August 4, 1949, the same day on which 
the Honolulu Construction & Draying Com- 
pany brought its suit in the first circuit 
court for injunctive relief against the teams- 
ters’ unions the Territory of Hawaii filed 
a petition for injunction in the same court 
against the same unions.™ The legislature 
was in session, debating various proposals 


1 Honolulu Construction case, cited at foot- 
note 119. Replying in its Memorandum of 
Points and Authorities, the company denied 
the unions’ contentions generally, citing Giboney 
v. Empire Storage and Ice Company, 16 LABOR 
CaSES { 65,062, 336 U. S. 490 (1949) and the 
decision of the National Labor Relations Board 
in the Hawaiian case of Shell Oil Company, 
77 NLRB 1306 (1948). 

18 Honolulu Construction case, cited at foot- 
note 119. 
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Matson Lines 


The lady second from the right ap- 
pears to be having difficulty obeying 
the cameraman's admonition to con- 
centrate on the pineapple instead of 
his lens. It is the duty of these rubber- 
gloved trimmers to discard imperfect 
fruit. The golden cylinders which 
pass muster here move along to slic- 
ing machines and thence into cans. 
The pineapple is a mainstay of the 
Hawaiian economy. 





for dealing with the strike situation, but the 
first enactment was not to come until two 
days later. This petition, therefore, was not 
grounded upon any emergency legislation. 
It rested, rather, upon a charge that the 
defendants, by setting up a picket line and 
picketing the freighter Aorangi, had caused 
stevedore members of the ILWU to cease 
performance of stevedoring operations on 
that food-supply ship in violation of their 
contract with the Governor’s Emergency 
Food Committee. The petition further as- 
serted that the picketing was “activated by 
malice, and done with the knowledge 
that it will induce aforesaid breach of agree- 


123 Honolulu Construction case, cited at foot- 
note 119. The territorial antipicketing law 
(See. 1620, Ch. 201, L. 1935), originally enacted 
in 1925, was repealed in 1945. (Repealer: Act 
12, S. L. 1945.) The Honolulu Construction & 
Draying Company had been brought before the 
NLRB by the teamsters’ unions in 1947 and 
was to be again in 1950. 

1% Rutledge case, cited at footnote 119. 
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ment” and stated that “if said foodstuffs are 
not unloaded it will endanger the public 
health, safety and welfare” and that “the 
aforesaid action of respondents constitutes 
a public nuisance.” The complaint asked 
that a temporary injunction be issued, enjoin- 
ing respondents from further picketing.™ 

A temporary restraining order was issued 
ex parte by Judge Towse immediately after 
the filing of the petition. The order en- 
joined the defendants from “any further 
picketing” and from “directing others 
to so picket . The circuit judge had 
before him, among the papers filed with 
the petition, a copy of a memorandum agree- 
ment,™ dated July 14, 1949, between the 
Governor’s Emergency Food Committee and 
the ILWU in the form of a memorandum 
(approved by the ILWU) from H. L. Daw- 
son, of the travel and shipping department 
of Theo. H. Davies and Company, Ltd., to 
the food committee providing that (1) the 
same stevedoring rates were to be paid as 
prevailed before the strike, (2) there should 
be no undue delay in discharging the vessel, 
(3) no pickets were to be in the vicinity of 
the Pier 8 area and (4) “the ILWU under- 
stood that the vessel is bringing food merely 
for supplies to tide over strike emergencies 
and will not contend that the Aorangt 
or its agents are in any way strike- 
breaking.” 

Counsel for defendants protested the ex 
parte character of the injunctive order, “is- 
sued without any notice to the respondents 

{and] just prior to the closing of the 
court for the day ... .” “Such proceed- 
ings,” it was said, “constituted a deprivation 
of the elementary constitutional right of a 
litigant to be heard. In view of the fore- 
going, it is respectfully requested that no 
further ex parte temporary restraining orders 
be issued in similar situations without the 
respondent unions being notified.” ™ 


Evidently the injunction was effective. On 
August 8 the territory filed a request for 
discontinuance because of compliance with 


1% Rutledge case, cited at footnote 119. 

1% Submitted by the territory as petitioner 
and marked Exhibit A in the Rutledge case, 
cited at footnote 119. 

1% Letter from Bouslog and Symonds to the 
judges of the First Judicial Circuit, dated 
August 5, 1949. Filed with papers in Honolulu 
Construction case, cited at footnote 119. 

18 When, a few weeks later, the [ILWU 
brought suit for injunction and damages against 
the Governor, the attorney general and mem- 
bers of the territorial legislature, it charged 
that the Governor had ‘‘stated that he would 
call . . . a special session provided the 
members of the legislature submitted .. . a 
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the terms of the temporary restraining order 
and “the resulting unloading of certain cargo 
from the vessel Aorangi... .” 


Vil 


Meanwhile the legislature had convened 
in special session on July 26. On the 
following day the Governor requested it to 
give him the power to operate the docks 
and end the strike. News dispatches re- 
ported that the “measures demanded by the 
Governor include also injunctive . pow- 
ers and authority for the Territory to take 
over operation of the pineapple and sugar 
plantations.” ” Said the Governor: 


“For those who see in the government 
operation of our piers... a threat to private 
enterprise, I submit that there is a far 
greater threat to private enterprise in this 
Territory if these operations are not im- 
mediately resumed .... On the other hand, 
for those who challenge government opera- 
tion as a method of union busting, I point 
out that the welfare of a half million people 
is more important than the interests of a 
relatively small group of workers.” ™ 


The Governor pointed out that “the ex- 
ecutive branch of his administration had 
exhausted all means of putting an end to 
the shipping paralysis.” Moreover he noted 
that “the national government has pointed 
out [by way of its Senate committee] that 
the strike is a ‘local matter’, hence appar- 
ently only this legislature can bring an end 
to the present progressive paralysis of our 
economy.” News reports indicated that the 
legislature had before it 21 bills, of which 19 
proposed direct legislative action aimed at 
ending the longshore impasse.” One of 
them was a bill, sponsored by the ILWU, 
providing for compulsory arbitration.™ 


On July 30 the parties to the dispute met 
at the request of the legislature. The only 
result of the meeting, apparently, was the 
announcement by both parties of their op- 


legislative program satisfactory to him for deal- 
ing with said strike."’ (Complaint for injunc- 
tion in case cited at footnote 17 at p. 12.) 

2% New York Times, July 27, 1949. An 
earlier dispatch to the same newspaper had 
reported that ‘it has been suggested that the 
territorial Public Utility Law be amended to 
include docks and piers,’’ in order to make the 
Hawaii Public Utility Labor Law of 1949 ap- 
plicable to the dock strike. New York Times, 
July 13, 1949. 

1” New York Times, July 27, 1949. 

™ News dispatch cited at footnote 130. 

“2 News dispatch cited at footnote 130. 

18 New York Times, July 28, 1949. 
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position to the bills before the legislature.™ 
he representatives of the seven companies 
irged that the proposed measures would 
nvite permanent government seizure, com- 
pletely cripple and hamstring collective bar- 
iining, foreclose the right of unions to 
trike and put the stevedoring companies 

it of business. For the ILWU, Jack W. 
Hall charged that the legislative proposals 
would “prove unconstitutional and bluntly 
varned that ‘enactment of legislation which 
ias as its ulterior purpose the wiping out 

bona fide trade unions will plunge Hawaii 

a ‘Donnybrook’ that will destroy our 
economy,.’” ™ 

\ week later, on August 6, after a good 
eal of jockeying between the lawmakers 
and the chief executive, the legislature 
passed and the Governor approved Act 2. 
Section 1 makes certain findings: 

“The legislature takes cognizance of the 
fact that a strike in the stevedoring industry 
f the Territory of Hawaii has been in effect 
since May 1, 1949; that the parties to said 
lispute have carried on extensive collective 
bargaining negotiations over a period of 
more than six months and have failed to 
reach any agreement; that voluntary media- 
tion by the Territory and by federal agencies 
has failed; that the governor has called an 
emergency board which after full hearings 
found the facts with respect to the dispute 
and made a recommendation which ‘ 
[was rejected by one of the parties]; that 
the continuous furnishing of stevedoring 
services is essential to the public 
health, safety and welfare ... ; that a 
public emergency now exists due to the 
aforesaid stevedoring strike; that in order 
to provide for the immediate resumption of 
services in the present emergency . . . it 
is necessary that the Governor be authorized 
to take over and operate the stevedoring 
companies involved in the dispute, together 
with such related facilities as he may 


deem necessary to open and keep open to 
commerce the ports of the Territory of 


Hawaii. 
“In making these findings the legislature 
has taken into consideration .. . the 








™ Honolulu dispatch to New York Times, 
July 31, 1949. 

1% Dispatch cited in footnote 134. 

1% ‘Labor disputes, stevedoring industry (tem- 
porary act).’’ Special Session, 1949. The ILWU 
stated that the act was passed, by a vote of 
15 to 0 in the Senate and 24 to six in the House 
of Representatives, ‘‘after two hours of public 
hearing.'’ (Pp. 12-13, Complaint for Injunction 
in ILWU v. Tsukiyama, cited at footnote 17. 
The Governor was reported as taking the posi- 
tion “‘that here, in Hawaii, stevedoring must 
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geographic isolation of these islands and 
their dependence upon imports and exports 
for the necessities of life and the functioning 
of their essential economy, and the fact that 
continuous ocean shipping is a life line 
essential to the existence of the community.” 

The act provided in Section 3 that “if 
upon the taking effect of this Act, the 
Governor finds that the emergency declared 
by the legislature in Section 1 still con- 
tinues, he shall [make] a proclamation of 
such emergency After such procla- 
mation the governor shall take pos- 
session of the entire business, plant and 
facilities of each stevedoring com- 
pany involved in the dispute . . . and 
shall operate the same. It is the intention 
of this Act that such government operations 
shall be a temporary expedient to safeguard 
the public interest pending the settlement 
of the dispute by the parties.” 

It was further provided in Section 3 (d) 
that “the salaries and wage rates of the 
persons employed by the Territory [in the 
operation of the seized stevedoring facilities] 
shall not be higher than those which 
existed in the industry immediately prior 
to the beginning of the strike,” and similarly 
as to hours and other conditions of employ- 
ment and that “neither the governor nor the 
designated agency shall have authority to 
enter into negotiations with any such company 
or with any labor organization for a collec- 
tive bargaining contract with respect to 
wages, hours and [other] conditions 
of employment in the industry.” It was 
further provided that the governmental 
operation of the stevedoring companies was 
to be for the account of the stevedoring 
companies, with the profits of said opera- 
tions, minus a fee of one-fourth of 1 per 
cent, to be paid over to the seized companies.™ 

An important operative provision of Act 
2 was Section 5 authorizing use of the 
injunction to restrain interference with gov- 
ernment operations. Inasmuch as Section 5 
was repealed by Section 5 of Act 3™ 
12 days after the passage of Act 2, the 
language of the later amendatory statute is 
quoted here. It provided that during any 





be classed as a public utility because it is 
essential to health and welfare [and] to 
maintaining Hawaii's sea life-line. [It] ace 
is not a utility under common law, but the 
utility definition must be extended to cover 
stevedoring in this off-shore territory." 
New York Times, August 8, 1949 (cited by 
Perlman in work cited at footnote 11, at p. 20). 


™ Act 2, Sec. 3, subsecs. (d), (e) and (f) 


8 Act 3 (amending Act 2) approved and 
effective August 18, 1949. 
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TAFT-HARTLEY 


While the sugar strike of 1946 tested 
the ability of unionism to survive in 
the Hawaiian Islands, and for that 
matter was the first strike ever won 
in the history of the Islands, the long- 
shore strike guaranteed our survival. 
It was also a fight against the colo- 
nial wage theory of the Big 5. It was 
a major test to determine whether 
workers in Hawaii were entitled to 
mainland standards.—Report of the 
Officers to the Ninth Biennial Con- 
vention of the ILWU. 





period of government operation “the follow- 
ing shall be unlawful 


“(1) For any government employee en- 
gaged in such government operations to 
participate in any strike 


“(2) To establish or maintain a picket 
line of one or more persons with an object 
of picketing any pier, dock, etc . . which 
is a place of government operations under 
this Act, or to 


engage in picketing any 
pier [etc ] 


“(3) To establish or maintain a picket 
line where government operations are ‘about 
to be conducted’ 


“(4) For any private employee to engage 
in a strike or other concerted refusal to 
transport or otherwise handle any cargo 

or to perform services on any vessel 
worked or to be worked by the government, 
where an object of such strike or concerted 


refusal is (a) to interfere with govern- 


ment operation, (b) to force any person to 
cease handling cargo, (c) to cause loss or 
injury to any person for having handled 
cargo 


1%” Act 2 (as amended by Sec. 1 of Act 3) 
Sec. 5 (b) subsecs. (1) to (7). Some of the 
language of subsec. (4) is reminiscent of the 
terminology of Secs. 8 (b) 4 (A), of the Taft- 
Hartley Act (28 USCA 158 (b) 4 (A). Still more 
suggestive of Taft-Hartley was the language 
of the discarded Sec. 5 of Act 2, which read, 
in part: 

“It shall be unlawful for any person to 
engage in a strike or other concerted refusal 
to transport or otherwise handle any cargo 
loaded or unloaded by the government 

or to {refuse] to perform serv- 

ices on any vessel worked by the government, 
where an object of any such strike or concerted 
refusal is to force, or require the employer 
to cease doing business with the govern- 

ment as the operator of such business. " 
™ Apparently about the time when it passed 
Act 3 the legislature enacted that ‘“‘when two 
or more persons associate and act . under 
a common name, including associating and act- 
ing as a labor organizer or employer organi 
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“ 


(5) To establish or maintain picket lines 
with objects (a), (b) and (c), as above 


“(6) For any person, by picketing or 
otherwise, to instigate any violation of this 
section or to concert with another so to do. 

“(7) For any person to aid or encourage 
any violation of this section by giving 
orders, directions or guidance therefor 
or by providing funds . (ee = 

Proceedings for injunctive relief were 
authorized by Act 2 to be brought by the 
attorney general in the name of the territory 
in any circuit court against any association 
or labor organization “under its cormmon 
name * to enjoin the performance of 
any acts or practices forbidden.” The act 
provided further for a “stevedoring revoly 
ing fund” of $250,000; for the termination of 
government operations; that the act was 
passed as an exercise of the police power 
of the territory; that no employee was re- 
quired to work involuntarily; that the Gov- 
ernor was clothed with the same powers 
in future emergencies as were given him for 
the current one; and that the act was to 
expire 180 days from its effective date.” 


It has been noted that the seven companies 
opposed both federal and territorial legis- 
lation to deal with the dock strike, and that 
although Bridges, for the ILWU, supported 
the Knowland-Ives-Morse Bill (S. 2216), he 
did not do so with enthusiasm. As also has 
been noted, when the tenor of what was 
germinating at Iolani Palace became fairly 
clear, both the companies and the union 
vigorously attacked it.” Indeed, at the time 
of the hearing before the Senate Commit- 
tee in mid-July the nature of the legislative 
program that was under consideration in the 


Governor's office (or elsewhere in Hono- 
lulu), certainly was understood by Bridges 


zation . . they may sue or be sued by such 
common name, and the process shall be served 
on any officer, trustee or agent of such asso- 
ciation ‘ "" (Act 4, approved August 20, 
1949, special session) 

“1 The special session also enacted on August 
16 a law prohibiting the picketing of any 
residence or dwelling (Act 8, approved and 
effective August 29, 1949). Toward the end of 
the special session in mid-October and at about 
the time the dock strike came to an end the 
legislature enacted two more pieces of legis- 
lation, one of them (Act 42 approved October 
26, 1949), prohibiting strikes against the gov- 
ernment, the other (Act 62) an elaborate sup- 
plementation of Acts 2 and 3. Finally, two 
years later in its regular session of 1951, it 
was to repeal the 1949 legislation and enact 
an entirely new law (Act 209) to cope with 
longshore labor emergencies. For discussion 
of these later enactments see below. 


12 See footnote 101. 
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i no doubt also by Blaisdell. Said 
fridges to the Senate committee: 


‘The Territorial legislature as Mr. 

slaisdell well knows, is going to meet, and 
are going to pass a special bill 

a strike measure, to break the strike, 

eak the union, with the use of strike- 

breakers, and recruit the whole police force 

the Territory of Hawaii, thinking they 

in break the strike that way.” ™ 


Bridges went on to say: “Now they [the 
seven companies] want to go back [to 
Hawaii] for legislation in the place that 
they control, namely the legislature of the 
Territory of Hawaii. They can turn the handle 
down there and get anything in the 
way of legislation that they want.”"“* He 
continued: “What is afoot here . . is 
in the Territory of Hawaii there is being an 
attempt made to have certain legislation 
come out [to] seize the docks 
Seize the docks means that that is the 
egal basis that if you picket the docks you 
an be thrown into jail, subject to a lot of 
fines . : That is to put a legal basis 
under strikebreaking by force and violence.” 

3ridges went on to tell the Senate com- 
mittee what he believed the union’s reaction 
to seizure legislation would be: 

“Any ship that leaves the Territory of 
Hawaii manned and loaded by strike- 
breakers, we will try our best to see that 
[that] ship is tied up in every port of the 
world, and no matter where it is we will 
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reach it. Maybe some will come to London, 
and we have people to reach them there, 
and other places, too. Between the long 
shoremen of various countries of the world 
we have maintained contact over the years 
It is a very simple issue of trade-union soli 
darity. If a ship from Hawaii comes 
to the west coast the men won't work on it 
If ships are manned and loaded by 
strikebreakers and by the use of force and 
violence in Hawaii, and those ships [leave] 
Hawaii with strikebreakers on 
the position of this union will be to reach 
those ships in any port in the world that 


they can and tie them up with the use « 
716 


the longshoremen 


Vill 


The dock seizure law (Act 2) was passed 
on the morning of August 6. That afternoon 
the Governor “proclaimed a state of emer 
gency and called upon the ILWU and the 
stevedoring industry to resume operations.” 
On August 8 the Governor issued “Rule 
No. 1,” delegating his powers in the emer 
gency to the Board of Harbor Commis 
sioners. According to a union statement 
made later in the month the board be 
came the employer of “approximately 1700 
persons [hired] to perform labor in 
stevedoring operations.” *” Operations not 
having been resumed, the Governor on August 
9 issued executive orders directing the 
seizure of Castle and Cooke Terminals and 
McCabe, Hamilton and Renny,” putting 





3 United States Senate Hearings, 1949, pp. 
113-114. 

14 United States Senate Hearings, 1949, p. 120. 
Three years later Robert McElrath, for the 
ILWU, was to be reported as saying that ‘‘back 
in 1949 Dwight Steele [president of the 
Hawaii Employers’ Council] called the shots for 
the waterfront employers when they maneu- 
vered the territorial legislature into passing 
Acts One and Two [sic], the notorious dock- 
seizure laws designed to win the strike 
by the employers by the use of government 
interference."" (Broadcast over Radio Station 
KHON, Aloha network, June 5, 1952, as moni- 
tored and reported in its Radio Digest by the 
Hawaii Employers’ Council.) It may be that 
what was said by the parties reflected, not so 
much what they wanted, as what they wished 
the public to think they wanted. 

6 United States Senate Hearings, 1949, p. 129. 

“@ United StateS Senate Hearings, 1949, p. 114. 
At this point Senator Taft inquired: ‘‘Regard- 
less of the laws of those countries?"’ and Mr. 
Bridges replied: ‘‘Well, to the best of our 
ability, let us say."’ Six weeks later, after 
Acts 2 and 3 had been passed, Bridges was 
reported to have stated in the course of testi- 
mony at a hearing before the United States 
district court in Honolulu on a petition by 
the ILWU for an injunction restraining the 


territory from giving effect to those statutes 
that “if vessels operate out of this port loaded 
and sailed by scabs we will do our darndest to 
see that they are tied up in every port in the 
world.’ Bridges is reported to have added that 
“if this court finds Act 2 constitutional 
I would say the strike could not be won, but I 
have faith in the Court’s finding otherwise.’ 
(Honolulu dispatch to the New York Times 
September 3, 1949.) The case in which Bridges 
testified was ILWU v. Tsukiyama, cited at foot- 
note 17. 

*7 Honolulu dispatch in the New York Times, 
August 8, 1949. In the same dispatch Harry 
Bridges is quoted as declaring that the Hawaiian 
legislature could not force the handling of 
Hawaiian cargoes on the Pacific Coast, where 
his union is dominant. The proclamation is 
reproduced as Exhibit B to the unions’ Com- 
plaint for Injunction in JLWU v. Tsukiyama, 
cited at footnote 17. 

“8 Rule No. 1 is attached as an exhibit to 
the Complaint for Injunction in ILWU v. Tsuki- 
yama, cited at footnote 17. 

%® Complaint cited at footnote 147, p. 21, 
par. xviii. 

™ The texts of the orders are annexed (as 
Exhibits C and D) to the complaint cited at 
footnote 147. 















2246 






the territory “in the stevedoring business 
at all ports of the Territory.” ™ 


On August 15 the territorial government 
brought suit under the emergency legisla- 
tion for injunctive relief against the ILWU 
in the Circuit Court for the First Judicial 
Circuit.” The petition states that the terri- 
torial government “intends to conduct 
stevedoring operations at Pier 9 ; 
in connection with the vessel S. S. Hawatian 
Merchant ; that the union has caused 
a picket line to be placed at the entrance to 
Pier 9; that the picketing is unlawful and 
in violation of Section 5 of Act 2; that the 
union’s acts ‘have imperiled the health, 
safety and welfare of the general public 
in the Territory’ and will continue to do 
so;” and asks for a temporary restraining 
order, a temporary injunction and a per- 
manent injunction. On the day the petition 
was filed Circuit Judge Towse issued a 
temporary restraining order, ex parte, re- 
straining respondents “from any further 
picketing” and from “inciting others 

to so picket.”™ On the following 
day a motion was granted to amend the 
petition to join as additional defendants 
“Richard Roe 1” to “Richard Roe 100” and, 
upon motion, the injunctive order was ex- 
tended to cover them. On the same day 
Circuit Judge Towse addressed a letter to 
Attorney General Ackerman, plaintiff, read- 
ing in part as follows: 

“Radio and local press releases report 
various doings and acts in respect to non- 
compliance with temporary restraining order 
which, if correct in fact, should forthwith 
be formally brought to the attention of the 
court through your office.” ™ 

Three days later, on August 19, a sug- 
gestion-of-contempt petition was filed by 
the territory for an order to show cause 
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why the defendants should not be punished 
for contempt. The petition represented that 
on August 15, 1949, between the hours of 
2:45 and 3:30 p. m “at Pier 9 in Honoluly 
. . . Harry Bridges, President of the re- 
spondent ILWU and one Arthur 
Rutledge did walk the picket line 
at the entrance to said Pier 9 ” and 
on the following day “divers and sundry 
members of the respondent ILWU and 
Local 136 . did so picket and did main- 
tain a continuous picket line.” A contempt 
order to show cause was issued immediately, 
returnable August 24. The return day was 
postponed, by stipulation, to August 29. 
Meanwhile, the territory had petitioned the 
court that the injunctive order further 
restrain the Marine Firemen, Oilers, Water- 
tenders and Wipers Association and the Na- 
tional Union of Marine Cooks and Stewards. 


On August 20, two days after the passage 
of Act 3, the territory brought into the 
same circuit court a second petition for injunc- 
tion against substantially the same parties.” 
This suit, brought under Acts 2 and 3, appar- 
ently was brought in addition to the action 
which had been begun five days before in order 
to cover all ports in the territory.” The 
petition asserted: 

“Respondents are maintaining picket lines 
at the piers, docks and wharves wherever 
government operations are being conducted; 
existence of such picket lines causes em- 
ployees aboard vessels being worked by the 
government and other employees engaged in 
private employment which requires them to 
cross said picket lines, to fail or refuse to 
perform the services required of them; such 
picketing is being engaged in with an object 
of interfering with the conduct of said gov- 
ernment operations .; aforesaid acts 
of respondents have imperiled the health, 





1 Case cited at footnote 17. Brooks, in work 
cited at footnote 1, at p. 211, says that the Gov- 
ernor seized the two largest companies on 
August 10, the others on August 12. He adds 
(at pp. 225-227) that on August 16 the Governor 
called the disputants to his office and that as a 
result of this conference an agreement to nego- 
tiate was ‘‘developed and signed in the Gov- 
ernor’s office."’ 

12 Territory of Hawaii, by W. D. Ackerman, 
Attorney General v. International Longshore- 
men’s & Warehousemen’s Union, Local 135, 
Longshore and Allied Workers of Hawaii; Jack 
W. Hall, Robert McElrath, Emilio C. Yadao, 
Levi Kealoha, Yubio Abe and John Doe 1 
to John Doe 100, Equity No. 5128. Attached 
to the petition: Exhibit A—Copy of Governor's 
proclamation calling upon all parties ‘“‘to forth- 
with resume work’’; Exhibit B—Rule 1: Dele- 
gation of powers conferred on the Governor by 
Act 2, upon the Board of Harbor Commissioners. 

18 Case cited at footnote 152. The text of the 
order appears in the Complaint for Injunction 


in the case cited at footnote 17. An amended 
petition was filed on August 19 and a supple- 
mental petition on August 22, the latter evi- 
dently designed to take account of Act 3, passed 
on August 18. 

4 Case cited at footnote 152. There is no 
indication that a copy of this letter was sent 
to counsel for defendants. 

18 Territory of Hawaii v. International Long- 
shoremen’s and Warehousemen’s Union; Long- 
shoremen’s and Allied Workers of Hawaii, Local 
136 of the ILWU;; Local 137 of District 1 of the 
ILWU; Jack W. Hall; Jack Kawano; Levi 
Kealoha and John Doe 1 to John Doe 1000 
(CA-1, Equity No. 5137). 

1% So this writer was advised by Mr. Thomas 
W. Flynn, Deputy Attorney General (inter- 
view at Iolani. Palace, October 24, 1950). A 
further consideration may have been the cir- 
cumstance that the second petition would rest 
upon the (presumably) more adequate legisla- 
tive foundation of Act 2 as amended by Act 3. 
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and welfare of the general public 
, the Territory of Hawaii; and that such 
age and injury to the general public is 


immediate and irreparable and there 


great 
9 157 


exists no adequate remedy at law. 


No injunctive relief ever was granted in 
this second proceeding. Moreover, the con- 


pt proceeings which had been begun in the 
first proceeding were brought to a sudden 
stop. Litigation in the two suits was halted 


by an ILWU petition in the United States 
District Court for the District of Hawaii, 

an injunction foreclosing the territory 
from “proceeding further” with its petition 
for an adjudication of contempt in its first 
suit and from taking any further action in 
its second petition for injunction. ™ 


IX 


On the day after the filing of the terri- 
ory’s first petition on August 15, Long- 
shore and Allied Workers, Local 136 of the 
ILWU, filed its petition in the United 
States District Court for three million dol- 
lars in damages and for injunctive relief 
against the territorial government.” It 
does not appear that the proceedings in the 
territory's suits were halted initially by any 

straining order, inasmuch as the federal 
listrict court did not issue any restraining 
rder in Tsuktyama until nearly two weeks 
after the ILWU filed its “complaint for 
injunction.” On August 29 it issued a “par- 
tial restraining order,” not ex parte, but after 
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several days of hearings.” The territory's 
suits under Acts 2 and 3 evidently were 
halted quite as promptly and effectively as 
if an ex parte order had issued on August 
16. This was accomplished, apparently, 
“because of [territorial] Judge Towse’s 
cooperation with this [federal] court, and 
this court’s later restraining order. —— 

At the outset there was difficulty about 
the composition of the federal court which 
was to decide the case. There are two 
federal judges on the district court in 
Honolulu: Chief Judge Delbert E. Metzger 
and Judge J. Frank McLaughlin. They 
“strove, earnestly but unsuccessfully to get 
a third judge from abroad [sic] to sit with 
us . . . for we both have full realization 
that... judges are at times un- 
knowingly susceptible to surrounding influ- 
ence froin environment and public sentiments 
and impassioned expressions of newspapers 
and friends making it difficult, if not im- 
possible for many persons to weigh with 
clear impartiality truths and justly apply to 
them established . . . law.” They there- 
fore cabled Chief Judge Denman of the 
United States Court of Appeals for the 
Ninth Circuit, in San Francisco: “[We] 
deem an en banc session desirable in public 
interest. Territory highly inflamed on both 
sides over current situation and detached 
viewpoint of foreign judge would be help- 
ful. ... Matter of grave public importance 
and public interest if not necessity that 
three judges sit en banc in this case.” The 





™ The language of the text is not a verbatim 
reproduction of the language of the petition. 
It is partly paraphrased. 

1% See case cited in footnote 159. The docket 
in the Territory's first suit (Equity No. 5128) 
carries an entry under date of November 25, 
1949 (after the strike had ended) running sub- 
stantially as follows: Special Return to Order 
to Show Cause (apparently the contempt order 
issued August 19). ‘“‘The court lacks juris- 
diction to adjudge respondents guilty of con- 
tempt."’ Bouslog and Symonds, counsel for the 
union, report: ‘In Equity No. 5128 a citation 
for contempt was issued but the matter has lain 
dormant and nothing has been done about the 
matter since."’ (Letter to this writer, dated 
Janu_ry 4, 1952.) About both this case and No. 
5157 the chief clerk of the First Circuit Court 
wrote on April 19, 1952, that ‘‘there the matter 
seems to rest.”’ 

™ILWU v. Tsukiyama, 17 LABOR CASES 
1 65,318 (oral decision on motion for restraining 
order); 17 LABOR CASES { 65,367 (opinions upon 
motion for a preliminary injunction). The case 
caption is unusually long. It cites as defend- 
ants: Tsukiyama, individually and as president 
of the territorial senate; 15 other senators; 
H. I. Fong. individually and as speaker of the 
house; 23 other representatives; Governor Stain- 
back, individually and as governor: the at- 
torney general; seven stevedoring companies; 
and a judge, among others. 


1” Docket in case cited at footnote 159. Judge 
Metzger’s opinion in 17 LABOR CASES { 65,367 
speaks of ‘‘six days hearing on the prayer for a 
temporary restraining order (which generally 
issues upon an ex parte showing).'" The other 
opinion (Judge McLaughlin’s) states that ‘‘de- 
spite representations [in the complaint] of great 
urgency, presentation of the request for a 
restraining order was withheld until August 
22." The plaintiffs’ complaint for injunction, 
dated August 16, contained on p. 35 a request 
for a temporary restraining order. 

1 Judge McLaughlin in case cited at foot- 
note 159. 

1 Judge Metzger in case cited at footnote 159 
Chief Judge Metzger writes that the case origi- 
nally was pending before Judge McLaughlin's 
division of the court and that at the request 
of McLaughlin and of counsel for the parties 
Metzger sat with him. “I did not exercise my 
prerogative to preside over the hearing,’ says 
Judge Metzger, ‘‘but consented to sit in the trial 
and... to express my opinion on the merits 
of the case. Judge McLaughlin had charge of 
the case and, of course, his opinion prevailed."’ 
(Letter to this writer, dated March 21, 1952). 
Judge McLaughlin concludes his opinion: ‘‘Such 
are my views, but as a divided Court reaches 
different final conclusions of law, the motion 
{for injunction] fails... ."’ 
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This agreement is further subject to 
one re-opening by either party solely 
on the question of an adjustment 
upward or downward in the basic 


hourly wage rate on March Ist, 
1949; notice of such re-opening 
to be given not earlier than sixty 


(60) and not later than thirty 
(30) days prior to the re-open- 
ing date. . In the event of such 


re-opening and failure to agree the 
parties shall be free to strike or lock- 
out, but solely on the question of the 
amount of the basic hourly wage 
rate—Contract Agreement (1948- 
1950) Between Mahukona Terminals, 
Ltd., and Local No. 136 of the ILWU. 





application was denied by Denman on the 
ground that he had no power to create such 
a court in the territory.“ The case there- 
fore was heard by the two district judges 
sitting en banc 
The ILWU complaint in Tsuktyama as- 
serted that the action presented “a case and 
controversy arising under the Constitution 
and laws of the United States , the 
Civil Rights Act and the Labor-Management 
Relations Act, 1947;” that the plaintiff or- 
ganization “cannot function and exercise its 
collective bargaining and contract rights so 
long as the Act of the Territorial Legisla- 
ture complained of herein remains in effect 
that “as to each individual member 
. on whose behalf this action is brought, 
their contract right to work, destroyed 
by the Act of the Legislature 
: is worth in excess of $3000.00”; that 
“defendants . have oppressed and in- 
timidated and threatened [and] con- 
tinue to oppress and intimidate the plaintiffs 
”. that defendants “knowing that said 
Act and every part thereof was void 
and unconstitutional enacted and 
approved [it] for the sole reason of 








143 Docket in Civil No. 930 (DC). “But since 
plaintiffs insisted upon the application to its 
{sic] complaint of the . . . en banc device, and 
thus assumed the risk of a divided court... 
an en banc session was held.’ Judge Mc- 
Laughlin in case cited at footnote 159. 

1%¢ Docket in Civil No. 930. Jack Kawano, an 
officer of ILWU, filed an affidavit of bias and 
prejudice against District Judge McLaughlin, 
who was alleged to have a personal bias in 
favor of Governor Stainback. Judge McLaughlin 
declined to disqualify himself. 


(On Kawano and the Communist Party see 
‘“‘We Almost Lost Hawaii to 


Richard English, 
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breaking said strike and destroying 
the contract rights of the plaintiffs”; + 
Act 2 was in violation of the Labor Bg 
ment Relations Act the Norris-La Guardia 
Act, Sections 6 and 20 of the Clayton Ac 
the Byrnes Anti-Strike-Breaking Act, the 
Longshore and Harbor Workers Act, and 
Sections 5, 19, 45 and 55 of the Hawai 
Organic Act; that the Board of Harbor 
Commissioners had employed approximately 
1,700 persons to perform stevedoring oper- 
ations; “that the strike does not imperil the 
public health, safety and welfare and that 
a public emergency does not now exist 

; that the defendant companies, the 
Big Five factors, the sugar and pineapple 
companies [the] Matson Navigation 
Company and others dominate and control 
the labor relations policies of the seven 
defendant companies through the Hawaii 
Employers’ Council .; and that Act 2 
and the conduct of the defendants have 
placed the government of the Territory on 
the side of the defendants in this labor dis- 
pute contrary to the interests of the people 
and to the ends of justice.” The plaintiffs 
asked that a temporary restraining order, 
a temporary injunction and a permanent 
injunction successively issue and for judg- 
ment in the sum of $3 million.™ 


On August 22, after enactment of Act 3, 
plaintiffs filed an amendment to their com- 
plaint to cover that statute and to deal with 
the contempt order to show cause which, 
as noted, had been issued by Circuit Judge 
Towse because of picketing on August 
15 and 16 by Harry Bridges and Arthur 
Rutledge. The supplementary complaint as- 
serted that “said picketing was peaceful 
and was engaged in for the sole pur- 
pose of petitioning Congress for a redress 
of grievances” and that Bridges’ placard 
carried only the words “Congress should 
investigate Big Five monopoly.” It asked 
for orders restraining the defendants from 
proceeding further with the territorial in- 
junction suits before Circuit Judge Towse.™ 
The contempt order to show cause in one of 
these suits, it also has been noted, was applied 


the Reds,"’ 
1952.) 


16 On this same day in Washington, Senator 
Wayne Morse addressed the Senate on the 
Hawaiian strike situation, urging the employers 
to consent to arbitration. He stressed the fact 
that he was not proposing compulsory arbitra- 
tion, but simply ‘“‘urging the parties through 
good-faith collective bargaining to write their 
own voluntary arbitration agreement for the 
settlement of this dispute’’ (95 Congressional 
Record 11925, August 22, 1949). 
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for after Judge Towse had notified the at- 
torney general of reports of “doings and acts 
. which . . . should be brought to the atten- 
tion of the court.” As was later to be noted 
by one of the federal judges, to cover 
“Tudge Towse’s action in this regard, [the 
unions] have amended [their] . . 
complaint to make him a defendant upon 
the charge of conspiring with the other de- 
fendants to violate plaintiffs’ civil rights.” ™ 


The two judges who here constituted the 
court for the purposes of the ILWU suit, 
whatever the impasse they were to reach 
later, were in accord that the unions had 
standing to maintain their suit in the district 
court and that the latter had jurisdiction to 
entertain it." The court said that its “in- 
herent authority” is described in JLWU v. 
Ackerman. 


On August 29 after preliminary hearings 
the court, “upon a balancing of the equities,” 
refused to issue a temporary restraining 
order which would have restrained the ter- 
ritorial government from operating the 
docks seized under Act 2 but did allow an 
order temporarily restraining. that government : 


“(1) from proceeding further with the 
injunction suits brought by it in the terri- 
torial court against the unions, or instituting 
any new suits based on the same factual 
situation and from proceeding further with 
a contempt proceeding in a pending suit, 


“(2) from paying to the stevedoring com- 
panies any profits resulting from govern- 
ment operation of the seized docks, and 


“(3) from applying Act 2 in a manner 
which would abridge the unions’ federal 
rights and in particular its right to picket 
the seized docks.” 


In the course of the preliminary hearings 
upon the motion for a temporary restraining 
order, it appears that the plaintiff unions 
stressed their view that their pickets should 
be regarded as “monuments to free men,” 
rather than as constituting a picket line in 
connection with a labor dispute. The court, 


16 Judge McLaughlin in case cited at footnote 
159. 

1 Judge McLaughlin in case cited at footnote 
160. The court's conviction that it should take 
jurisdiction was strengthened by the circum- 
stance that, because of the death of one of the 
members of the territorial supreme court, there 
was ‘‘a serious doubt as to whether or not the 
Territory has a Supreme Court.’ See also 
17 LABOR CASES { 65,318, where the united court 
added the comment that ‘‘delayed justice [is] 
.. . Justice denied.” 

18 82 F. Supp. 65, 94, note 59. 

1° ‘Provided the defendants . .. named in 
said Territorial cases, save as modified herein 
by this ruling, respect and obey the 
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Pan American World Airways 


Hawaii is fast becoming as modern 
as any other great region of this 
country, but many of its people have 
not lost the native handicraft skills of 
the old monarchial days. The wooden 
salad bowls and plates shown here 
were painstakingly formed from 
hand-polished Hawaiian woods. Such 
items have special appeal for the 
tourist trade. 


in view of these representations, included in 
its restraining order the following: 


“Any picket or pickets at or adjacent 
to any place of Territorial operations under 
Acts 2 and 3 shall be regarded and con- 
strued by all only as that which plaintiffs 
say they are, namely, monuments to free 
men in protest of said Acts, and not as 
constituting a picket line in connection with 
a labor dispute.” ™ 


The motion for a temporary restraining 
order having been disposed of, hearings 
now supervened, on August 31, on the mo- 
tion for a “preliminary injunction.” They 
were to continue during nearly the whole 





{orders] of said territorial court pending the 
determination by this court of the equitable 
issues presented by this complaint.’’ (Docket 
in Civil No. 930.) 

‘Oral decision'’ by Judges Metzger and 
McLaughlin ‘‘on motion for a_ restraining 
order,’’ 17 LABOR CASES { 65,318. The tempo- 
rary restraining order issued on August 30, 
1949, Plaintiff unions were required to post a 
bond of $500. (Docket in Civil No. 930.) The 
text of the Metzger-McLaughlin opinion ap- 
peared in the Honolulu Star-Bulletin, August 
30, 1949. 


11 Docket in Civil No. 930, 17 LABOR CASES 
{ 65,318. 
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month of September—and thus nearly to 
the end of the strike. One of the opinions 
issued upon the disposition of the motion 
at the end of September includes a sum- 
mary of the strike situation in August and 
September: 


“The Governor of Hawaii on August 
9 seized the stevedoring facilities of the 
seven (7) stevedoring corporations with 
whom the plaintiffs had been, and then were 
[and still are] engaged in a ‘labor dispute’ 
over the subject of wages. From then to 
the present under said Acts the Territory 
has been in the stevedoring business at all 
ports of the Territory. From its entry into 
this business to the date of our restraining 
order, plaintiffs have picketed the Territorial 
operations and called upon and received 
aid from other unions as well as assistance 
and respect for its picket lines. As a result 
the Matson vessels remain immobile. This 
picket line had even been extended to the 
San Francisco waterfront to prevent the 
loading of Matson ships for Hawaii. Based 
thereon National Labor Relations Board 
charges of a secondary boycott, preferred 
by Matson, are pending in the Federal court 
in San Francisco. . . . 

“Since our restricting order the situation 
as to the immobility of Matson vessels is as 
it was prior to our order, even though the 
pickets are called ‘monuments to free men’ 
[see restraining order], and as a witness, 
Yasuda, said, they look ‘alike’. The inaction 
of this fleet is said by Mr. Bridges to be 
the main objective of the strike against the 
seven stevedoring companies as all, in his 
opinion, are controlled by the so-called Big 
Five of Hawaii. Gulf and East Coast ves- 
sels of the Waterman and Isthmian Steamship 
Lines are, despite the pickets or ‘monu- 
ments’, in and out of the Territory ports 
serviced by the Territorial stevedores, and 
a' ‘Splinter Fleet’ consisting of ten or more 
barges and small craft operate between the 
West Coast and Hawaii serviced here for 
the most part by I. L. W. U. stevedores 
under an ‘escrow’ agreement. Army and 
Navy vessels are serviced by the plaintiffs 
pursuant to a contract with one of the steve- 
doring companies.” ™ 


12 Ruling upon motion for a preliminary in- 
junction. Judge McLaughlin in case cited at 
footnote 159. 

™3 Case cited at footnote 159. 

14 Case cited at footnote 159. 

5 Judge McLaughlin in case cited at foot- 
note 159. 

16 Amicus Curiae Brief of the National Law- 
yers Guild (typewritten) filed in case cited 
in footnote 159. The brief speaks of Hawaii 
as the ‘‘scene of the most repressive labor 


TAFT-HARTLEY ACT REVISIONS 


On October 7, 1949, the day before Mr. 
Harry Bridges was to announce the nego- 
tiated settlement of the strike, the district 
court directed the entry of the following 
order upon the motion for a preliminary 
injunction: “The motion fails by reason of 
the court being divided on the issue.” ™ 


On October 8 there was a notice of appeal 
by the ILWU and a petition for injunction 
pending appeal, which was denied, On 
October 29, several days after full steve- 
doring operations had been resumed, there 
was a hearing before the United States 
Court of Appeals for the Ninth Circuit 
and on motion of the union the appeal was 
dismissed.’"*However, there was agreement 
that “for lack of a Territorial Supreme Court 
...” the district court “should retain juris- 
diction and hear the merits.” ™ 


Inasmuch as the ILWU, as already noted, 
had taken an appeal from the rejection by 
the divided district court of its petition for 
a temporary injunction, the suspended ex 
parte restraining order in Territory v. ILWU 
(Equity No. 5128), the suspended contempt 
proceeding in the same case and the sus- 
pended proceedings in the government’s 
petition for geographically broader restraint 
in Territory v. ILWU (Equity No. 5137), 
in which no restraint whatever had been 
granted, all remained suspended—and since 
the union’s appeal was not (adversely) acted 
upon until after the strike had ended—the 
provisions of Act 3—concerning the termi- 
nation of its restrictions—did not come into 
play. The restrictions would be lifted, said 
the statute, when any stevedoring company 
“and its employees” advised the Governor 
of the settlement of their dispute. As pointed 
out in a brief filed by the National Lawyers 
Guild in behalf of the union, “nowhere is 
provision made for participation [in the 
wind-up] by a union.”** The brief asks: 
“When does this denial of fundamental 
rights end, under the Territorial law? Only 
[it answers] when the strike is broken. 

-’ and the Governor is advised of the 
settlement of the dispute. An employer- 
minded commentator might put it differently : 
“When does this denial of the fundamental 
rights of the public (to food, etc.) end? 


legislation in our national history.’’ Acts 2 and 
3, it says, are ‘‘more restrictive than the Taft- 
Hartley law ... [they have] set in motion the 
speedy intervention of the judiciary to restrain 
the exercise of rights as fundamental as picket- 
ing, striking and peaceful publicity of the facts 
of a labor dispute.’’ It continues: ‘‘The 
Hawaiian legislation has attempted to read out 
of existence the authority of the ILWU under 
the National Labor Relations Act as the collec- 
tive bargaining agent of the longshoremen.”’ 
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Hawaii, with a population of a half 
million persons, contributes more 
revenue to the Federal Government 
than any one of 10 of the present 
States of the Union. It was a free 
and independent republic before it 
became an integrated part of the 
United States by mutual agreement 
in 1900. Almost half a century pre- 
viously, however, in 1854, President 
Franklin Pierce had authorized nego- 
tiations to annex Hawaii... .— 
Senate Report No. 1928, Eighty-first 
Congress, Second Session. 





Only when the resistance of the employers 
to the strike is broken and the union wins 
something more than was recommended by 
the Governor’s Emergency Board.” 

The division of the court was profound. 
It sharply posed the dilemma which modern 
communities confront when they face strikes 
which jeopardize the public health or safety. 

t was the “firm opinion” of Judge Metzger 
that the ILWU “made an absolutely clear case 
which entitles them to the relief for which 
they pray; [and] that if the mandates of 
the Constitution and federal laws are obeyed, 
they must be given this relief.”*" There 
was no doubt, he pointed out, that the 
union had suffered, and was continuing to 
suffer, injury and damage for which it had 
“no adequate remedy at law.” The chief 
judge continued: 

“Tt would be entirely erroneous to find 
that whatever injury is being sustained by 
the plaintiffs is overbalanced and out- 
weighed by damages resulting from a slump 
in Territorial taxes, shortages in materials 
and goods, and that certain business and 
individual members of the public have suf- 
fered or the public as a whole will suffer 
in the interim, if federal laws as I construe 
them are enforced and the temporary in- 
junction granted; the implication would fol- 
low that such public and private damage 
would necessarily flow from the discontinu- 
ance of stevedoring activities under Acts 2 
and 3 of the Legislature, whereas the un- 
contradicted evidence shows that adequate 
stevedoring operations could be resumed at 


17 Case cited at footnote 159. 

1% Case cited at footnote 159. The implication 
that the public policy of the United States and 
of the territory requires (or even recommends) 
that parties to a labor dispute ‘‘consent to... 
arbitrate the matter of a wage difference’’ 
would seem to be open to question. 


once if the defendants Stevedoring Com- 
panies should sufficiently recede from a 
stand they have taken, which caused and 
continues the strike, and consent to settle 
or arbitrate the matter of a wage difference 
in accordince with the public policy of the 
United States, as expressed in the Norris- 
LaGuardia Act, 29 U. S. Code, 108; the Taft- 
Hartley Act, 29 U. S. Code, 171, and Railway 
Labor Act, 43 U. S. Code, 157, 158, as well 
as the public policy of Hawaii Territory 
in dealing with labor disputes, Sections 
4115 and 4157, R. L. H. 1945.” ™ 


Thus, while Judge Metzger did not deny 
that there had been community loss and 
damage (whether or not of such proportions 
as to jeopardize the public health and 
safety) *” he did say that whatever injury the 
Hawaiian community sustained need not have 
been undergone if the seven companies had 
been willing to “sufficiently recede” from 
the position they had taken. His colleague 
on the court might have urged—but did 
not—that whatever community injury was 
suffered need not have been suffered if the 
union had been willing to “sufficiently re- 
cede” from the position it had taken. 


The chief judge’s colleague, McLaughlin, 
made a different assessment of the problem: 

“In balancing the equities we have on the 
one hand a goodly measure of opinion, con- 
jecture and argument as to the effect of 
Acts 2 and 3 upon plaintiffs’ rights if they 
be interpretable only as plaintiffs analyze 
them, plus the fact that negotiations be- 
tween the plaintiffs and the seven stevedor- 
ing companies are admittedly going on from 
time to time, the plaintiffs’ officials state to 
the union membership and to others that the 
strike is won despite Acts 2 and 3, there 
is no substantial showing of any significant 
loss of membership, and the contention that 
the life of the union is at stake is not sup- 
ported by very convincing facts. On the 
other hand, the evidence presented by the 
Territory from the tax standpoint alone 
shows the serious, indeed the precarious, 
position of the Territory’s island economy. 
Whether due solely to strike conditions or 
not, we are confronted with facts—not a 
theory—which establish that a temporary 
injunction under existing conditions would 
further dangerously impair the Territory’s 


The Governor's Emergency Board said: 
“This strike has cost the community a great 
deal, socially as well as economically. As the 
period of this dispute which has paralyzed the 
flow of commerce to and from Hawaii continues, 
there will be a growing accumulation of com- 
munity hardships and economic loss.’’ United 
States Senate Hearings, 1949, at p. 27 
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Economic and cultural progress has 
been marked in Hawaii. . . . More- 
over, attendance at the schools of 
Hawaii exceeds by far the average 
ratio in the United States.—Senate 
Report No. 1928, Eighty-first Con- 
gress, Second Session. 


economy and thus the public welfare, health 
and safety. No Splinter Fleet can support 
this Territory’s delicate economy, which is 
premised upon adequate, regular shipping 
facilities. 

“As between the Territory and the plain- 
tiffs, I find the balance of the equities to be 
heavily in the public’s favor. 

“Accordingly, in the public interest I 
would deny the motion for a temporary 
in‘unction—and without reservations as con- 
tained in our restraining order, The evi- 
dence as to events since the date of that 
order do not longer warrant retention of 
such legal language, susceptible of mis- 
understanding by third parties to whom 
monuments and pickets look ‘alike’, Nor 
do I see any longer any need to hold up 
the Territorial courts in view of plaintiffs’ 
asserted right to ignore Acts 2 and 3 and 
to picket the Territory’s operation so as to 
keep immobile vessels which might other- 
wise serve to relieve the emergency.” ™ 


Judge McLaughlin might have added— 
but he did not—that the unions, as well as 
the community, were “confronted with facts 
—not a theory ” The crucial fact 
was that—under the circumstances precipi- 
tated by, first, the failure of the parties to 
agree on wages; sécond, the refusal of the 
seven companies to arbitrate; third, the 
union’s strike, and, fourth, the emergence 
of Acts 2 and 3—they could be—and were 
—enjoined from carrying on certain “con- 
certed activities” for their “mutual aid and 
protection”—activities which the Norris-La 
Guardia Act, the Taft-Hartley Act and the 
Hawaiian Employment Relations Act con- 
ferred upon them the right to engage in— 
so long, at any rate, as their members were 
in the service of private employers. Even 
if the unions were to admit that the rights 
in question properly were extinguished 
when, by seizure, their members, or those of 
them whom the government might hire, ceased 


3 Case cited at footnote 159. 


%1 Whether such members of the union be- 
came, in any authentic sense, employees of the 
government, under legislation which foreclosed 
collective bargaining between government and 
workers and which turned operating profits 
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to be private employees,™ they still could 
have urged with truth that the waiver of 
the rights in question, under governmental 
operation, as a fact, had caused them great 
damage and perhaps threatened their very 
existence. : 

The dilemma re-emerges: Whether to pro- 
tect the public interest at the expense of 
legitimate union interests with one member 
of the court, or with the other to p o ect 
the unions’ rights and interests even where 
such protection may cause irreparable public 
injury. Of course, the dilemma is easily 
resolved if there is a concession on the criti- 
cal issue—if the unions agree to the wages 
offered, if the companies agree to the rates 
demanded, or if the companies agree to 
arbitrate. In the absence of concession, the 
dilemma persists. Which horn one seizes 
depends on whether one gives the greater 
weight to the rights and interests relied upon 
by the union or to the wider rights and in- 
terests of the community. 


The role of the federal Anti-Injunction 
(Norris-La Guardia) Act in the dock-strike 
situation was a strange one. In the light of 
Alesna™ there would appear to be no ques- 
tion of the freedom of the territorial circuit 
courts to issue injunctions in appropriate 
situations upon petition of either private 
parties or the territory itself. The suit 
in the circuit court brought by the Hono- 
lulu Construction and Draying Company 
against the teamsters’ union, for example, 
could, and did, culminate in a restraining 
order. So, also, assuming the constitution- 
ality of Acts 2 and 3, the suits brought by 
the territory against the ILWU in August. 
This would seem to be so whether the union 
is, or is not, considered to have been in dis- 
pute with the territory. Of course, the 
ILWU repeatedly had taken the position 
that the territorial circuit courts were “courts 
of the United States” within the contempla- 
tion of Norris-La Guardia. If that position 
were sound it fairly could conclude that the 
Hawaiian circuit courts were precluded from 
issuing injunctions (in controversies be- 
tween parties to labor disputes) except in 
conformity with the provisions of Norris- 
La Guardia. On this footing, the restrain- 
ing order in the Honoluiu Construction case 
might well have failed to issue. Whether 
the restraints in the suit by the territory 
against ILWU in Equity No. 5128™ could 


back to the stevedoring companies is a debatable 
question. (Act 2, Secs. 3 (d) and (f).) 

182 Alesna v. Rice, 16 LABOR CASES { 64,926, 
172 F. (2d) 176 (CA-9, 1949). 

488 Case cited at footnote 152. 
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have issued would have turned on the an- 
swer to the question whether there was a 
labor dispute between the ILWU and the 
territory. Assuming such a dispute to have 
existed, restraints could not have been im- 
posed except in conformity with Norris-La 
Guardia. 

When ILWU came to the United States 
district court as a plaintiff seeking injunc- 
tive relief it knew that it stood before a 
tribunal to which, there was no question, 
Norris-La Guardia does apply. Therefore, 
if Acts 2 and 3 were constitutional and if 
it was engaged in a dispute with the terri- 

ry, it could not have hoped to get an 

junction in the federal court except in ac- 
sordance with the provisions of Norris-La 
Guardia. The union, therefore, took the 
position in Tsukiyama that Acts 2 and 3 
were unconstitutional™ and, apparently, 
that it was mot engaged in a labor dispute 
with the territory. It got its restraining 
order. 


Chief Judge Metzger appears generally to 
have supported the position of the ILWU. 
He found Act 2 “invalid on its face,” uncon- 
stitutional under the Fifth Amendment and 
under other constitutional provisions: 


“Tt [Act 2] is invalid because the 
vhole legislative scheme of Acts 2 and 3 
s designed to destroy and break a lawful 
strike and thus effectively destroy the lawful 
rights of the Unions and their members, 
bringing the Acts in conflict with the Norris- 

1 Guardia Act and the Byrnes Anti-Strike- 
reaking Act inasmuch as its mean- 
ng and purpose is [sic.] clearly shown in 
title, findings, declarations, definitions and 
text to be intended for strikebreaking by 
the use of injunctions and otherwise. 

The coercive effect of Act 2 is tantamount 
to a threat to carry out strikebreaking, 
which is a felony ... .”™ 


It is not clear to this writer whether 
Judge Metzger considered that there was a 
labor dispute between ILWU and the ter- 
ritory. His colleague evidently understood 
him “to believe that Acts [2 and 3] 
put the Territory into the labor dispute 
between the plaintiffs and the seven steve- 
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United Air Lines 


This gold-and-bronze regal warrior 
is Kamehameha |. The statue is in 
downtown Honolulu. Not far from 
its site is the scene of his greatest 
triumph—the Pali—a precipitous cliff 
over which his forces pushed his 
enemies in the climactic battle of the 
successful war the monarch waged 
to unify the Hawaiian Islands for 
the first time. 


doring companies.” If it was true that the 
territory had become a party to the labor 
dispute, then it followed, said Judge Mc- 
Laughlin, that “the short and most effective 
answer to this motion [for injunction] is 
that no injunction can be issued by this 
Court due to the provisions of the Norris- 
La Guardia Act.” The two-judge court 
being divided, no temporary injunction was 
issued. But a temporary restraining order 








4 See the unions’ Complaint for Injunction 
and see McLaughlin's opinion in Tsukiyama: 
: . the plaintiffs admit that they have no 


labor dispute with the Territory... ."’ 
cited at footnote 159.) 

%5In the case cited at footnote 159. Judge 
Metzger alluded in this connection to the ter- 
ritorial public utility labor act: ‘‘The right to 
equal protection of laws is embodied in the due 
process clause of the Fifth and Fourteenth 
Amendments. Plaintiffs are not accorded the 
same protection of rights [sic] as are accorded 


(Case 


by Territorial law to other employees engaged 
in labor disputes affecting public interest and 
welfare. See Public Utilities, Labor Disputes, 
Chapter 73, Revised Laws of Hawaii, 1945."’ 
As noted elsewhere, the public utilities labor 
law referred to had been extensively amended 
shortly before the dock strike began. The new 
legislation was captioned ‘‘Hawalian Public 
Utility Labor Act of 1949"" (Act 146, S. L. 1949). 
The amendments might have, but did not, extend 
the coverage of the law to include stevedoring. 
1 Case cited at footnote 159. 
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had been issued on August 29 and it ap- 
parently was not issued in conformity with 
the procedural requirements of Norris-La 
Guardia. The issuance of such an order, 
while consistent with the union’s position 
that it had no dispute with the territory— 
however unrealistic that position may have 
been—is scarcely consistent with a view on 
the part of either of the sitting judges that 
the territory was in the dispute. 


X 


During August and September, while the 
Hawaiian legislature was producing Acts 
2 and 3 and the territorial and federal 
courts, under them, were hearing the par- 
ties and seeking to determine things judi- 
cially, negotiations between the ILWU and 
the seven companies still were “going on 
from time to time.” Nor was negotiation 
the only process that was going forward. 
In September, while Judges Metzger and 
McLaughlin were hearing the pros and 
cons in Tsukiyama on the question whether 
the limited temporary restraining order 
should be replaced with a preliminary in- 
junction, a final effort at mediation was made. 

The initia] impulse evidently came from 
the meeting in Washington on July 18 
which had been arranged for by the Senate 
committee.” On or about September 3 
the seven companies designated as many 
representatives to meet in New York City 
with Cyrus S, Ching, director of the Federal 
Mediation and Conciliation Service, and a 
representative, or representatives, of the 
ILWU.™ The mediation conferences began 
on September 7," with Harry Bridges 
present for the ILWU. Among the com- 
pany representatives was Dwight C. Steele, 
president of the Hawaii Employers’ Council. 
Present also were William N. Margolis, then 
assistant director of the service, and Philip 
Brooks, then director of research for the 
council.” 

After the first mediation session, it was 
reported that Bridges had presented two 
new issues: (1) that the union wanted the 
right not to have its members be obliged to 
cross bona fide picket lines and (2) that 


%* United States Senate Hearings, 1949. 

%8 New York Times, September 3, 1949. 

4° New York Times, September 7, 1949. 

1%” Brooks, work cited at footnote 1, at p. 332 
and following. Mr. Brooks sat in at the sessions 
between the two mediators and the industry 
contingent. He evidently made careful notes 
of the proceedings at the mediator-employer 
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there must be a clear-cut understanding that 
men hired by the Government of Hawaii 
under its seizure powers should not be em- 
ployed by the stevedoring companies in the 
future.” 

On the fourth day of the mediation ses- 
sions, Bridges was reported as saying that 
“the union would be willing to modify its 
position to discuss wages [now] . . . and 
submit all other issues to arbitration if that 
would help toward a settlement.” He also 
was reported as reiterating his demand for 
“employer guarantees that no member of his 
union be required to cross a picket line.” 
It was stated also that he “wanted em- 
ployers further to guarantee that they would 
not employ any of the one thousand dock 
workers now servicing Hawaiian piers un- 
der emergency conditions.” The spokesmen 
for the seven companies were reported as 
opposing “arbitration of any cost item, such 
as wages. While they accepted . . . the 
general principle of arbitration, they held 
that only grievances and other questions 
arising under the present contract should 
go to arbitration.” ™ 


After four or five days of conference the 
mediation meetings were adjourned on.Sep- 
tember 12 without agreement. But before 
adjournment, according to Brooks’ account, 
the following colloquy took place: 

“Ching: ‘Do you fellows think you have 
got Harry Bridges licked?’ 

“Steele: ‘Frankly, we think he is losing 
the strike.’ 

“Ching: 
licked.’ "” ™ 


Certainly the statement reported to have 
been made by Mr. Bridges on September 
10, did not indicate that he thought he 
was “licked.” News dispatches quoted him 
as saying: “The attitude of the employers 
on the wages and other questions offers 
absolutely no possibility of a settlement 
aie They think we’re weakening and 
can be pushed around, but we don’t push. 
They are a bunch of feudal reactionaries.” ™ 


Xl 


The New York mediation effort had failed, 
as the chairman of the stevedoring com- 


‘But Harry doesn’t think he is 


meetings. For his summary of them see work 
cited at footnote 1, at pp. 232-243. 


™ New York Times, September 8, 1949. 
#2 New York Times, September 11, 1949. 
#8 Brooks, work cited at footnote 1, pp. 233- 


1% New York Times, September 11, 1949. 











TAFT-HARTLEY ACT REVISIONS 





panies’ negotiating committee—and perhaps 
others—evidently expected it would.” 

Efforts on the part of shipping interests 

keep marine commerce moving between 
Hawaii and the Pacific Coast led to exten- 
sion of the strike front to California and to 
Oregon. Newspaper dispatches on the last 
day of July reported that the “Honolulu 
headquarters of the ILWU prepared to fly 
pickets to San Francisco in face of 
an announcement by the Matson Navigation 
Company that it would begin loading a 
freighter [the S. S. Hawatian Refiner] for 
Hawaii on the west coast next week.” The 
dispatches further noted that “The ILWU 
admitted the move was a maneuver to 
scape any secondary boycott provisions of 
the Taft-Hartley Act that might be in- 
voked.”™ On July 30 the unions’ strike- 
strategy committee in Honolulu was reported 
to have cabled the president of _ ILWU 
Local 10 in San Francisco: 

“The newspapers here report Matson 
Navigation Company determined to load 
vessels in San Francisco for strike-bound 
Hawaii and will attempt to use your mem- 
bers in this operation. We are there- 
fore immediately sending a number of 
strikers to San Francisco to picket such 
vessels as may be involved in an attempt 
to bring cargo into strike-bound Hawaii.” ™ 


According to Honolulu newspaper dis- 
patches published on August 1, “Two Ha- 
waii ILWU stevedores left here this morn- 
ing by . . . plane to picket Matson 
Navigation Company loading operations 
in San Francisco. The men are John Aukai 
and Fred Kamahoahoa . striking long- 
shoremen. A union official indicated 
the ILWU pickets are being sent to San 
Francisco so that a union refusal to load cargo 
there may not be termed a secondary boycott.” ™ 


On August 3, it was reported, “Two 
ILWU strikers from Hawaii were waiting 

. to take their stations as pickets... [on] 
the pier when the call goes out for longshore 
gangs” to load the Hawaiian Refiner.” 
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Any dominance of the economy of 
Hawaii by the so-called Big Five com- 
panies in the Territory has been offset 
and balanced by the growth of small 
enterprises, the spread to Hawaii of 
mainland chain-store operations, and 
by the rapid development of labor 
organizations in the islands.—Senate 
Report No. 1928, Eighty-first Con- 
gress, Second Session. 





The “imported” picket line evidently was 
effective, because on August 22 the Matson 
Company filed charges with the regional 
director of the National Labor Relations 
Board, alleging an unlawful secondary boy- 
cott. The charges asserted that the Long- 
shore and Allied Workers of Hawaii, Local 
136, “have induced and encouraged and are 
inducing the employees of Matson 
Navigation Company to engage in a 
strike or a concerted refusal in the course 
of their employment to . . . perform serv- 
ices for Matson an object thereof 
being to force . Matson . . . to cease 
doing business with other persons, in viola- 
tion of Section 8 (b), Sub-section 4 (A) of 
the National Labor Relations Act, as 
amended.”™ Upon investigation of the 
charges the NLRB regional director con- 
cluded that there was “reasonable cause to 
believe” that the acts and conduct of re- 
spondents constituted a violation of Section 
8 (b) 4 (A) and petitioned the United 
States district court for a restraining order, 
which on September 6 the court issued. The 
order restrained the respondents from in- 
ducing “the employees of Matson 


by . . . picketing, or any like acts or con- 
duct . . . to engage in a strike or a 
concerted refusal . . . to handle 

any goods or to perform serv- 
ices for Matson where an object 
thereof is to force Matson .. . to 
cease doing business . . . with the 





1%$ Chairman W. R. Starr cabled Senator Mur- 
ray, chairman of the Senate committee, on July 
21, 1949: ‘‘We believe that effective mediating 
can only be done here [in Hawaii].”" (95 
Congressional Record 10,002.) But experience in 
the 1949 strike seems to suggest that effective 
mediating could be done neither on the main- 
land nor in Hawaii. 

%% New York Times, July 31 (Honolulu dis- 
patch dated July 30). 

™ Brooks, work cited at footnote 1, 
at p. 245 (citing Honolulu Star-Bulletin, July 
30, 1949.) 

8 Honolulu Star-Bulletin, August 1, 1949, as 
quoted by Brooks, work cited at footnote 
1, at p. 245. 


1% New York Times, August 4 (San Francisco 
dispatch dated August 3). In a San Francisco 
dispatch published in the New York Times on 
August 1, a Matson official had been quoted as 
stating that ‘‘should CIO longshoremen refuse 
to pass through the imported picket line to load 
the vessel, the company would lodge a com- 
plaint with the National Labor Relations 
Board."’ 

2 From ‘“‘Temporary restraining order and 
rule to show cause,"’ in Gerald A. Brown, Re- 
gional Director, NLRB v. ILWU, CIO, and 
Longshore and Allied Workers of Hawaii, Local 
136, of the ILWU, CIO (DC Calif.), No. 29106. 
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Hawaiian Stevedoring Companies, the Gov- 
ernment of the Territory of Hawaii and/or 
the Governor of the Territory {and 
other] shippers and consignees of goods.” ™ 


The district court’s restraining order re- 
mained in effect through the remainder of 
the strike period and its Hawatian Refiner 
remained unloaded through the same period.™ 
“The Matson Navigation Company,” said 
a San Francisco dispatch to the New York 
Times, “abandoned hope of getting its 
freighter Hawaiian Refiner loaded here. . . . 
This despite a federal court order restrain- 
ing the ILWU from picketing the loading 
pier. The union withdrew the two token 
pickets flown here from Hawaii but the 
[San Francisco] longshoremen refused to 
load the ship.” ™ 


Xl 


While Matson was being frustrated in its 
efforts in San Francisco and Los Angeles 
to load its Hawaii-bound freighters, the 
Hawaiian Pineapple Company and its trans- 
portation subsidiary, Isleways, Ltd., in Hono- 
lulu were about to have trouble getting 
pineapples shipped to the mainland market. 
To fill a large order for canned pineapple 
tidbits from the Barron Gray Packing Com- 
pany of San Jose, California, Hawaiian Pine 
in late August began loading 2,700 tons of 
the diced pineapple, which it had grown and 
processed,™ upon the seagoing barge YFN624, 
which it had chartered from the United 


Case cited at foutnote 200. The NLRB cases 
are Nos. 20-CC-43, and -44 and, according to a 
letter to the present writer from the Director 
of Information, NLRB, dated October 3, 1951, 
‘involved . . . the picketing of Matson terminals 
in San Francisco and Los Angeles by pickets 
sent over . . by the Honolulu local.’’ Ahn 
(work cited at footnote 1, at p. 110) says that 
“temporary retraining orders were issued in 
San Francisco and Wilmington’’ California. 
The Matson ship involved at Wilmington evi- 
dently was the Hawaiian Logger. On November 
30 “‘the charges in cases No. 20-CC-43 and 44 
: . were withdrawn. On December 12, 1949, 
the petition for injunction also was withdrawn, 
and the temporary restraining order lifted.'’ 
(Letter dated December 15, 1950, from the 
NLRB director of information to the present 
writer.) 

3 Letters, dated December 15, 1950, and Octo- 
ber 3, 1951, from director of information, 
NLRB, to this writer; Brooks, work cited at 
footnote 1, at p. 246, says ‘‘Matson also aban- 
doned its attempt to sail the Logger from Los 
Angeles’’ and see his note 155 at p. 325. 

2 New York Times, September 8, 1949. 
Brooks, in the work cited at footnote 1, at 
p. 246, says that ‘‘the two Hawaiian pickets 
disappeared so completely that they could not be 
found by the federal marshals.’’ One of them 
turned up later at The Dalles, Oregon. 

™ At this time ILWU members were peace- 
fully working for Hawaiian Pine in its cannery 
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States Navy. “The actual loading of the 
barge was performed by employees of Isle- 
ways, Ltd. in Hawaii”—with which em- 
ployees Isleways had no dispute. 


Towed by an Isleways tug, the loaded 
barge crossed the Pacific to the mouth of 
the Columbia River via Puget Sound.™ On 
September 25 it was towed up the Columbia 
to the port of The Dalles dock at The 
Dalles, Oregon, Hawaiian Pine had con- 
tracted with the port of The Dalles for the 
unloading of the barge. The ILWU, accord- 
ing to Hawaiian Pine’s NLRB charge, “had 
declared the . . . cargo to be ‘hot’ and had 
advised the port of The Dalles, Consoli- 
dated Freightways and other interstate 
freight lines that the cargo would be pick- 
eted if an attempt were made to discharge 
it at the port of The Dalles. The regular 
interstate freight haulers therefore declined 
to undertake to deliver the cargo” at San 
Jose. Barron Gray Packing Company there- 
upon hired trucks for the purpose.™ 


On the following day, September 26, the 
Honolulu Star-Bulletin printed a United Press 
dispatch from The Dalles which disclosed 
what had become of one of the two pickets 
who had been enjoined from picketing on 
the San Francisco docks: 


“A lone Hawaiian picket today began 
patrolling this Columbia River port to pro- 
tect the scheduled unloading of $800,000 
worth of diced Honolulu pineapple labeled 
‘hot’ by the striking CIO longshoremen. 


and on tis plantations. (Brooks, in the work 
cited at footnote 1, at p. 250.) 

5 From the charge by Hawaiian Pine filed on 
October 5, 1949, with the NLRB regional direc- 
tor at Portland, alleging violations by the ILWU 
—Pacific Coast locals only—of the so-called 
antiboycott provisions of the Taft-Hartley Act. 
The case was docketed as ‘‘International Long- 
shoremen'’s and Warehousemen’s Union (CIO), 
San Francisco, Calif.; ILWU Local 8, Portland, 
Ore.; ILWU Local 4, Vancouver, Washington 
(Hawaiian Pineapple Co., Ltd. and Isleways, 
Ltd.) Case No. 36-CC-10."" The charge was 
withdrawn on November 15, 1949, before any 
application for injunction was made by the 
NLRB. 

The account here given of the cruise of the 
YFN624 rests in part upon a typewritten manu- 
script entitled “‘The Dalles, Oregon, pine un- 
loading incident’’ by Sumiko Kuwaye, a student 
at the University of Hawali. Factual state 
ments, not cited to other sources, have been 
drawn from Mr. Kuwaye’s manuscript, which 
is on file at the Industrial Relations Center of 
the University of Hawaii. There was a good 
deal of barge traffic between Hawaii and the 
Pacific Coast during the strike. Barge freight 
rates were more than twice as high as the regu- 
lar ocean freight rates. 

It apparently put in at Tacoma, but was 
prevented from unloading by ILWU longshore- 
men there. 

Charge in NLRB case No. 36-CC-10. 

















TAFT-HARTLEY ACT REVISIONS 





Fred Kamahoahoa, a wavy-haired Honolulu 
dock worker, took up his picketing position 

at the entrance to The Dalles port, making 

him the mainland’s anchor man of a trans- 

Pacific picket line.” ™ 

On September 28 the Star-Bulletin reported 
that 100 longshoremen from Portland had 
set up picket headquarters at The Dalles. 
The port of The Dalles dock was pick- 
eted by the ILWU on September 26, 27 
and 28. “Generally there was a very large 
number of pickets on the line, ranging up to 
250."r 

The account given by the charging party 
(Hawaiian Pine) in NLRB case No. 36-CC-10 
as to what took place on September 28 is 
as follows: 

“On the morning of September 28, 1949, 
the port of The Dalles commenced discharg- 
ing of the pineapple and two large trucks 
were driven upon the dock during the 
morning, one of which was loaded with pine- 
apple. Threats were being made continu- 
ally by the pickets. Just before noon, two 
special police officers on their way to lunch 
were threatened with injury and one of the 
pickets took a flashlight away from the 
officer. At about 2:00 P. M., two additional 
trucks and trailers were driven on the dock. 
The pickets, as the trucks went through the 
gate, broke through the police line and 
stormed on to the dock. Approximately 150 
pickets overpowered about 16 regular and 
special police officers of the City of The 
Dalles and proceeded to smash most of the 
glass in the trucks, cut the airlines on the 
trucks, seriously damaged the engines, 
slashed the ropes and tarpaulins on one of 
the trucks, seriously damaged a derrick, 
chopped the manila hawsers of the barge to 
set her adrift, and threw about 200 cases 
of pineapple into the Columbia River, Five 
truck drivers and two employees of the 
Hawaiian Pineapple Company were badly 
beaten. One of them is in the hospital with 
a broken back. Another had several ribs 
broken. Several had serious concussions of 


the brain resulting from being struck with 
8 Quoted by Brooks, in the work cited at 
footnote 1, at p. 246. 

2 Charge in NLRB case No. 36-CC-10. An 
ILWU account says: 

“The barge couldn't find a spot to unload. 
It was sent to Tacoma in the belief that the 
ILA longshoremen [AFL] would work the 
cargo, [They] . absolutely refused. The 
barge was then towed around the Puget Sound 
looking for a place to unload and without suc- 
cess. Workers refused to refuel the tug. Air- 
planes followed the course of the frustrated 
barge as it wound its unhappy way about Puget 
Sound. Finally the barge was towed up the 
Columbia River, almost 200 miles past the 
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2x4s or other heavy implements. A number 
of photographers were manhandled, struck 
on the head with clubs, and a number of 
their cameras were smashed. The pickets 
remained in possession of the dock for about 
30 minutes.” 


The Honolulu Star-Bulletin published the 
following story of what went on during 
that turbulent day at The Dalles: 


“A mob of 250 CIO longshoremen, brand- 
ishing axes, sledgehammers, knives and 
rocks, broke through a police line today and 
injured six men in a violent mass attack 
against crews and equipment unloading ‘hot’ 
Hawaiian pineapple. .. . The violence flared 
up because non-union stevedores from The 
Dalles area were unloading cases of pine- 
apple from the strike-bound Hawaiian Islands. 

Three photographers’ cameras were 
smashed, a huge loading crane was sabotaged, 
hawsers were severed on the black-listed 
Barge ‘Honolulu’ and canned pineapple tid- 
bits were dumped on the ground and into 
the water. the pickets, yelling ‘Get 
those finks’ charged through police cordon. 

. [They] picked up gallon cans of pine- 
apple and threw them into the open hatch 
of the barge. They smashed a big unloading 
crane with sledgehammers, snipped guide 
wires and pulled out motor batteries.” ™ 


Meanwhile, Hawaiian Pine, on the same 
day, petitioned the Circuit Court of the State 
of Oregon for the County of Wasco for a 
temporary restraining order. Late in the 
afternoon of September 28 Judge Wilkinson 
issued such an order, restraining the de- 
fendants “and those acting in concert with 
them” from: 


“1. Establishing or maintaining, or caus- 
ing to be established or maintained, or in 
any manner encouraging, aiding or abetting 
in the establishment or maintenance of 
pickets or picket lines at or near the dock 
and terminal of the port of The Dalles in 
the City of The Dalles, Oregon, or at or 
near the entrances, roads or ways leading 
to the dock or terminal of the said port of 
The Dalles; 


Bonneville Locks and into the foothills of 
the Cascade Mountains. There an attempt was 
made to unload the barge using scab labor 
collected from The Dalles; but the operation 
was unsuccessful."' (Report of the Officers to 
the Ninth Biennial Convention of the Inter- 
national Longshoremen's Union, Honolulu, 
T. H., April 2, 1951, Part I, at p. 7.) 

20 Star-Bulletin, September 29, 1949, as quoted 
by Brooks, in the work cited at footnote 1, at 
pp. 248-249. The charge in NLRB case 36-CC-10 
stated that longshoremen from the Vancouver, 
Washington, and the Portland, Oregon, locals 
of the ILWU “‘actively participated in the 
picketing.”’ 
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Preventing or attempting to prevent, 
or dissuading or attempting to dissuade 
any of the employees of the plaintiffs or 
anyone else whomsoever from working in 
or about said terminal or dock or on or 
about the barge known as YFN624; 


“3. From in any manner interfering with 
the carrying on by the plaintiffs or the port 
of The Dalles of their business and activi- 
ties on or about said dock or terminal or 
on or about said barge, and from in any 
manner interfering with the discharging of 
the cargo of said barge and the handling 
thereof; 

“4. From in any manner interfering with 
the movement of trucks or other vehicles 
into, upon or out of the said dock or ter- 
minal of the port of The Dalles or the per- 
sons operating said trucks or vehicles or 
the persons thereupon. . . .”™ 


“Early in the morning on September 29,” 
according to Hawaiian Pine’s NLRB charge, 
“approximately 35 members of the Oregon 
State Police arrived at the port of The 
Dalles for the protection of life and prop- 
erty,” and on the same day “approximately 
400 men under the direction of the Interna- 
tional Longshoremen’s and Warehousemen’s 
Union continued to picket at The Dalles, al- 
though the [police] .. . kept them approxi- 
mately 200 feet from the entrance to the 
dock. .. . In the evening of September 29 
the port of The Dalles advised the Hawaiian 
Pineapple Company that they would not, 
because of the labor violence, permit the 
barge to be unloaded at their dock... . On 
October 3, 1949, the Circuit Court... dis- 
solved the restraining order because no fur- 
ther attempts to unload the barge could be 
made in view of the decision of the Port 
Commissioners.” ™ 


On October 5, two days before Bridges’ 
announcement of the strike settlement, Ha- 
waiian Pine filed its NLRB charges against 
the unions, requesting a restraining order 
and injunction under Sections 8 (b) (4) (A) 
and (4) (B) of the Taft-Hartley Act. As 
noted, the charge was withdrawn before the 
NLRB applied for an injunction.™ 


eu Hawaiian Pineapple Company, Ltd... . and 
Isleways, Ltd. v. International Longshoremen’s 
and Warehousemen’s Union (CIO) . . . ILWU, 
Locals 1-8, Matt Meehan, R. T. Baker, Toby 
Christensen, Francis Murnane, Fred Kama- 
hoahoa, First Doe Union, Second Doe Union, 
Third Doe Union, First Doe, Second Doe... 
to Two Hundreth Doe, No. 7334 in the Circuit 
Court of the State of Oregon, for the County 
of Wasco. The company was required to post a 
bond for $5,000. 


™2 Charge by Hawaiian Pine in NLRB case 
No. 36-CC-10. The case in the circuit court 
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The familiar outline of Diamond 
Head, towering 761 feet above Ho- 
nolulu harbor, is Hawaii's best-known 
landmark. Here it furnishes a majes- 
tic background for Waikiki, probably 
the most famous beach in the world, 
favorite mecca for vacationing lovers 
of sun, sand and surf. 


According to Honolulu newspaper ac- 
counts, “sixty tons of pineapple remained 
on the docks at The Dalles. This unloaded 
cargo and the barge holding the remaining 
cargo remained immobile at The Dalles 
throughout the remainder of the strike,” and 
on October 30, after the strike’s end, the 
remainder of the pineapple tidbits was un 
loaded and shipped by rail to its destina- 
tion at San Jose.™ 


But this did not conclude the story of 
judicial intervention on the Hawaiian dock 
strike’s “Oregon front.” On October 21, 
about three days before longshore opera- 
tions were to be resumed in the territory, 
the Port of The Dalles filed a petition in 
the Circuit Court of the State of Oregon 
for the County of Wasco for a restraining 
order. Counsel for the ILWU thereupon 
filed a motion alleging bias and prejudice 
on the part of Judge Wilkinson and he was 


(Docket No. 7334) was dismissed on June 9, 
1951. ‘‘During the picketing the employees of 
the Union Pacific Railroad Company refused 
to move cars into or out of the port of The 
Dalles and the representatives of the Brother- 
hoods have advised that they will not move any 
cars through a picket line.”’ 

8 Letter dated February 2, 1951, to this 
writer from Robert J. Wiener, officer in charge 
of NLRB Portland, Oregon office. 

24 Dispatches in the Honolulu Star-Bulletin, 
October 30, 1949. 
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disqualified. Five days later, on October 26, 
the port filed a second petition and Judge 
Wilkinson granted a temporary restraining 
rder.™* The order restrained the defendants 
from: 

“1. Establishing or maintaining or causing 
to be established or maintained or in any 
nanner encouraging, aiding or abetting in 
the establishment or maintenance of patrols, 
pickets or picket lines for the purpose of 
picketing the Port of The Dalles in the City 
of The Dalles, Oregon, or for the purpose 
of picketing the entrance, roads, ways, switches 
and railroad tracks leading to the dock or 
terminal of the said Port of The Dalles; 

“2. Preventing or attempting to prevent 
yr dissuading or attempting to dissuade any 
of the employees of the plaintiff or anyone 
else whomsoever from going upon, working 
in and about said terminal or dock or on or 
about any vessel moored at said terminal; 

“3. From in any manner interfering with 
the carrying on by the plaintiff of its busi- 
ness and activities on or about said dock or 
terminal or on or about any vessel moored 
at said terminal and from in any manner 
interfering with the discharging or loading 
of the cargo of any vessel and the handling 
thereof; 

“4. From in any manner interfering with 
the movement of trucks, railroad cars or 
other vehicles unto, upon or out of said dock 
or terminal of the Port of The Dalles or 
interfering with persons operating said trucks, 
railroad cars or vehicles or the persons 
thereupon; 

“5. From in any manner inducing or 
dissuading any persons whomsoever from 
handling cargo or other merchandise originat- 
ing at the Port of The Dalles; 

“6. From in any manner inducing or dis- 
suading any person whomsoever from enter- 
ing into business or carrying on business 
with the Port of The Dalles.” ™ 

In view of the union’s objection to Judge 
Wilkinson, the chief justice of the State of 
Oregon appointed Circuit Judge Walter L. 
Tooze to hear the case, and after hearing, 
Judge Tooze on October 31 continued the 
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temporary restraining order, apparently in 
modified form, as a temporary injunction. 
Finally, on February 20, 1950, the injunction 
was made permanent. The permanent decree 
restrained the defendants in the precise 
terms of paragraphs “1” to “4” of the tem- 
porary restraining order set out above. De- 
leted were paragraphs “5” and “6” which 
restrained the defendants “from in any 
manner inducing or dissuading any persons 
whomsoever from handling cargo or other 
merchandise originating at the Port of The 
Dalles [and] from in any manner inducing 
or dissuading any person whomsoever from 
entering into business or carrying on busi- 
ness with the Port of The Dalles.” 

On November 2, 1949, an indictment was 
brought in Wasco County (apparently in 
the circuit court) against 24 individuals who 
had participated in the attempt to prevent 
the unloading of the barge. Before trial, 
pleas of guilty were entered and judgment 
rendered and sentence passed on December 
21, 1949.™ 

In December, 1949, Hawaiian Pine and 
two individuals brought suits in the United 
States District Court for the District of 
Oregon for $211,000 damages done at The 
Dalles. Evidently there were verdicts and 
judgments for the plaintiffs in all three 


acon OD 
cases. 


Xlll 


Soon after the district court, on Sep- 
tember 28, had vacated the temporary 
restraining order and refused a temporary 
injunction in Tsukiyama, negotiations between 
the parties were resumed. In fact, it appears 
that negotiations probably began immedi- 
ately after—or perhaps even before—the 
Tsukiyama decision. The New York Times 
published on October 3 a Honolulu dispatch 
dated the previous day saying: “Talks . . 
began here today amid an air of cautious 
optimism.” These negotiations were referred 
to in the same dispatch as continuing con- 
versations said to have been begun a few 
days earlier between Harry Bridges and 





15 Port of The Dalles, a municipal corporation 
v. International Longshoremen’s and Ware- 
housemen’s Union . ILWU, Local 8... 
ILWU Local 4 (and the same series of other 
defendants, except for omission of Fred Kama- 
hoahoa, as in Hawaiian Pine case (Docket No. 
7334 cited at footnote 211), Docket No. 7353 
in the Circuit Court of the State of Oregon for 
the County of Wasco. The details with respect 
to the first petition, dated October 21, were 
supplied by Mr. Richard M. Botley, of the 
Hawalian Pineapple Company, during a per- 
sonal interview with the present writer on 
September 29, 1950. 





26 Port of The Dalles v. ILWU, Docket No. 
7353. The plaintiff was required to post a 
$5,000 bond. 

™ The case was ended with the filing of a 
decree and permanent injunction, apparently 
on February 20, 1950. 

28 Letter to the present writer, dated January 
7, 1953, from D. V. Bolton, county clerk. The 
case: State of Oregon v. Martin B. Aden, et al. 

2 Honolulu Advertiser, December 13, 1949. 
The cases: Hawuziian Pineapple Company v. 
ILWU; Curto v. ILWU; and Rosales v. ILWU, 
opinion dismissing motions for new trial, 107 
F. Supp. 805 (DC Ore., September 2, 1952). 
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Dwight C. Steele, president of the Hawaii 
Employers’ Council, The same newspaper 
story said that “Territorial stevedoring oper- 
ations continue in full force, with 900 
government-employed non-union stevedores 
working ships in Hawaiian ports,” but that 
“the huge sugar back-log of more than 500,000 
tons and a large part of the pineapple crop 
remain to be moved.” 

On October 2, according to Perlman, 
Bridges and ILWU Vice-President Louis 
Goldblatt flew to. Honolulu and met with 
Dwight C. Steele, president of the Hawaii 
Employers’ Council. Their negotiations in 
San Francisco continued in Hawaii on 
October 2, 3 and 4.” Apparently Bridges 
made a proposal, in writing, which Steele 
conveyed to the stevedoring companies’ “ne- 
gotiating committee,” which scheduled a 
meeting of all its members to discuss the 
proposal on the following morning, October 
5. On the morning of October 6, Bridges 
is reported to have dictated the following state- 
ment to reporters at the Honolulu airport just 
before his departure for San Francisco: 


“IT have negotiated a settlement of the 
longshore strike in off-the-record discus- 
sions. I am recommending that the union 
accept it. 


“The settlement is for a wage increase of 
21 cents an hour, 14 cents payable on return 
to work and 7 cents payable on February 
28, 1950. Eight cents is retroactive for the 
period from March Ist to the end of June 
this year. The longshore contract will be 
extended io correspond with the expiration 


of the west coast longshore contract on 
June 15, 1951. 


TAFT-HARTLEY ACT REVISIONS 


a 


Very few of our existing States, at the 
time of their admission to the Union, 
possessed: potential resources, both 
human and natural, superior to those 
of Alaska and Hawaii. | am confident 
that Alaska and Hawaii, like our 
present States, will grow with state- 
hood and because of statehood. 
—Harry S. Truman 





“Negotiations will continue before a re- 
turn to work on what wage increases there 
will be for . . . [day work] and outside-de- 
partment workers. The whole thing is sub- 
ject to approval by the membership of the 
union.” ™ 

That evening the members of the ILWU 
Local 136 “voted unanimously,” according 
to a Honolulu dispatch to the New York 
Times, “to accept the settlement terms rec- 
ommended by Harry Bridges .. . and the 
union’s strike-strategy committee.” ™ 

According to Perlman “The employers 
immediately denied the story, but ninety 
minutes later confirmed its validity.” ™ 

The settlement terms followed the recom- 
mendations of the Governor’s Emergency 
Board ™ as to the 14 cents and the retro- 
activity for eight cents of it. Technically, it 
topped those recommendations to the extent 
of the seven cents payable on February 28, 
1950, although, under those recommenda- 
tions more of the employees would have 
had work from July 1 to October 24.™ 
Normal longshore operations, however, were 
not immediately resumed. Resumption of 
full operations, as a fact, did not come un- 
til more than two weeks later. On October 





2 Perlman, in the work cited at footnote 11, 
at p. 24. It appears from a dispatch in the 
San Francisco Chronicle on October 7 that the 
talks in Hawaii began on Sunday, October 2. 

™ This is the version published in the Hono- 
lulu Star-Bulletin, October 6, 1949, as repro- 
duced by Brooks, in the work cited at footnote 
1, at p. 265. Brooks intimates that a tentative 
agreement on the 21-cent increase had been 
reached in San Francisco during the last week 
in September. He quotes a news story pub- 
lished in the San Francisco Chronicle, October 
7, 1949, as saying: 

“The island talks . .. bogged down when 
Bridges insisted on the insertion of a clause 
providing that Island dock workers, as well as 
CIO sugar workers, not be required to cross a 
picket line established by the ILWU in the 
prosecution of a legitimate strike. After balk- 
ing for several days the employers finally 
agreed to the inclusion."’ 

Brooks states, at p. 266, that ‘‘the Chronicle’s 
story is inaccurate in describing the picket-line 
question as a part of the formal [longshore] 
settlement." 

33 New York Times, October 8, 1949. 


23 Work cited at footnote 11, at p. 2%. Perl- 
man adds: ‘‘An unconfirmed report relates the 
‘capitulation’ to defection of C. Brewer, the 
most economically distressed of the factors."’ 
Within a year from the ending of the long- 
shore strike, C. Brewer and Company, Ltd., and 
the ten sugar plantations for which it acted as 
agent had withdrawn from the Hawaii Em- 
ployers’ Council. (Honolulu Star-Bulletin, Sep- 
tember 14, 1950.) 

2* See United States Senate Hearings, 1949, 
at p. 34. 

23 It does not appear that the union got any- 
thirg whatever from the continuation of the 
strike for four months after the Governor's 
Emergency Board made its recommendations. 
Hid the strike wound up on July 1, the union 
no doubt would have won not less than a seven- 
cent increase on February 28, 1950 (the contract 
expiration date first fixed), even though there 
were no advance commitments to a wage in- 
crease at that time. It is said that a large 
proportion of the longshoremen, perh»ps 30 or 
40 per cent, worked throughout the strike 
period, chiefly on United States Navy ships. 
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25, 1949, Governor Stainback signed exec- 
utive orders returning the stevedoring facil- 
ities to the seven companies.™ 

At the next ILWU convention after the 
1949 strike, held in Honolulu in April, 1951, 
the union’s officers naturally included in 
their report to the convention an account 
of the Hawaiian longshore strike. They 
commented that “While the sugar strike 
of 1946 tested the ability of unionism to 
survive in the Hawaiian Islands, and for 
that matter was the first strike ever won 
in the history of the Islands, the longshore 
strike guaranteed our survival.” The strike 
was won, according to the ILWU report, 
in spite of a hostile governor, his “hand- 
picked” fact-finding board and “special legis- 
lation rammed through the Territorial Leg- 
islature, and designed to outlaw and destroy 
the strike,” “Official governmental scab- 
herding and strike-breaking,” and “innu- 
merable arrests and court actions.” “Taft- 
Hartley was brought into play™ and in- 
junctions were sought in order to compel 
the loading of cargoes. . . . These efforts 
were in vain, and throughout the strike only 
those cargoes cleared by the Territorial 
Strike Strategy Committee moved from 
West Coast ports to Hawaii, ... With the 
assistance of governmental strike-breaking 
some cargo was loaded and shipped from 
Hawaii. But no West Coast ship had any 
part of this operation.” “When the fact- 
finding board fell on its face,” said the union 
officers, “the governor convened a special 
session of the legislature . . . and rammed 
through special laws designed to smash the 
strike.” These laws, Acts 2 and 3, “were 
then invoked and the Governor of Hawaii 
went into the business of scab-herding. The 
Territorial government went so far as to try to 
force seamen to stay aboard ship and scab.” ™ 

Although the president of the ILWU told 
the labor committee of the United States 
Senate in July, when the strike had been in 
effect for two months and a half, and the 
attorney for the employers told the same 
committee, that it had not jeopardized the 
public health and safety, the latter, at least, 


"2% Honolulu Advertiser, October 26, 1949. 

2% Convention report cited at footnote 209, at 
p. 2. 
28 As has been noted, Taft-Hartley also was 


brought into play by the union, which in 
Tsukiyama contended that its rights under that 
law, among others, were denied. The report 
states that ‘244 strikers who were arrested 
were charged with violation of the anti-picket- 
ing ordinances, assault and battery, contempt, 
etc.’ (Convention report at p. 7.) 

2% Convention report at p. 7. 

2 Convention report at p. 7. 

%1 United States Senate Hearings, 
Pp. 82. 


1949, at 
‘“‘The seamen groups which scabbed on 
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believed that there was no question that it 
had had seriously adverse effects upon the 
Hawaiian economy.™ Bridges said: “There 
is no starvation in Hawaii. 2 ™. The 
consequences, whether described in terms 
of effects upon public health, safety, etc., 
or in terms of impact on the economy, are 
not easy to measure, Some data on the 
strike’s effects were given to the Senate 
committee by Mr. James P. Blaisdell, at- 
torney for the seven companies. The figures 
must be considered in the light of Hawaii's 
heavy dependence upon importations for 
her food supplies, about 60 per cent of 
which are imported. Moreover, about 90 
per cent of the food shipped in is brought 
in from the continental United States, chiefly 
from the Pacific Coast. 

Mr. Blaisdell cited a survey of business 
activity made by the Honolulu Chamber of 
Commerce on June 21, 1949, which showed 
the following results: ™ 


No. of Firms Per Cent 

Reporting of Total 
138 32.2 
34.0 


Per Cent Change 
Since May 1 
10 to 24 decline 
25 to 49 decline 
18.2 50 to 74 decline 
12.1 Over 75 decline 
3.5 Some increase 


The volume of business, May, 1948, to 
May, 1949, declined, in retailing, 12.6 per 
cent; in wholesaling, 19.4 per cent; in manu- 
facturing, 24.7 per cent; in services, 15.0 per 
cent; and in contracting, 11.9 per cent. 
“Unemployment on the island of Oahu [the 
most populous island] rose during the May 
l-June 30 period from 13,000 to 17,300.” ™ 
According to Mr. Blaisdell: “In spite of 
increased island production the total amount 
of fresh fruits and vegetables received in 
Honolulu during . . . [the period May 1 
to July 10, 1949] was 6,654 pounds less 
than the same period a year ago—a per 
capita reduction of 18.0 pounds of fresh 
fruits and vegetables since the strike began.” 
During the same period of two months and 
ten days, “$2,590,000 pounds of fresh fruits 
and vegetables were received from the main- 


the ILWU were the S. I. U. [Seafarers’ Inter- 
national Union] and the National Maritime 
Union"’ (Convention report at p. 7.) 

3 United States Senate Hearings, 1949, at 
p. 89 (Blaisdell); at p. 102 (Bridges). Later 
the ILWU in its Complaint for Injunction in 
Tsukiyama flatly contended (at p. 23) ‘‘that the 
strike does not imperil the public health, safety 
and welfare and that a public emergency does 
not now exist."’ 

3 United States Senate 
p. 207. 

24 See footnote 233. 


Hearings, 1949, at 
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The extent of Communist influence 
and activity in the Territory has been 
the object of extensive inquiry. One 
of the most recent was that con- 
ducted by Senator Guy Cordon of 
Oregon as a subcommittee of the 
Senate Committee on Interior and In- 
sular Affairs of the Eightieth Con- 
gress. The Senator explored all 
aspects of this problem and came to 
the conclusion that it constituted no 
barrier to statehood for Hawaii.— 
House Report No. 254, Eighty-first 
Congress, First Session. 


land. During the same period . . . [in 1948] 
9,605,490 pounds . . . were received.” ™ 


The foregoing figures are far from con- 
clusive and furnish no adequate measure of 
the effect of the dock strike upon the island 
economy; but, in the face of them, it scarcely 
can be said that the harmful impact of the 
strike was inconsequential. Moreover, their 
implications are confirmed and perhaps 
given added significance by similar data re- 
lating to an earlier longshore strike which 
cut off the Hawaiian “life line” of maritime 
trade at the other end. 


In 1936-1937 there was a serious maritime 
strike on the Pacific Coast. It was in effect 
from October 28, 1936, to February 8, 1937. 
Subsequently a careful study was made by 
the Agricultural Extension Service of the 
University of Hawaii, designed to show the 
strike’s effects upon the Hawaiian food sup- 
ply. The results were published in an offi- 
cial bulletin.™ This report says that “During 
the three months’ strike period the average 
monthly food receipts from Mainland United 
States were approximately 60 per cent be- 
low normal or for every hundred pounds 
normally received, approximately forty pounds 
were unloaded during the strike.” The bulle- 
tin goes on to say that “From all outside 
sources the average monthly unloads were 
about thirty per cent below normal during 
the strike period.” ™ 


The bulletin concludes that “an interrup- 
tion of shipping between Hawaii and Pa- 
cific Coast U. S. ports for a period of three 


7% United States Senate Hearings, 1949, at 
p. 208. Presumably these figures also are de- 
rived from chamber of commerce sources. 

=H. B. Cady, Hawaii’s Food Supply and the 
Maritime Strike of 1936-37 (Agricultural Exten- 
sion Service, University of Hawaii, Honolulu, 
T. H. Extension Bulletin 29, June, 1937). 

21 Work cited at footnote 236, at p. 11. 

™ Work cited at footnote 236, at p. 47. 
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months creates a situation which could 
easily become serious.” This careful state. 
ment scarcely can be challenged, nor the 
no-less-restrained observation which fo}- 
lows, that “it is the increasing realization 
of ... [Hawaiian] dependence upon outside 
sources of food which influences many people 
to believe that definite steps should be taken 
at this time to safeguard the long-time wel- 
fare” of the people of the territory. The 
“steps” suggested were those believed nec- 
essary “to develop a production program 
under normal conditions, so that whenever 
shipping might be partially or wholly inter- 
rupted, Hawaii would be producing a greater 
amount of the more important foods con- 
sumed.” ™ There was no suggestion in this 
scientific agricultural monograph that there 
should be any “steps” in the direction of 
strike- or picketing-control laws designed 
to prevent shipping from being “partially 
or wholly interrupted.” That was to come 
a decade later. 


The figures set out above, for the two 
strike periods, sketchy as they are, make it 
plain that, whether the “life line” is initially 
cut at the east end as it was in 1936-1937, 
or at the west end, as in 1949, the conse- 
quences for the island economy at the west 
end of the line are certain to be serious if 
the interruption lasts for long. Moreover, 
it seems probable that Hawaii is econom- 
ically damaged about as much by a general 
longshore strike two thousand miles away 
on the West Coast as by such a strike on her 
own docks, The implications of this circum- 
stance as to the governmental source from 
which social controls, in the form of legis- 
lation, should come—assuming some such 
control to be necessary—ought to be appar- 
ent.” Territorial legislative (or judicial) 
action, at the best, could not assure loading 
at San Francisco in the case of an ILWU 
strike in Hawaii. Similarly, resort to the 
legislature and the courts of the State of Cali- 
fornia could hardly assure the loading of sugar 
and pineapple at Honolulu in case of an ILWU 
strike by San Francisco longshoremen. 


XIV 


As to who won the strike, little need be 
said. Both the unions and the seven com- 
panies claimed victory. Both were wrong. 


* Although, as noted, the stevedoring com- 
panies opposed the particular bills which were 
introduced in the Congress in July to deal with 
the Hawalian strike situation, their attorney 
stated to the Senate committee that they ‘‘felt 
a solution must be found in Federal rather than 
local action."’ (United States Senate Hearings, 
1949, at p. 45.) 
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Neither side won. It was a “dead heat,” in 

e sense that, while both sides lost, their 
respective losses roughly counterbalanced. 

he public, of course, lost heavily. Brooks, 

wever, looks upon it as a union victory: 
What won the strike for the union and 
forced the employers to capitulate,” he says, 
was the ILWU power on the West Coast 
—not any ILWU power in Hawaii.”™ The 
inion may be said to have won in the sense 
f having been able to force the negotiation 
fa settlement in October, but seems not to 
ave won anything substantial in that set- 
tleement. 

After the strike’s end, the judicial activity 
generated by it tapered off very slowly (and 
n at least one case continued much as if 
the strike had not been called off). The 
federal district court retained jurisdiction in 
Tsukiyama for an extended period,” the 
itigation in the Oregon circuit court in 
Port of The Dailes v. ILWU continued, and, 

February 20, 1950, was capped by a 
cree and permanent injunction. The charge 
n the Oregon NLRB case was not with- 
irawn until November 15, 1949, and the 
Taft-Hartley injunction issued in San Fran- 
cisco in Brown v. ILWU was to continue 
until December 12, 1949. 

Legislative activity centered on stevedor- 
ing, instead of tapering, continued with un- 
abated vigor. Acts 2 and 3 continued in 
effect on the territorial statute books during 
the remainder of their statutory life of 
180 days. They were not to remain there 
alone. On October 15, a week after the 
ILWU and the seven companies had wound 
up hostilities, the territorial legislature 
returned to the fray and enacted Act 62, 
“Labor Disputes, Stevedoring Industry,” ” 
which provided in Section 25 that “This 
Act shall not be deemed to repeal Act 2 or 
Act 3 of the Special Session Laws of Hawaii 
1949 . . . or any proclamations, actions, 


© Work cited at footnote 1, at p. 244. 

*1 Case cited at footnote 17. A stipulation of 
dismissal was approved by the court and filed 
on May 17, 1951. (Letter from the clerk of the 
district court, dated April 16, 1952.) 

22Ch. 73A, approved November 1, 1949. On 
October 26, two days after the conclusion of the 
strike, the governor had approved another act 
of the special session of the legislature, Act 42, 
prohibiting strikes against the government. 

*8 Act 209, S. L. Hawaii 1951 (approved May 
28 and effective July 13, 1951), 4 CCH Labor 
Law Reports (4th Ed.) { 47,025 (Hawali). The 
text of the statute was published also in the 
Honolulu Star-Bulletin, July 3, 1951. 

*4 Public Law No. 101, 80th Cong., 1st Sess. 

8 Act 146, S. L. Hawaii. 1949. 

2 Act 209, cited at footnote 243. In enacting 
it, it is asserted in Sec. 1, that ‘‘the legislature 
hereby exercises not only the police power but 
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proceedings or government operations . . . 
under . . 


. Act 2 or Act 3.” 
Since Act 62 was repealed and replaced 


by a later statute™ designed to deal with 
“disruption of service in the stevedoring in- 
dustry” and since no occasion ever arose 
for its invocation, it is unnecessary to de- 
scribe its provisions in any detail. 
lowed Act 2 (as amended by Act 3) in 
providing for seizure and government oper- 
ation, prohibition of strikes and lockouts 
during such operation, resort to suits for 
injunction where necessary, continuance of 
prestrike wages and working conditions, 
and preclusion of bargaining between the gov- 
ernment and any 
company. 
viding for more extensive and formal ar- 
rangements for mediation. 
appointment of an emergency board where 


It fol- 


union or stevedoring 
It differed from Act 3 in pro- 


It provided for 


necessary, but sandwiched between media- 
tion and resort to such a board a provision 
following the cue of Section 209(b) of the 
Taft-Hartley Act’ for a vote by employees 
on their employer’s “final offer of settle- 
ment.” It incorporated some features of 
the Hawaii Public Utility Labor Act of 1949, 
particularly adaptations of its Section 4170, 
with respect to strikes and lockouts.™ Like 
Act 3, it did not provide for any form of 
arbitration. 

The longshore emergency act of 1951, 
which evidently was much less hurriedly 
drafted than was Act 62, appears to reflect 
the ideas of the legislature as they had 
matured in the light of the turbulent ex- 
perience of 1949. Since Act 209 reflects the 
present labor policy of the government of 
Hawaii, in so far as the stevedoring in- 
dustry is concerned, its provisions must be 
fairly fully summarized. 

The act is designed to protect the Hawaiian 
community from the untoward effects of 
disruptions of service—‘‘whether . caused 





the power of eminent domain, and all other 
applicable powers of the government of the 
Territory of Hawali.’’ The statute, by Sec. 11, 
expressly repealed Acts 2, 3 and 62. Since Acts 
2 and 3, by their terms, were to expire at the 
end of 180 days, an express repealer of them 
nearly two years later would seem to have been 
scarcely necessary. 

The ILWU, of course, opposed the legisla- 
tion. In his daily radio broadcast of May 9, 
1951, Robert McElrath, an ILWU official, was 
reported by the Hawaii Employers’ Council to 
have stated over Station KHON, Aloha Net- 
work: ‘Yesterday, all four locals of the ILWU 
here in Hawaii requested Governor Long to veto 

. the dock seizure bill . . . to put the Ter- 
ritory in the strike breaking business whenever 
the waterfront employers can’t do their own 
dirty work."’ (Radio Digest, monitoring service 
of Hawaii Employers’ Council.) 
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by an industrial dispute or otherwise”—in 
the stevedoring industry. The opening 
words of its title run: “An Act to provide 
for the preservation and promotion of the 
public health, safety and welfare in the 
event of territorial emergencies resulting 
from disruptions of service in the stevedor- 
ing industry.” 

Section 1 outlines legislative findings and 
policy: 

“The health, safety and welfare of the 
people of the Territory of Hawaii are 
absolutely dependent on the uninterrupted 
movement of goods and commodities be- 
tween the Territory and continental United 
States. The great bulk of this commerce 
necessarily moves by ocean shipping. Con- 
sequently, any interruption in the free flow 
of ocean commerce between the Territory 
and the continental United States is of 
vital concern to the people of the Territory. 
Such interruptions may be caused by the 
failure of ships to move between the Ter- 
ritory and the continental United States 
or the failure of ships to be loaded or un- 
loaded in the Territory or in the continental 
United States. Whatever the cause, dis- 
ruptions in ocean transportation have been 
extremely damaging to the public health, 
safety and welfare and have resulted in 
territorial emergencies. Experience has proved 
the necessity for affirmative action by the 
government in the event of such emergen- 
cies. Strikes in the stevedoring industry 
have proved particularly damaging to the 
public health, safety and welfare. While 
the national policy in labor relations and the 
desirability of leaving employers and em- 
ployees in the industry to conclude their 
agreements through collective bargaining 
and to resolve their differences by con- 
ference and through voluntary mediation 
and conciliation are recognized, and while 
the relations between such employers and 
employees may not be regulated, nor their 
respective rights and duties under federal 
law affected, by the legislature, the govern- 
ment nevertheless is not powerless to deal 
with such territorial emergencies, whether 
caused by industrial disputes in the in- 
dustry or otherwise. The people of the 
Territory have the right of self-preservation. 
It is therefore the intent of this Act that, 
in the public interest and for the public 
health, safety and welfare, the government 
shall undertake to provide stevedoring serv- 
ices, together with all related services (in- 
cluding terminal services) incidental to the 
loading, unloading, arrival and departure of 
vessels at ports in the Territory of Hawaii, 
in the event of territorial emergencies aris- 
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Matson Lines 


Modern machinery gathers Hawaii's 
bumper crops of sugar cane. Though 
out-press-agented by King Pineapple, 
the growing and processing of sugar 
cane is Hawaii's first industry. At 
the business end of these giant 
cranes is a cane loader which takes 
a one-ton bite. 


ing as the result of an interruption in the 
furnishing of stevedoring services by in- 
dustry.” 

The usual statutory definitions are set 
out in Section 2. The terms “strike,” 
“person” and “stevedoring industry” are 
broadly defined. “Industrial dispute” and 
“labor dispute” are defined substantially 
as in such federal legislation as the Norris- 
La Guardia Act. “Employer” is so defined 
as mot to include the territory or any of 
its agencies. 


Section 3 deals with the proclamation of 
emergency and with “preparations for gov- 
ernment operations.” Whenever the gov- 
ernor finds that the “public health, safety 
or welfare has been impaired or imperiled 

as a result of the interruption in the 
furnishing of services of the stevedoring 
industry, he shall have the power and au- 
thority to issue a proclamation declaring 
the existence of such emergency and his 
intention to exercise his powers under . . . 
[the provisions] of this Act.” 

Under the caption “Government opera- 
tions,” Section 4 incorporates the most 
important operative provisions of the statute. 
subsection (a) authorizes the governor 
“to seize and take possession of and operate 
the plant and facilities of any 
stevedoring company” and subsection (b) 
authorizes him to delegate his powers of 
operation to an appropriate territorial agency. 
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Article Xll. Organization, Collec- 
tive Bargaining. 


Section 1. Private employees. Per- 
sons in private employment shall 
have the right to organize for the 
purpose of collective bargaining. 


Section 2. Public employees. Per- 
sons in public employment shall have 
the right to organize and to present 
and make known their grievances 
and proposals to the State, or any 
political subdivision or any depart- 
ment or agency thereof.—Constitu- 
tion of the State of Hawaii, agreed 
upon by the Delegates of the People 
of Hawaii in Convention, at lolani 
Palace, Honolulu, on July 22, 1950. 


The relations between the government 
and stevedoring workers “employed” by it, 
and certain of the conditions of such em- 
ployment are outlined in Section 4 (d): 


“In operating the plant and facilities of 
each company the governor, so far as 
possible and to the extert employees are 
needed, shall employ the personnel em- 
ployed by such company upon the seizure 
and taking of possession thereof or im- 
mediately prior to the disruption of service 
by such company, including employees on 
strike or locked out, if such disruption be 
due to a strike or lockout. Persons so em- 
ployed by the governor or otherwise em- 
ployed by the governor shall not by reason 
of such employment be or become entitled 
to civil service, retirement, vacation or other 
benefits provided by law for other employees 
of the Territory, nor shall they be required 
to possess the qualifications of other govern- 
ment employees, and no person shall be 
ineligible for employment by reason of the 
fact that he is not a citizen of the United 
States or of the Territory; provided, how- 
ever, that if it shall be necessary to employ 
persons who were not theretofore employed 
by the company, such persons shall possess 
the residence qualifications prescribed by 
section 451 of the Revised Laws of Hawaii 
1945; provided, further, that all citizens 
employed or engaged by the governor under 
the provisions of this Act shall subscribe to 


*t Italics supplied. There is one exception 
stipulated in Sec. 4 (d): 

“All services performed in the employ of the 
Territory in government operations under this 
Act shall constitute employment for the pur- 
poses of chapters 74 and 77 of the Revised Laws 
of Hawali 1945, as amended, and to the extent 
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the oath or affirmation prescribed by the 
provisions of chapter 13 of the Revised 
Laws of Hawaii 1945 and all non-citizens 
shall subscribe to the following oath or 
affirmation: 


wag do solemnly swear and 
declare, on oath, that I do not hold mem- 
bership in, pay assessments, dues, or make 
contributions to any organization or any 
political party which advocates the over- 
throw of the constitutional form of govern- 
ment of the United States of America or 
any change in the government of the United 
States of America, except as provided by its 
Constitution; that I take this obligation 
freely, without any mental reservation or 
purpose of evasion; So help me God.’ 


“.. The salaries and wage rates of the 
persons employed by the Territory shall be 
the same as those which existed in the 
industry immediately prior to the disruption 
of service occasioning the emergency. There 
shall be no deductions from such salaries 
and wages except as authorized by law in 
the case of other territorial employees. The 
hours of employment shall be the same as 
existed in the industry immediately prior to 
the disruption of service and in so far as 
possible the other conditions of employment 
shall be the same as then existed, and 
neither the governor nor the designated 
agency shall have authority to enter into 
negotiations with any such company or with 
any labor organization for a collective bar- 
gaining contract with respect to wages, 
hours and other terms and conditions of 
employment in the industry.” 

As in Act 2, so in the present law a 
“Stevedoring Revolving Fund” is appro- 
priated (Section 4 (e)) and provision made 
(in Section 4(f)) for compensation to the 
seized companies: “From time to time the 
governor shall pay from the revolving fund 
to each company whose property has been 
appropriated just compensation for the ap- 
propriation and use of its property.” It is 
clear that the territorial government, even 
though the act (in Section 4(d)) speaks of 
“persons employed by the governor” 
to work as stevedores, is not intended to be 
an “employer,” which term, according to 
Section 2(j), “shall not include the Ter- 
ritory or any agency thereof.” ™ 

Employees working as stevedores for the 
government, although not “employees” in 


of such services the Territory shall be deemed 
an employer within the meaning of said chap- 
ters and shall make the contributions required 
of a new employer as prescribed by said chapter 
74."" (Ch. 74 provides for unemployment com- 
pensation and Ch. 77 for industrial accident 
compensation.) 
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the sense of being “entitled to civil service, 
retirement, vacation or other benefits pro- 
vided for other employees of the 
Territory” are to be considered employees 
where duties and liabilities rather than 
privileges or rights are involved. Section 
6 (a) provides that “All persons employed 
by the governor shall be deemed 
government employees within the meaning 
of Act 42 of the Special Session Laws of 
Hawaii 1949.” That statute, it will be re- 
called, was approved by the governor two 
days after the resumption of stevedoring 
operations after the settlement of the 1949 
strike. It made it “unlawful . . . for any 
government employee to participate in any 
strike against the government” and pro- 
vided that its terms “shall be enforceable by 
injunction proceedings . re 

The kind of interference with government 
operations which is prohibited is described 
in Section 6 (b) as follows: 

“After a proclamation of an emergency 
pursuant to section 3 and until the termina- 
tion of government operations as provided 
by section 5, it shall be unlawful for (1) any 
private employees or labor organization 


to engage in a strike, or a concerted refusal 
to transport or otherwise handle any cargo 
or to perform services on any vessel or with 
respect to any facility, or (II) any person 
to concert to withhold patronage, employ- 


ment, or other beneficial business inter- 
course, or (III) any person, with a purpose 
of instigating, inducing, procuring, bringing 
about, coercing or inciting any such strike 
or concerted action or a continuation there- 
of, to picket or to establish or maintain a 
picket line of one or more persons, where 
an object of any such strike, concerted 
action, or picketing, is to (A) interfere with 
government operations under the provisions 
of this Act, or (B) force or require any 
person to cease transporting or otherwise 
handling cargo with respect to which steve- 
doring services or related services have 
been or are to be performed by the govern- 
ment under the provisions of this Act, or 
(C) cause loss, injury or damage to any 
person by reason of his having transported 
or otherwise handled or being about to 
transport or otherwise handle any cargo 
with respect to which stevedoring services 


Sec. 4 of Act 42, Special Sess. 
Hawaii 1949. 

> At the end of this subsection is a proviso 
which reads: 

“Provided, however, that in the case of an 
emergency arising out of a labor dispute in the 
stevedoring industry, this paragraph shall not, 
by reason of refusal to return to employment 
involved in such labor dispute or by reason of 
refusal to accept employment by the govern- 


Laws of 
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or related services have been or are to be 
performed by the government under the 
provisions of this Act 


“Termination of government operations” 
is provided for in Section 5, which provides 
that, whenever the governor finds “that any 
company whose plant . . . [is] being Oper- 
ated by the Territory . [is] in a posi- 
tion to resume immediately, and continue 

[operations] without interrup. 
tion or that government operation . . . js 
no longer required for the public health, 
safety and welfare, he shall terminate goy- 
ernment operation of such plant . . . and 
shall restore the same to such company.” 


So, with Act 209 of 1951 on the statute 
books, supplemented by Act 42 of 1949. 
and Section 4115 of the Revised Laws of 
1945, providing for mediation and emer- 
gency boards, the territorial government js 
doubtless now in a better position to meet 
any possible recurrence of trouble on the 
docks than it was in 1949. In a better 
position, yet in a position still far from 
satisfactory. 


XV 


This is not the place for extended com- 
mentary upon the expedients resorted to by 
the territorial government in dealing with 
the 1949 dock strike or upon the pattern 
of legislation now embodied in Act 209 for 
use in the event of another one. It seems 
clear that in 1949 the community was caught 
unprepared. The result was legislation de- 
vised too hurriedly to be as satisfactory as 
it might otherwise have been. The fact that 
it was found necessary to amend Act 2 in 
important particulars within two weeks of 
its enactment sufficiently underlines this 
circumstance. More importantly, there is 
room for question as to the wisdom of some 
of the conditions surrounding seizure and 
government operation. Should the profits 
from governmental operation have been paid 
over to the companies? Should persons 
“employed” by the governor as stevedores 
have been denied the status of employees 
in respect to the benefits (vacation pay, 
etc.) ordinarily incident to public employ- 
ment and at the same time have had that 
status thrust upon them for the purpose of 


ment, apply to any employee engaged in such 
labor dispute.”’ 

This proviso is supplemented by the more 
comprehensive provision, in Sec. 7, to the effect 
that ‘‘nothing in this Act shall be construed to 
require an individual employee to render service 
without his consent . . . [or] to make the quit- 
ting of his labor or service by an individual 
employee an illegal act.”’ 
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During the eight years of contractual 
relationship between the I. L. W. U. 
and Hawaiian stevedoring com- 
panies, wages have been increased 
through collective bargaining from 
60 cents per hour to $1.40 per hour. 
_.. The pattern of good labor rela- 
tions in longshoring is pointed up by 
the fact that during this entire period 
there have been no general dock 
strikes in Hawaii. Nor have there 
been any arbitrations of negotiable 
issues. All agreements have been 
the result of free collective bargain- 
ing. The current strike is the first gen- 
eral waterfront strike to which Hawaii 
has ever been subjected. . . . [All 
contracts] contain a clause providing 
for the arbitration of grievances.— 


J. P. Blaisdell, July 12, 1949. 





foreclosing their right to strike? Should 


the law have foreclosed the governor, or 


s designated agent, from negotiating with 
the union during government operation? 
Should arbitration have had a place in the 
legislative scheme, either to the exclusion 
)f seizure or as a supplement to it? Would 
it have been wiser to have extended the 

overage of the Hawaii Public Utility Labor 
Act of 1949 to include stevedoring, at the 
same time amending that act as might have 
seemed appropriate in view of such exten- 
sion of coverage? It seems unlikely that 
these questions could have been adequately 
considered on the eve of the enactment of 
Acts 2 and 3, however much or little con- 
sideration may have been given them in 
connection with Act 62 later on in 1949 and 
Act 209 in 1951. 

But even though the territorial legislation 
dealing with the disruption of service in 
stevedoring were as perfect a creation as it 
is given to legislators to devise, it still 
would leave the territory in a very unhappy 
—and perhaps precarious—position. The 





*© Convention report cited at footnote 209, 
at p. 7. 

751 Convention report, at p. 7. Note the serious 
effects upon the Hawaiian food supply of the 
Pacific Coast maritime strike of 1936-1937. That 
strike had almost as serious an effect upon the 
Hawalian economy as did the island strike of 
1949. See footnote 235. 

= For example, the agreement between the 
Pacific American Shipowners Association and 
the Pacific Coast Marine Firemen, Oilers, Water- 
tenders and Wipers Association, in effect in 
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reason is that the territorial! government 
has power to act only with respect to long- 
shore activities at one end of the marine 
trafic stream which, in a very significant 
sense, is Hawaii's “life line.” In other 
words, the critical vulnerability of the island 
community in the face of a longshore strike 
—especially where the striking union also 
is dominant in the industry on the Pacific 
Coast—arises out of the circumstance that 
the jurisdiction of the territorial courts and 
legislature stops at the water’s edge. They 
can control operations only at the island 
end of the two-way marine traffic lanes. 
Thus, even though operations at the insular 
ports were successfully maintained, by gov- 
ernment operation or otherwise, a union 
which could prevent the loading of Hawaii- 
bound ships on the Pacific Coast could cut 
off a large part of the imports of food and 
other items into Hawaii. As has been noted, 
that is precisely what happened in the 1949 
strike. As the ILWU officers pointed out 
at the union’s 1951 convention, “These 
efforts [in San Francisco and Los Angeles 
to load cargoes for Hawaii] were in vain, 
and throughout the strike only those cargoes 
cleared by the Territorial Strike Strategy 
Committee moved from West Coast ports 
to Hawaii.”™ The union officers, recog- 
nizing how this was made possible, pointed 
out that “The support of the West Coast 
Longshoremen especially was a solid bastion 
in protection of the Hawaii union and its 
demands.” ™ 
This support was made more efficacious 
because of the widespread recognition, among 
members of maritime labor organizations, 
of the union tradition of respecting picket 
lines. It just is not “cricket” in these circles, 
when one union sets up a picket line, for 
others, whether members of the same union, 
another union or no union, to load or unload 
cargo behind it. This union folkway per- 
sists, moreover, even in cases where the 
workers whom the employer expects to load 
or unload are covered by contracts by the 
terms of which their union commits them to 
continuance on the job and at work without 
strike, stoppage or slowdown or even “to 
perform work as required.”™ As has been 


May and June, 1949, provided in Sec. 12 that 
there were to be no strikes, lockouts or stop- 
pages of work. Despite this provision members 
of the Marine Firemen’s union manning the 
engine department of the Matson freighter 
Hawaiian Builder, after it arrived in Port Allen, 
Island of Kauai, Hawaii, on May 1, 1949, re- 
fused to sail the vessel from behind ILWU 
picket lines. The case went before the arbi- 
trator upon complaint of the Matson Company 
and the arbitrator held that there was no vio- 
lation of the contract because ‘‘the prohibi- 
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noted, Mr. Harry Bridges repeatedly stressed 
the proposition, both before the Senate com- 
mittee and elsewhere, that no member of 
his union be required to cross a picket line.™ 
It was even pressed upon the seven com- 
panies in the closing days of the strike as 
one condition of its settlement. It evidently 
was not so included. 

Quite apart from the picket-line aspect of 
the problem, it seems clear that, in the cir- 
cumstances incident to the isolated position 
of the Hawaiian Islands, territorial legisla- 
tion scarcely can cope effectively with the 
problems precipitated by an insular strike 
in the stevedoring industry. At any rate, 
this is true in the context of a pattern of 
union organization which makes possible 
the sort of effective strike action at both 
ends of the Hawaiian “life line” against 
which countervailing action for the protec- 
tion of the community is impossible for a 
territorial government whose jurisdiction is 
only insular. It is not surprising, therefore, 
that on April 28, two days before the strike 
was to be called, the territorial legislature, 
as has been noted, intuitively turned to 
Washington, memorializing the federal Con- 
gress, in its Joint Resolution No. 17, to 
amend the Railway Labor Act or in some 
other appropriate way to exercise its na- 
tional power to protect the stream of com- 
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merce “inter-State” between California ang 
Hawaii in some fashion parallel to the 
protection extended to that commerce inter. 
state upon the mainland. But the Senate 
committee, perhaps wisely, thought that the 
legislature first should exhaust territorja| 
resources for dealing with the problem 
The territory, perforce, did so; with what 
limited success has been noted. If and 
when another Hawaiian dock strike comes, 
Act 209 or some territorial alternative to j; 
(for better or for worse) will be invoked 
and will fall short of its objectives, and the 
Congress may once more be memorialized, wit) 
results—especially if statehood shall have 
been achieved—perhaps unlike those reached 
in 1949. For when the chips are down and 
the servicing of a whole community is 
threatened by the otherwise lawful conduct 
of any group within it, the community in- 
terest must prevail. It is doubtful whether 
it can be made to prevail short of the exer- 
cise of federal power, directed either toward 
deflation of “respect” for picket lines by 
requiring nonstriking workers either to 
work or become strikers, or toward the 
provision of the same sort of protection 
against labor disturbances disruptive of 
maritime traffic between Hawaii and the 
mainland that the Railway Labor Act pro- 
vides for rail transportation between cities 
on the mainland. [The End] 
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Mr. Scutrrers. That is all. . 

Senator Ives. Questions? Senator Griswold? Senator Neely? 
senator Douglas ? ; 

Senator Doveras. I would like to ask a question or two, if I may, 
bout the Butler bill, S. 225, which I understand you favor and which 
ou show in the appendix to your testimony. : svat 

As I understand it, you say that if there was a strike which inter- 
upted 30 per cent of the traffic between the mainland and Hawaii, 

‘he Government should try to lease the vessels itself, and then operate 
ommunications between the mainland and the islands? 

Mr. Scutrrers. Did you say “would lease them”? 

Senator Doveras. Section 10 of your bill. 

Senator Ives. Senator Douglas, I think the bill he was talking about 
snot the Butler bill. 

Senator Doveras. I see. The bill which you present as an ap- 
pendix and which I assume you favor has such a provision—is that 
true? 

Mr. Scutrrers. That is right. 

Senator Doveras. If you will look at section 10, it does not provide 
for seizure, but it provides that the Government shall negotiate for 
the leasing of the vessels. Is that true? That is section 10 of your 
recommended bill. I thought it was the Butler bill, but I see it is not. 
It ison page 5 of that bill, section 10. 

Mr. Scutrrers. That is true. 

Senator Doveias. Not seizure, but lease. 

Suppose the company held up the Government to high terms, high 
rentals. There would be no power in the Government to take over 
the line, since seizure power is not granted. 

Mr. Scuirrers. That istrue. There would have to be certain nego- 
tiations carried on. 

Senator Doveias. Why do you not favor seizure? 

Mr. Scuirrers. We do not feel that either party should enter into 
this. We feel it should be strictly a Government operation, and if 
the Government seizes the facilities, then we feel that there would be 
in injustice done to the employer if the facilities of the employer were 
taken. 

Senator Doveias. What this bill might do is to put the Government 
in the position of being a strikebreaker on terms which the company 
or companies could dictate. 

Mr. Scuirrers. We have felt that in Hawaii, there was ample ship- 
ping facilities of the Government going through the Pacific, and it 
would not be necessary— 

Senator Doveias. You mean Government-owned ¢ 

Mr. Scuirrers. Government-owned ships and vessels, yes. 

Senator Doveias. Wait a minute. Is not the main connection be- 
(ween Hawaii and the mainland the Matson Line? 

Mr. Scuirrers. That is the main line. 

Senator Doveias. The Matson Line is privately owned, is it not ? 

Mr. Scutrrers. That is right. 

Senator Doveias. Any suspension of the Matson Line really cuts 
the chain of ocean communication between the mainland and the 
islands, does it not? 

Mr. Scutrrers. That is right. 
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Senator Dove.as. This question always comes up before us. I some. 
times feel like saying, “A plague on both your houses.” 

Senator GriswoLp. Senator Douglas, may I interrupt? 

Senator Dova.as. Surely. 

Senator Griswoup. In normal government procedure, in any unit 
of government if they are authorized to buy land to build a road, they 
usually have authority to condemn unless they can get it at a fair price, 
This should be about the same thing. 

Senator Dove.as. This gives no power to condemn. 

Senator Griswoip. That is right. If the Government is forced to 
do this, it should have the right to condemn or seize, or whatever term 
you want to use. 


Senator Dovueias. That is just the point I was indirectly seeking 
to establish. 

Now I want to come to this. I do not want to read anybody a 
lecture, and I do not believe in bulldozing witnesses of any descrip- 
tion. A lot of us are disturbed, howeret ber the situation in Hawaii. 
The feeling of a good many of us, as I say, is “A plague on both your 
houses.” 

It is true that some of the trouble—I will not say all of the trouble, 
by any means, but some of the trouble comes from the very close con- 
centration of economic power in Hawaii. I think the facts are 
established that the so-called Big Five families—I do not have all their 
names, but I believe they include the Castle family, the Bishop family, 
the Campbell family, the Macandless estate, and whether the Judd 
family is still one or not, I do not know. But the Big Five families 
hold virtually all the sugar and pineapple plantations. It is com- 
monly believed that they control the Matson Line. I believe that is 
true. 

It used to own all the interisland shipping among the islands of 
Hawaii. There you have a very tightly held situation in which, when 
you get in a struggle with the Matson Line or the docks, it transfers 
itself to the pineapple and sugar plantations, and when you get into 
a struggle with the latter, it transfers itself to the docks and to the 
lines, and in the process it tears Hawaii to pieces. 

I see Mr. Bridges in the room. I want to say very frankly I wish 
some other union than his union were out in Hawaii. I say that very 
frankly. 

Also, I think that this concentration of power on your side—I will 
not say “on your side,” but on the side of the employers—has created 
a situation in which perhaps Mr. Bridges’ union has been able to get 
a foothold. 

Is there any way you can break up this tight concentration of eco- 
nomic power on the Islands? Until you do, I think you are going to 
have lots of trouble. I hope you will not, but I think you will. 

Mr. Scutrrers. I| believe that we have settled many of the differ- 
ences, and I think that things are on a fairly stable basis. I am 
here speaking now for the small businesses. I am not interested in 
speaking for the large businesses at this time. 

Senator Doveias. You say, “A plague on both your houses,” too, 
do you? 

Mr. Scutirrers. No; I do not. 

I am speaking for the chamber of commerce, and in the interest of 
the small-business men who are faced with practically annihilation 
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luring shipping strikes and tieups, such as we are faced with. I 
fee! that we should be given consideration in some type of legislation 
that will not tie us up completely. 

Senator Doveras. If the Big Five should sell the Matson Line and 
make the docks public utilities — 

Mr. Scuirrers. I am not in a position to speak on that. 

Senator Doue.as (continuing). Would that not be one solution / 
[f you could decentralize economic power, so there would not be one 
small, tightly held group controlling the economics of the islands— 
| will not say anything about the politics of the islands—would that 
not be a solution ¢ 

Mr. Scutrrers. I think we have had ample demonstration in the 

slands that the so-called control is not as strong as it is talked about. 
| think you will find that the so-called power has been greatly de- 
creased in the last 10 or 15 years. 

Senator Dove.as. This may be an aside, Mr. Chairman, but I think 
t isat the heart of the Hawaiian difficulty. 

Senator Ives. I think it is very pertinent, myself. 

Are you through, Senator Douglas? I have a question I wouila 
like to ask. It may have been covered during your discourse, and I 
may have failed to grasp it as you went by. I was somewhat dis- 
tracted for one reason or another up here at the time. 

I am just curious to know what nolo services there are to handle 
the shipping if and when the Federal Government takes over, and 
there is no Matson Line or private shipping to handle it. Are you 
talking about the naval shipping? 

Mr. Scuirrers. Naval transport, naval vessels, the subsidized lines 
of the Government. We feel that there is ample capacity to take 
care of our needs in an emergency of that nature. 

Senator Ives. Is there any other question ? 

Thank you very much, Mr. Schiffers, for favoring us with the 
courtesy of appearing out of order. 

If there is nothing further on the part of any member of the com- 
mittee, we will sentia recess until 2 o’clock, when we will reconvene 
in this same room. 

(Whereupon, at 12 noon, the hearing was recessed until 2 p. m., of 
the same day.) 


AFTERNOON SESSION 








The CuHarrman. Please come to order. 
The first witness this afternoon is Mr. Harry Bridges, woo of 
the International Longshoremen’s and Warehousemen’s Union 


We will be glad to hear from you. 
Other members of the committee will be in presently. 


TESTIMONY OF HARRY BRIDGES, PRESIDENT, INTERNATIONAL 
LONGSHOREMEN’S & WAREHOUSEMEN’S UNION 





Mr. Brivces. Mr. Chairman and members of the committee, my 
name is Harry Bridges. I am the President of the International 
Longshoremen’s & Warehousemen’s Union. 

I am here to make a statement for the record on the question. of 
the Taft-Hartley law. Before I deal specifically with that law, how- 
ever, I would like to mention a situation which was discussed just 
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before recess. I just thought it might be best to mention it now whey 
the matter is fresh in the minds of the committee. 


=e) 




































































secon 

The gentleman from the Hawaiian Chamber of Commerce was test. M 
fying just before the luncheon recess of the committee and making work 
some recommendations to this committee with respect to some legis. Se 
lation to prevent any strikes taking place in Hawaii. ave 
In the summary of the statement and in the statement itself tha M 

I have presented to the committee and ask to be made a part of the me 
record, there is a part on Hawaii. Inasmuch as the subject came up, cott 
I would like to discuss it and then discuss the Taft-Hartley law. does 
We know there is a bill before the Senate asking the outlawing M 
of any strikes in Hawaii without offering, of course, any ways or rigl 
means to settle labor disputes. The situation in Hawaii has been be. s 
fore this committee before. A member of the committee, after hearing \ 
me testify and the representative of the Hawaiian Employees Counc] pli 
testify in 1949 made a statement, and I refer to Senator Morse’s state. . 
ment in a hearing before the Committee on Labor and Public Welfare 
of the United States Senate in the 81st Congress. That was July 12, : 
1949, and at that time—I have a document, the minutes of that hear- ver 
ing—and on page 96 Senator Morse has this to say: em 
I want to say that on the basis of the employer’s failure to accept arbitration | 
under the facts of this emergency, I think they are presenting the weakest er’ 
employer’s position in any labor dispute, including the thousands of labor th 
disputes that came before the War Labor Board during the war, that it has Fi 





ever been my privilege to hear and study. 


That was after many hours of discussion and hearing before this com- 
mittee. And in the statement before you on Taft-Hartley, we have 
this to say: 

















In the Territory of Hawaii, the ILWU has been bargaining with a group of 
employers—the Big Five—who completely dominate the Islands economically, 
socially, and politically. 

These employers have established certain basic antiunion principles to guide 







‘I 
their industrial relations. The principles add up to this—the open shop, no : 
arbritration, no recognition of sympathy strikes or of the right of workers to . 
refuse to cross a picket line, and no bargaining with a union unless it is in q 





compliance with the Taft-Hartley Act. 

These principles explain every strike that has been precipitated in Hawaii. 
In 1949, when this union offered to arbritrate the issues involved in that strike— 
primarily wage issues—the Hawaii employers sent a spokesman back to this 
very committee to announce that they absolutely refused to arbritrate. And 
they went further in stating that they didn’t want the emergency dispues pro- 
vision of Taft-Hartley applied to the strike. Of course the provisions of Taft- 
Hartley were not applied because the employers didn’t want them applied. 

As the hearings before this committee on July 12, 1949, show (see p. 80) in 
the 1949 strike there was no injunction—meaning the Taft-Hartley injunction— 
while in 1948 there was, because in 1948 the employers felt that it was to their 
advantage to have a Presidential board of inquiry and an injunction, while in 
1949 they did not. They figured they could take on and defeat the union with- 


out such help. 
The reason there is trouble such as labor disputes in Hawaii is the 
power of those many employers down there and their arbitrary posi- 
tion on the four principal points I mentioned here. 

Senator Tarr. What were those four points? 

Mr. Briners. First the open shop. In other words, all the em- 
ployers are banded together in one employers’ council there and 
they won’t grant a union shop. 
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senator Tarr. They will not grant a union shop. What is the 
second point ? 

Pailin: No recognition of a sympathy strike or right of 
worker to cross a picket line. 

Senator Tarr. That is forbidden by the Taft-Hartley Act. So they 
ave a perfect position on that. 

Mr. Brrpees. Wait just a minute, Senator. I did not know that. 

Senator Tarr. Certainly, there is no such thing as secondary boy- 
cott permitted by the law, a sympathy strike. The Taft-Hartley law 
loes not justify sympathy strikes. 

Mr. Brivers. Let us leave aside sympathy strikes. How about the 
right to eross picket lines, does it forbid that too? 

senator Tarr. Under some circumstances that is forbidden. 

Mr. Bripers. No bargaining with the union unless it is in com- 
pliance with the Taft-Hartley Act. 

Senator Tarr. That certainly was a correct and legal position. 

Mr. Briveérs. I am not saying these positions are not legal. 

Senator Tarr. I notice when you read them they seemed to be 
very reasonable positions. I could not see how you could blame the 
en ployers for taking these positions. 

Mr. Briners. We do not blame the e mployers. We say to the Gov- 
ernment, “Keep your nose out of it and we will take them on.” If 
the Government stays out of the picture, we will handle that Big 
Five down there. That is the only reason their power has slipped 
somewhat lately because of us. We had to organize the whole island 
because they had them organized. 

Senator Tarr. Did I understand you to say that President Truman 
was willing to use the Taft-H: urtley injunction? He refused to use 
t when they didn’t want to use it? He followed their instructions? 

Mr. Brivees. I don’t know what instructions he followed. They 
ire the facts of the case. We had a strike on the Pacific coast in 1948. 
fhere was no shipping to Hawaii. Then the employers came in, they 
isked for an injunction, they got it. That injunction cost us around 
$13 million in wages, because they had to stay on the job the extra few 
months at the same old wage rates. 

If the injunction was necessary on the mainland in 1948, we could 
not see why the injunction could not have been necessary in Hawaii. 
They did what the gentleman this morning was urging this commit- 
tee to do, namely the Territorial government of Hawaii went into 
the strike-breaking business. They took over the private ships, the 
privately owned ships and docks, and they operated those ships, the 
companies got their profit and the strike was outlawed. It was out- 
lawed on the basis it is not a strike any more against private opera- 
tors, it is a strike against the Government. We won the strike all 
right, but it took a few extra months to do it. That is all for that. 

On Taft-Hartley, I am before this committee today to tell you that 
the ILWU has been and continues to be completely opposed to the 
Taft-Hartley law. We oppose this law; we believe it would be in 
the best interest of the vast majority of the American people—those 
who earn their living by their own labor—to have this law repealed. 

This is so because the Taft-H: irtley law was written by men who are 
not found among the friends of the American working people. The 
purpose and the “result of this law has been to bring the Government, 
with all of its power, into the collective bargaining relations on the 
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side of the employers; it has weakened the bargaining power of ¢] 
and every other trade union in America. 

The ILWU is atrade union. We are an organization of workers- 
men and women—who have joined together to advance their materia] 
well-being and security through collective bargaining with their ey 
ployers. 

We want this law repealed because it has weakened our collective 
ability to improve our lot. The members of this union paid for Taft- 
Hartley in the wages, conditions and other benefits they were unable to 
win because the law is on the books. 

Our experiences since 1947 have shown us how correct we were jy 
opposing this law when it was being drawn up. The law accon- 
plished exactly what we feared and w varned it would do—it made us 
a less effective union and it made it tougher for us to win new gains, 
and in some instances to hold onto what had alre: udy been won. 

Asa union of longshoremen, warehousemen and allied crafts we have 
another reason for resenting what this law has done to our union. 
While we have been harassed and weakened by Taft-Hartley, while 
our resources have been reduced by suits, litigation, strikes and other 
forms of strife as a result of the new weapons eee placed in 
the hands of the employers, we have watched : 1 corrupt, gangste1 
ridden, rotten and parasitical union on the East coast go its merry way 
exploiting the longshoremen and the public with no hindrance fron 
this law which purports to be concerned about improving labor-man 
agement re ‘lations. 

Our members want to know why Taft-Hartley has been used t 
wreck our hiring-hall structure while it condones longshoremen in 
New York and other eastern ports continuing to work in the kind of 
iungle we drove out of the West coast in 1954. 

KF rankly, the members of the LILWU see nothing more in Taft- 
Hartley than an evil plot through which the major achievements of 
this union could be wiped out and the East coast setup imposed on us. 

Incidentally, I want to call to the attention of the committee a re- 
inark of one of the members of the committee in 1951 where he says 
specifically that the Taft-Hartley law was aimed to put our union out 
of business and to destroy the hiring hall. 

Senator Tarr. It was aimed in part to put Communist-dominated 
unions out of business. Otherwise it had no such purpose. 

Mr. Briners. I will show you your remarks. This was before the 
Senate Committee on Labor and Public Welfare, Friday, June 1), 
1951. Senator Taft is questioning Mr. Hoyt Haddock, who is the 
Secretary of the CIO Maritime Committee, and Senator Taft reads 
a statement by one Harry Lundberg which says: 


The West, coast shipowners are a front for a bunch of Communists 


Then Mr. Taft goes on and says this 


I don't quite see your point. If you want to keep the Communists out of your 
union, the same bill will permit the Communist union to keep Communists out 
of the Communist union. So you freeze Harry Bridges forever out of contro! 
on the longshoreman situation on the West coast. 


Haddock says this— 


Is the failure to pass this bill going to eliminate Harry Bridges? 

Tarr. I think so, yes, as long as this bill is not passed, there is a chance for 
the people fighting him to succeed by suit and otherwise under the Taft-Hartley 
law— 
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| then these words come 
force an open situation in the longshoremen on the Pacific coast. 


d an open situation simply means when you take this whole state- 
it and put it all together, the elimination of the hiring hall, 
senator. 

Senator Tarr. The open situation I was referring to was to get rid 
of the Communist monopoly of longshoremen on the Pacific coast. 
That was the only thing. Of course, it would have been succeeded 

yanother union. T here was no question of eliminating unions. My 
statement had no such implication, of course. 

Mr. Brivers. I have the whole statement here and the statement 
is the hearing on the Magnuson bill to exempt hiring halls from the 
l'aft-Hartley iaw. The ‘whole issue goes to the elimination of the 
laft-Hartley law. So I don’t think I am mistaken, Senator, unless 
these remarks are incorrect. 

And it is true what I just said about the east coast. Now, we have 
made a study of this situation. We have still to find one single place 
where the Taft-Hartley law has been used against the east coast ILA; 
with all the gangsterism, all the racketeering, all the murder and all 
the organized pilfering, the narcotics running, the kickbacks and 
ever ything else, where most of the officials are crooks and gangsters 
with police records. And it is a matter of et knowledge : now and 
t isa matter of official knowledge, in the State of New York as a result 
of hearings recently, that the Taft-Hartley law in no way protected 
those workers. The Tatft- Hartley law was never used against Joe 
Ryan and his mobsters. It was never used to dig up any financial 
accounts there. 

I have a record here of the amount of money that Ryan and his 
gang, Ryan personally, used for himself out of a so-called anti- 
Communist fund, used it to buy Cadillacs, to buy silk shirts, $10,000 
to pay his own personal insurance premiums alone, golf club fees, 
and so on down the line. It amounted to many, many thousands of 
dollars. The Taft-Hartley law is supposed to do something about 
those things. It was never used. But since the day it was passed 
that law has been used to harass our union, put it out of business, take 
away our conditions, to try to bring back the shape-up and the law 
was expressly designed for that purpose, if we can go by the way it 
has been operated. As a matter of fact, the law has been used to set 
up an open-shop hiring hall on the west coast and under the protection 
of the law there has been an effort by some steamship companies to 
ring the gangsters and crooks that we chased out back on the water- 
fronts of the Pacific coast and back on the ships. I think this com- 
mittee ought to know it, and it certainly is one of the reasons we feel 
strongly opposed to this law and believe it ought to be repealed. 

I don’t suppose, incidentally, my position should not be construed 
or the position of my union should not be construed, that we think the 
east coast situation is going to be cleared up by any laws. It will 
have to be done by the union itself or by a combination of things. 
We do not believe it can be done by laws. And it is not going to be 
done by merely eliminating the shape-up either. You have to have 
a strong and democratic union to go along with it. 

Now, although the Taft-Hartley law purports to protect the workers 
and that is the language, “the exercise by workers of the full freedom 





TAFT-HARTLEY ACT REVISIONS 


of association and self-organization,” we have yet to find where the 
Taft-Hartley law in the case of our union, and I am only speaking 
of our union of course, protects the workers in the exercise of their 
full freedom of associations and other so 

We find it does not let them select their leaders, they haven’t got 
a free choice. It prevents them in many cases selec ‘ting their union 
and all the way down the line it is a burden on them. “That is why 
we think the law ought to be tossed out completely, repealed, period, 
and not worry about any other law in its place. 

We are not complaining about laws needed for our protection. 
\ll the Taft-Hartley does as far as we can see it is put shackles on us, 
We ane a fighting chance if the handcuffs are taken off. With the 
handcuffs on we know what has happened to us. Everything we have 
been able to gain in the past five years we have gained in spite of 
Taft-Hartley and not because of any part of the law. We cannot 
see a single good part of the law. That is the w: vy we see it because 
of our own experience. Maybe a lot of people don’t see it that w ay. 
It has also been our experience that this law has prevented the growth 
of unions and the growth of our union. 

Labor unions must continue to organize and grow if they are to 
protect themselves and to protect their conditions. The large number 
of unorganized people in an industry or in the country, constantly 
threatens union conditions that have been established; and the Taft- 
Hartley law acted as an effective brake on the spread of labor organ- 
ization. Union membership has dropped off and as our statement 
points out, even the new workers that have come into industry, the 
young people, they have not even been absorbed by the unions at the 
rate they have come into industry. One of the main reasons in our 
opinion, is this law and the w ay it operates. 

Now, I know the argument about what will be said, that some 
unions can show some growth. In other words, they might have more 
members now than they had 5 years ago. The tr agedy of that is 
that too many unions of that kind ean show growth all right, but they 
have orown by taking workers aw: Ly from other unions. That is 
another thing that Taft-Hartley has done. It has given weapons 
to unions that could not organize workers in the first place to go and 
organize them away from another union that already had them 
organized and generally in a way that has weakened the bargaining 
power all around of both organizations. 

[ admit some unions have grown, but most of their growth has 
come by raiding other unions. “But fundament: lly in terms of or gan- 
izing the unorganized, Taft-H: artley has effectively done a job in that 
respect ; it stopped it. No one can deny in our opinion that the basic 
prine iple of the Taft-Hartley law is to protect the minority. It is 
about the only law in the land we know these days that is utilized to 
protect minorities. Every other law seems to be operating in a way 
to go after minorities, especially unpopular minorities, but here is one 
law at least where its basic principle is to glorify and protect and 

neourage the minority, especially the disgruntled minority. 

It isa law that glorifies and gives the maximum protection and en- 
couragement to individuals to be informers, to be internal union 
wreckers, and to be labor spies for the employers and to do an in- 
ternal job of union wrecking. There is no question about that. After 
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all, there is a disgruntled minority everywhere in every place. I 
derstand there is even a disgruntled minority of one in the United 
States Senate. There was a disgruntled minor ity even among the 12 

\postles and we have disgruntled people and individuals in our union. 
The y have more democracy and free speech in our union than any in 
other union, and they utilize it. This law serves to break down the 
democratic process in our union. We have a democratic organization. 
Any individual in there has a free right to say and do anything that 
he pleases, without any reprisals, but here is a law that comes along 
and this law is operating to destroy the democratic trade-union 
processes that we built up over a period of many, many years, pro- 
cesses that do not discriminate, processes that let the ordinary rank 
and file workers, if they have a complaint against their officers, re- 
move them. This law is preventing us from utilizing those things. 
In our organization all the officers must be elected by secret referen- 
dum. We have a primary election and we have a final election. We 
have a 15 percent recall. Any officer in the union can be recalled by 
15 percent of the membership in good standing simply filing a petition 

saying we don’t like you, your nose is to long, or some ‘thing; and away 
he goes. That includes me or any top officer of our union. 

There are all kinds of other democratic provisions of our constitu- 
tion, compulsory membership meetings; no strike can be called with 
out secret referendums; no agreements can be accepted without a secret 
referendum of approval of the rank and file. When we take a strike 
vote we don’t call the strike unless the vote carries by at least 85 percent 
majority. When the strike is called off, it has to be called off by secret 
referendum. All negotiating committees are set up by secret refer 
endum, and all the way down the line 


This law is making that kind of democratic apparatus more and 
more difficult to work, The men are afraid in many cases if they use 


the democratic union machinery against some disgruntled individual 
who might be a paid stool pigeon or informer or labor spy of an em- 
ployer, there will be a suit and there have been suits and there are 
suits. 

Another reason w hy we want the law re ‘pealed. 

Senator Neery. Am I correct in understanding you to say that all 
laws, except the Taft-Hartley law, are designed to protect the minority 
instead of the majority ? 

Mr. Briners. No. I said that the principle of most laws, Senator, 
is to protect the majority. 

Senator Neery. Then you think that laws generally protect the 
majority but not the minority ? 

Mr. Brivces. That is right. 

That is my position and the position of my organization, that the 
basic principle of the Taft-Hartley law is to protect the so-called 
rights of the individual, to be an informer, to be a scab, a strike- 
breaker, an anti-union, internal union wrecker. The thing has hedged 
around so that with the protection of this law a real job is being 
done on trade-unions, a real job is being done to wreck them from 
within, to split them and weaken them in any way. 

Senator Nreery. I am sorry that I misunderstood you to say that 
laws were to we minorities instead of major ities. 

Mr. Briers. No, I did not say that. If I said that, that was not 
my intention. 
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Senator Neery. Is it your belief that the social-security law and 
the Clayton law were passed to protect majorities or minorities, or 
both ? 

Mr. Brinces. To protect minorities? No, I didn’t have those i; 
mind. 

Senator Neety. Those and many others are supposed to protect 
both minorities and majorities. 

Mr. Brivees. The majority, yes. My purpose is to say that most 
laws are passed to protect majorities. 

Senator Neriy. But you do not think that the Taft-Hartley law has 
that virtue ? 

Mr. Briners. No, I say the reverse is correct. It was passed specifi- 
cally to protec t the minority, especially the disgruntled minority, the 
disgruntled individual, to protect and encourage him, to reward him 
if he used his efforts against the union, against his fellow workers; 
that is the way the law is operating today, Senator. 

Senator Nee.y. Do you think it has done that? 

Mr. Bripers. It certainly has. In our own union, and unions all 
round us, I think any labor person will say that. We have an in- 
dividual in the union; we can’t even enforce our contracts. A part 
of our union works in a very dangerous industry, longshore industry. 
We have some accident safety rules as well as unique ones. We try 
to enforce them in the interest of the individual, as well as in the 
interest of the workers as a whole. More and more ny situation is 
slipping away from us because when we try to enforce a safety rule; 
for example, the individual is liable to turn around aes sue us under 
Taft-Hartley, and he can withdraw from the union and you can’t 
doa th ng; you can’t knock him off the job. 


We have a welfare and medical plan. We might have a pretty 
unique and advanced position. We ti ake the position in our organiza- 
tion that under ec mols ire and medical plan where all medical treat- 
ment and hospitalization is free, the individual's health is no longer 
his own personal concern. We auinye a person that is ill on the job or 
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lat Is 2 nsafe worker on the job a hazard to his fellow workers, 
especially i if he has the type of disease a th: at can be easily communicated 
to other people. We insist that that person go and get himself fixed 
up, especially where he has all the doctors, hospitals, and medical at- 
tention free. If he says, “No, I won't, my personal health is my own 
business,” we try to knock him off the job as a hazard to the other 
workers. Under this law all he has to do is file a suit and all the ex- 
perience we have with these field examiners, they don’t seem to be 
partial to unions; I can’t understand statements that say NLRB has 
been impartial to unions. It has not been our experience. 

Senator Neevy. Under the operation of this law has the Communist 
membership of these unions increased or decreased ¢ 

Mr. Briners. I don’t know that, Senator. How would I know that? 
I don’t know. s don’t think it has changed much in our outfit. 

Senator Nrety. The law has not done the Communist membership 
any particular hi arm then? 

Mr. Bripces. It has done our union a lot of harm. I am not here 
to say what affect it has had on other unions. 

Senator Nreevy. Has it had the effect of preventing an increase in 
your union’s membership ¢ 
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Bripces. Certainly. We figure we would have at least ten to 
wenty thousand more members if it had not been for this law. 
enator NreLy. I am talking a of Communist membership. 
Mr. Bripers. I don’t know. I don’t know how you could find that 
I can’t tell you. Maybe the best source would be to ask the 
mmunist Party, Senator, how their membership has been going. 

7 o get back to something I said awhile ago, again when the bill was 
passed, Senator Taft made this statement with respect to the purpose 
the bill: 
the first place, Mr. President, the bill does abolish the closed shop. Per- 

s that is best exemplified by the so-called hiring hall on the west coast where 
hipowners cannot employ anyone unless the union sends him to them. 






















Of course the trouble with that statement is that it is not a correct 
tement, in the first place, and second, this leads us to believe, to- 
gether with the other hearing before the committee that I mentioned 
while ago in 1951, that this bill was specifically directed against de- 
roying the longshore hiring halls on the west coast. That is what 
he record shows. We think it is unfair because in addition to this 
being class legislation, legislation directed against people merely be- 
1use they have to work for a living, here it is directed against a 
pecific group of people. It is extra legislation. It is not only legis- 
ition that goes to a group who are unfortunate enough, if you may 
ay that, to be working people, but selects out one group of those work- 
ing people to do a job, and sends them back to a method of doing busi- 
ess that we tried to outlaw a long time ago, and that anyone that 
nows the facts realizes that the hiring hall method of hiring long- 
oremen is the only way of doing a reasonable job and eliminate 
rruptness and things of that kind. 

The CuarrmMan. We have five witnesses this afternoon. Will you 
speed up? 

Mr. Brivers. I will be through in 2 minutes. I want to make this 
ist statement and then I will be through. 

Since this bill was passed I know there has been at least three 
trikes by our union that were very hard-fought and tough strikes 
that came about specifically through the operations of this law. In 
ach case the employers thought that by the use of the Taft-Hartley 

w they could do a job in our union. ‘They were wrong, but never- 
theless strikes broke out. One such strike was the 1948 west coast 
ongshore strike that went on for somewhat like 90 days and the com- 
nittee under Taft-Hartley that investigated that strike came up with 
the story that the strike was brought about by Taft-Hartley. 

The 1949 Hawaiian strike largely grew out of Taft-Hartley. They 
thought they could do a job under the Taft-Hartley law, too. It did 
iot work. Since then there has been a third, we had a third tie-up 
n 1949 in our warehouse union in San Francisco, again because the 
employers felt emboldened enough by the use of this act to force 
us on a strike. 

As I say, before the 1948 west coast maritime strike we had to work 
under the 80-day injunction. We made good use of our time but 
the men were forced to stay on the job for 80 days at the old wages, 
hours, and conditions, and even the people that the shipowners re- 
fused to bargain with because they were outside of the Taft-Hartley 
law, even though the shipowners took the position they would not 
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recognize them and deal with them because they were not covered 
by Taft-Hartle *y, nevertheless, they were enjoined from striking for 
80 days and eventually had to leave the local union, incidentally 


get into another local union which further weakened our 
zation. 


Now, it 


y, to 
organ)- 


» happens that our relationship with most of our em- 

ployers is cantiin good—I will even throw the Hawaiian employers 
in there on that one—at the present time. Not because they love 
us or anything like that, it is because they can’t very well do anything 
about it. They have tried their darnedest and they have cooled off 
for awhile. 

On the west coast waterfront for the 5 years we have had a good 

stable labor relationship, a very mature one and a complete absence 
of tieups by our union. 

Now we get the blame for a lot of them, but nevertheless, they are 
not our fault. The question was asked here this morning about some 
of the Hawaiian strikes. The last time we had a strike in Hawaii 
was 1949 as far as I know, on the waterfront, except some of those 
other strikes that were mentioned, like the 1-day strikes or 6-day 
strikes, they were the result of suspension of workers by the company. 

However, despite this act. we have managed to establish some pretty 
good stable labor relationships but the act is beginning to try to dis- 
rupt those things because in many many ways the act has an effect on 
us. Under this act we find that old-time skilled workers that left the 
industry for awhile to try their hand at being small-business men 

r farmers or because of illness, once they leave, they can’t get back 
because of this act. 

So here we find an employer as well as a union being denied the 
services of a person, a highly skilled and trained person that has been 
in the industry for many years, because he takes a leave of absence 
for a few months to try his hand elsewhere. He tries to come back, 
we can’t take him back, even though both sides want him back, 
because some disgruntled individual says if you take him on and don’t 
take me, I will sue you under the Taft-Hartley law. 

It is being done, the suits have been tried and we have been ordered 
to put them back to work. 

Senator Tarr. The Taft-Hartley law permits employers to employ 
anybody they want to at any time, regardless of what the union is 
saying about it. You so completely misrepresent in practically every 
statement you have made that there is no use entering in an argument 
about it. We would be here all day. 


Mr. Brinces. I am sorry. I am not up here telling you lies. I am 
making a statement that is true. 

Senator Tarr. You completely misrepresent the situation in that 
case as vou have in practically every other case. Are you a citizen 
of the United States, Mr. Bridges? 

Mr. Brinces. I think so. 

Senator Tarr. You think you are? 

Mr. Bringes. Yes, I think so, sir. 

Senator Tarr. Are you now under conviction? 

Mr. Brinces. That is true. That is a statement of fact. 

Senator Tarr. What were you convicted of? 

Mr. Briwces. Senator, that case is in the courts, it is right here in 
Washington before the Supreme Court the day after tomorrow. 
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senator Tarr. I want to know what the fact is. Today you are 
under re and of what? 

Mr. Bripers. The conviction came, I think the charge was defraud- 
ing the Gover ananthi 

Senator Tarr. I understood it was conviction for perjury for claim- 

¢ in an affidavit that you were not a Communist and the jury found 


vou were. Is that correct? 


Mr. Brivers. No, Senator, that is not so. 

Senator Tarr. That is not the case? 

Mr. Bripers. No, Senator. 

Senator Tarr. I was just so informed by the Department of Justice. 

[ understand the case was appealed, approved by the court, and now 
t is in the Supreme Court so it may not be just but I only wanted 
to have the facts brought out directly up to date. 

Mr. Brivers. I don’t want to discuss the case because it is being 
argued before the Supreme Court day after tomorrow, Friday, and T 
1m perfectly willing to come back after it is argued and discuss it. 
I think that would be better because this can indicate maybe either 
prejudice or influence on the court. But the fact of the mé itter is the 
technical charge is defrauding the Government. The reason for it 
s that if they charged me with perjury, they could not have gotten 
t in the statute of limitations, so the law was switched around to do 


{ 


a job. 
Senator Tarr. You were found guilty by a jury. 
Mr. Brinces. That is true, a statement of fact. But I just want the 


rd to be clear that under the Taft-Hartley law, Senator, what I 
iid was correct. Old-time employees that have worked for the 
ndustry for many years, the employer wants them back and the union 

ints them back, but individuals that worked te mporarily during the 

var, and claim they have the right for a job under Taft-Hartley, 
they have gone to the court, tney have gone to NRLB, they have sued 
and the NRLB has ordered those people put on the job. Certain 
cases like that are now pending. 

So Lam making a statement dealing with official records where the 
decisions have been handed down. ‘There are such cases. The awards 
iave beer against the union and against the employer. So I am not 
trying to kid the committee. I thought the committee would be inter- 
ested to know that particular fact. 

Now, of course as our statement points out, we have now some 
$7 million worth of damage suits pending against our union because 
of Taft-Hartley and we have spent upwards of $200,000 in lawyers’ 
fees trying to defend the union. 

Our union does not have any money. The only money our union 
has is in the pockets of its workers. They have certainly nothing 
like $7 million. We have a case pending against us now where the 
rn in that case are trying to make a Danbur y Hatters case out 
of One of our local union got into a dispute up in Alaska and 
the a of the union knew nothing about it and yet the employer is 
trying to collect from every one of the other 70,000 members. I don’t 
know what will happen, but it is a very unfair thing. We have 
$7 million worth of damage suits pending against us under this law 

right now. As to whether that will ever be paid off, I don’t know, 
ala my rank and file can say that. 
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I know the officers haven’t any money like that and the union does 
not. I presume one i two things will happen. The union wil] be 
put out of business or the employers will make a real effort to coll; 
out of the workers’ ha ‘kets. So our position, I guess, on Taft-Hartle) 
is one where we think it ought to be gotten rid of, repealed, period, 

We would struggle along wea nothing in its place. We are not 
one of the organizations that believe the Wagner Act should be 1 
enacted. We established our union before there was a Wagner Act, 
We think the whole labor movement would be better off without this 
act on the books, and instead of worrying about reenacting any part 
of it, amending any part of it, we simply ask that this committee 
consider taking the handcuffs off and getting rid of the whole thing 

We can’t se any good part about this law. I do not expect the 
committee to agree with our position. But that is the position of 
our union because of their experiences with it and their experiences 
are based upon some pretty sorrowful happenings. 

That is all I have to say. 

The Cuarmman. Senator Neely? 

Senator Neety. No questions. 

The Carman. Senator Taft? 

Senator Tarr. No questions. 

The CHarrMan. Senator Purtell ¢ 

Senator Purre.y. No questions. 

The Cuamman. Thank you, Mr. Bridges. 

Mr. Briners. Thank you, Mr. Chairman. 
(The two prepared statements of Mr. Bridges follow :) 





STATEMENT oF Harry Bringks, PResipENt, INTERNATIONAL 


LONGSHOREMEN’s & 
W AREHOUSEMEN’s UNION 









My name is Harry Bridges. I am president of the International Longshore- 
men’s & Warehousemen’s Union. 

I am before this committee today to tell you that the ILWU has been and 
continue to be completely opposed to the Taft-Hartley law. We oppose this 
law; we believe it would be in the best interest of the vast majority of the 
American people—those who earn their living by their own labor—to have this 
law repealed. 

This is so because the Taft-Hartley law was written by men who are not 
found among the friends of the American working people. The purpose and 
the result of this law has been to bring the Government, with all of its power, 
into the collective-bargaining relations on the side of the employers; it has 
weakened the bargaining power of this and every other trade union in America 

For your information I have attached to this statement (appendix A) a copy 
of a resolution on Taft-Hartley and the other antilabor laws which was unani 
mously adopted at the recently concluded 10th Biennial Convention of the ILWU 

This action by the ILWU is but the latest expression by the union on Taft 
Hartley. 

The ILWU opposed this law when it was still legislation pending before the 
Congress in 1946 and 1947. We have taken every opportunity since that time 
to make clear that we believe that Taft-Hartley has had a weakening effect on 
our union. Every convention of this union since 1947 has also condemned the 
law and called for its complete and outright repeal. 

The ILWU is a trade union. We are an organization of workers—men and 
women—who have joined together to advance their material well-being and 
security through collective bargaining with their employers. 

We want this law repealed because it has weakened our collective ability to 
improve our lot. The members of this union have paid for Taft-Hartley in the 
wages, conditions, and other benefits they were unable to win because the law 
is on the books. 

Our experiences since 1947 have shown us how correct we were in opposing 
this law when it was being drawn up. The law accomplished exactly what 
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feared and warned it would do—it made us a less effective union and it 

le it tougher for us to win new gains, and in some instances to hold onto 

t had already been won. 

As a union of longshoremen, warehousemen, and allied crafts we have an- 

er reason for resenting what this law has done to our union. While we 
e been harassed and weakened by Taft-Hartley: while our resources have 
been reduced by suits, litigation, strikes, and other forms of strife as a result 
the new weapons Taft-Hartley placed in the hands of the employers; we 

e watched a corrupt, gangster-ridden, rotten, and parasitical union on the 

st coast go its merry way exploiting the longshoremen and the public with 
hindrance from this law which purports to be concerned about improving 
or-management relations. 

Our members want to know why Taft-Hartley has been used to wreck our 
ng-hall structure while it condones longshoremen in New York and other 
stern ports continuing to work in the kind of jungle we drove out of west 
ist in 1934 
Frankly, the members of the ILWU see nothing more in Taft-Hartley than 
evil plot through which the major achievements of this union could be 
ped out and the east coast setup imposed upon us. 

{mong the achievements and standards of this union which are under 
Taft-Hartley gun are industrywide bargaining and agreements; the joint 
nion-management hiring and dispatching hall; the democratic structure of the 
ring system and of the union itself: the right of the rank and file members 
this union to choose the officers, administrators, and negotiators they feel 
do the best job for them; and the right of the union to enjoy whatever 
nd of independent political action the members decide upon. 


WHAT THE LAW SAYS AND DOESN’T DO 





The Taft-Hartley law should be repealed because in practice it has not 

ught about what the Congress itself stated to be the purpose of the act. 

The purpose of the Labor-Management Relations Act of 1947 was defined in 

ese words: “It is hereby declared to be the policy of the United States to 
liminate the causes of certain substantial obstructions to the free flow of 
ommerce and to mitigate and eliminate these obstructions when they have 
occurred by encouraging the practice and procedure of collective bargaining 
and by protecting the exercise by workers to full freedom of association, self- 
organization, and designation of representtaives of their own choosing, for the 
purpose of negotiating the terms and conditions of their employment or other 
mutual aid or protection.” 

The “practice and procedure of collective bargaining” have not been en- 
couraged. On the contrary, new obstacles to collective bargaining have been 
created by the law. I will detail this below from the experiences of the ILWU. 

The “exercise by workers of the full freedom of association and self-organiza 
tion” has not been protected. Trade unions have not grown nor have the un- 
organized workers been organized into trade unions during the past 5 years 
of Taft-Hartley even at a rate equal to that under which new workers came 
into the labor force itself. 

The simple fact is that despite the fact that more and more new workers 
entered the labor force in the past 8 years, the number of workers 








have 
organized into trade unions has declined. 

The continued expansion and growth of American trade unions—the organiz- 
ing of the unorganized—is the onlv guaranty the organized workers have that 
their own standards will be protected and maintained. Only when unions are 

rowil is the welfare of the union members and of all Americans advanced. 
Taft-Hartley has inhibited and paralyzed this dynamic necessity of the trade- 
union movement to grow And in so doing, Taft-Hartley has been most insidious 
in preventing all American workers—organized and unorganized as well—from 
achieving the fullest measure of the material and economic gains which are 


{ 
i 





clearly possible in our country today. 

The result has been that these unorganized workers—as well as the organ- 
ized—have not been able to win for themselves that kind of share of the national 
wealth and material well-being of the country as would have otherwise been 
the case if labor-union growth from 1947 to 1953 had continued at the pace of 
19387 to 1947. 

The “designation of representatives of their own choosi 
facilitated for the American workers under Taft-Hartley; 





has not been 
instead employers 
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and others have tried to use the law—and successfully at times—to convince 
workers to choose representatives more satisfactory to the employers and the 
politicians. 

In collective bargaining, in organizing and in the choice of representatives, 
trade unions have had a rough go of it under Taft-Hartley, 

The ILWU—and it’s particularly on the experience of this union that I base 
my conclusions—has had its full share of Taft-Hartley. In longshore, ware. 
house, and in our organization in Hawaii, we have undergone long and bitter 
strikes because certain employers felt that armed with Taft-Hartley they could 
destroy this union. They failed in their efforts—but not because any single 
part of the law helped the union to survive. The solidarity and determination 
of the ILWU alone accounts for our continued existence. 

Moreover, the Taft-Hartley law was designed for and has actually encouraged 
cannibalism in the trade-union movement. It encouraged those unions which 
were unable to organize the unorganized workers to embark—with the aid, com- 
fort, and collaboration of some employers and the miscalled National Labor 
Relations Board—on a program of raiding other unions. The ILWU has been 
subjected to this kind of raiding. It never could have taken place without the 
Taft-Hartley law on the books. 

At the same time that Taft-Hartley has released a whole host 
situations, it 
objectives. 


of antilabor 
has miserably failed in what were purported to be some of its 


There are pages and pages in the records of Congress about how the Taft- 
Hartley law would rid the labor movement of racketeers and gangsters. 
The most corrupt and gangster-ridden union in America flourishes 


east 


on the 
coast waterfronts. Taft-Hartley never disturbed this set-up which still 
goes on exploiting the working longshoremen with no hinderance from the law 
or the NLRB which enforces it, and enforces it in favor of 
against a union such as the ILWU. 

Or take the requirement that unions make public financial accountings. This 
was supposed to protect the union members from dishonest trade union officials. 

The ILWU didn’t need a Taft-Hartley for this; we have always given the 
fullest and most detailed financial accounting to the members. 

Yet a union like the East Coast Longshoremen has complied with Taft-Hartley 
and has duly filed certified financial statements with the Department of Labor. 
Even the most cursory reading of the newspaper headlines of the recent in- 
vestigation in the port of New York would reveal that this is a union in which 
officials drew upon union funds as though they were a personal checking account ; 
in which local after local keeps no books whatsoever and has no record of income 
or disbursements. How could the financial accounts filed under Taft-Hartley 
be anything but fraudulent? ‘Taft-Hartley never protected the working long- 
shoremen of New York from this kind of wholesale robbery. It 
meant to. 


such unions and 


was never 


The National Labor Relations Board doesn’t seem to be concerned about these 
kind of clear and patent violations of law. The Board exercises a calm and 
dispassionate disregard when it comes to protecting hard working and exploited 
longshoremen. But what happened to this same impartiality when it came to 
the ILWU? Here's the way it worked in Hawaii: 

The Regional Director of the NLRB in Hawaii, it has recently been revealed, 
was actually the author of the final draft of a pamphlet—purportedly written 
by one Ichiro Izuka—circulated in Hawaii for the purpose of discrediting the 
ILWU and its elected officials 

Is it any wonder that the members of the TLWU are skeptical about the 
“impartial” administration of Taft-Hartley in the Territory of Hawaii? 
WHOM 


rie LAW 






PROTECTS 





The Taft-Hartley law makes no pretense of protecting the majority of the 
workers in any trade union. It does protect and even encourage that disgruntied 
minority which is found in any group, including a trade union. 

In the ILWU a disgruntled minority, paid for and directed by outside forces, 
has been able to function under the protection of the Taft-Hartley Law. We 
make no bones about calling these people union-wreckers; that’s exactly what 
they are. And this law has protected them in our midst. 

The non-union man, the informer, the labor spy, and the scab are the heroes 
of Taft-Hartley. It’s to men such as these that the law guarantees the right 
to work and the right to a job—providing, of course, that they're suitable to 
the employers. 
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Certainly there are politicians and employers who find Taft-Hartley to be 
excellent legislation. Where the old Wagner Act guaranteed the right of a 
union man to his job, the Taft-Hartley Act guarantees this to a scab. The old 
act allowed the union to protect itself from wreckers. Taft-Hartley specifically 

is at giving superprotection to union busters. 

laft-Hartley is a law for scabs and free-loaders. And there's nothing lower 

in a seab, gentlemen. 

If some of you are unfamiliar with what a scab is, let me give you a union 

an’s de*nition: 

\fter God had finished the rattlesnake, the toad, the vampire, He had some 
ful substance left with which He made a scab. 
A scab is a two-legged animal with a corkscrew soul, a waterlogged brain, 
a combination backbone of jelly and glue. Where others have hearts, he carries 
mor of rotten principles. 
When a scab comes down the street, men turn their backs and angels weep 
in heaven, and the Devil shuts the gates of hell to keep him out. 
No man has a right to scab so long as there is a pool of water to drown his 
careass in, or a rope long enough to hang his body with. Judas Iscariot was 
gentleman compared with a scab. For betraying his Master he had character 
enough to hang himself. <A seab has not. 

Esau sold his birthright for a mess of potage. Judas Iscariot sold his 
Savior for 30 pieces of silver. Benedict Arnold sold his country for a promise of 

commission in the British army. The modern strikebreaker sells his birth- 
right, his country, his wife, his children, and his fellowmen for an unfulfilled 
promise from his employer, trust or corporation. 

sau was a traitor to himself; Judas Iscariot was a traitor to God; Benedict 
Arnold was a traitor to his country \ strikebreaker is a traitor to his God, 
his country. his wife, his family, and his class. 

‘A ren] man never becomes a strikebreaker.” 

JACK LONDON. 
HIRING AND DISPATCHING 


The major attack by the Taft-Hartley law against this union resulted from 
the fact that the authors of this law specifically intended to outlaw the longshore 
hiring hall by this legislation 

his is what Senator Taft said on the floor of the Senate, April 23, 1947: 

“In the first place, Mr. President, the bill does abolish the closed shop 
Perhaps that is best exemplified by the so-called hiring halls on the west coast, 
where shipowners cannot employ anyone unless the union sends him to them.’ 

In the first place, that statement is false. Secondly, the joint labor-manage 
ment hiring and dispatching hall was designed to eliminate on the one hand the 
well-recognized evils of the shape-up and corrupt company union which prevailed 
in San Francisco before 1984 and, on the other hand, the more subtle evils of 
the employer-controlled hiring halls which were in effect in all other Pacific 
Coast seaports. 

No honest or decent American supports the shape-up and the foul effluvia 
which it has spewed forth along with the discrimination, speed-up and casual 
work which are its characteristics. Yet this is legal under Taft-Hartley; and 
the hiring hall is not. 

The evils of the employer-controlled hiring halls are less obvious. The long 
shoremen know well enough, however, that while the ostensible purpose of these 
halls was decasualization, they were antiunion and a yellow dog, blacklisting 
apparatus in intent and in result. 

The Maritime Labor Board, in its report to the President and to the Con 
gress, March 1, 1940 (see p. 144) has this to say, “Both the early decasualiza 
tion schemes in Seattle, Portland and Los Angeles and the Longshoremen’s Asso 
ciation of San Francisco” (company union) “succeeded in breaking the regu 
lar longshore unions on the Pacific coast in the years from 1922 to 1934.” 

The joint hiring halls were won in 1934—before the Wagner Act and with 
out the help of any law—and they were necessary to protect the men in their 
right to bargain collectively without interference or coercion by the employers. 
The preference in registration and dispatching for union men—with equal pro 
tection of the right of the employer to reject unsatisfactory men—won in 1937. 
was given up by the union in 1948 as a direct result of the Taft-Hartley law. 

On November 30, 1949, an NLRB trial examiner found that the hiring hal!s 
maintained in the west coast ports jointly by the ILWU and the Pacific Maritime 
Association were illegal under the terms of the Taft-Hartley law. The full 
Board subsequently confirmed this finding. 
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The trial examiner did not, however, overlook the great significance of the 
hiring hall to the west coast waterfronts. He spoke of the “grafts, favoritism, 
company unions, blacklisting and indignities to which employees had been sub 
jected during that era” (prior to 1934 and the establishment of the hiring and 
dispatching halls). And then he went on, “Indisputably, the 1934 award, which 
ntroduced the principles of the joint hiring hall, registration, rotary hiring 
equalization of work opportunity, limitations of sling loads, safety rules, and 
other salutory conditions of employment, had gone far toward ameliorating con 
ditions in an admittedly hazardous industry, affording longshoremen a precarious 
livelihood”’ (p. 44). 

Why then, did the NLRB nevertheless feel it necessary to hold the hiring hall 
illegal? The reason is the Taft-Hartley Act itself: 

“These considerations, however, as both the Board and the Court have pointed 
out in the NMU case, in disposing of union arguments directed to the economic 
necessity for hiring halls in the maritime industry, ‘touch upon the wisdom of 
the legislation’, and cannot affect the Board’s determination of the issues” (p. 45), 

The Taft-Hartiey Act was aimed at wrecking our union-management dispatch 
ing hall. That it, so far, has not done so is not for want of trying. 

Whatever the “wisdom of the legislation” it certainly wasn’t a wisdom which 
was concerned about the problems of ordinary American working people and of 
trade union members. 

Some of the members of this committee may be familiar with a scheme worked 
out by Senator Taft and Harry Lundeberg of the West Coast Sailors’ Union 
which purports to maintain a maritime hiring hall within the language of the 
Taft-Hartley Act. This “Taft-Hartley formula” as it has been called was dis- 
cussed in great detail in the hearings before this committee in 1950. 

When the committee’s report on these hearings was issued (Maritime Hiring 
Halls, Report No. 1827, Sist Cong., 2d sess.) the majority of the committee's 
members found, as far as this formula for permitting employment on the basis 
of seniority was concerned, that “* * * it would be found illegal to the precise 
extent it in fact proved effective to cure the evils now threatening the industry” 
(p.d). 

This is pretty clear language. It means that as far as Taft-Hartley is con- 
cerned, if the formula protects the membership and continues the guarantees 
of the hall it’s illegal. On the other hand, if it’s legal, it can’t do the job the 
hiring hall has so successfully been doing since 1934. 

I would like to lay to rest any illusions which any members of this committee 
might have that the ILWU will sit idly by and watch Taft-Hartley or any other 
law wreck our hall. 


Although the TLWU-PMA contract specifically outlaws strikes during the ° 


life of the agreement, it also provides as follows: 

“In the event that any outside authority (e. g., court, NLRB) attempts to 
nullify the contract in whole or in part, the parties agree as follows: 

“1. If the hiring, dispatching, and registration procedures under the contract 
are actually suspended by any court order or injunction that cannot be promptly 
removed or remedied the parties agree to immediately commence negotiations 
to meet such emergency to the end that the performance of work under the 
contract shall not be disrupted. 

“2. In this connection the parties agree to take such joint action as they deem 
necessary to protect their common interests. 

“3. Either party, however, shall be free to take any action it deems necessary 
to best protect its interests, provided any such action dogs not prevent nego- 
tiations taking place or occur until a reasonable negotiating period has elapsed. 

“4. The parties shall resist by legal means and other reasonable, practicable, 
and agreeable methods such attempted nullification when based on alleged 
invalidity of contract provisions.” 

This is clear language. It means that if any outside authority—and that 
includes Congress—nullifies the joint union-management hall, the union will 
be free to take any action it deems necessary to protect its interest. 

I point this out because of the reports we have received that legislation might 
be proposed to place all maritime hiring and dispatching under Government 
control. 


A TAFT-HARTLEY UNION SHOP 


The union shop provisions of the Taft-Hartley Act, which have been pointed 
to as one of the “concessions” to organized labor, aren’t worth the paper on 
which they’re written. 
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ILWU, for example, reached agreement with the waterfront employers 
ine 16, 1951, which says in part, “If the union so desires in such event, a 
n-shop provision in accordance with law shall be incorporated in the contract 
other amendments that may be agreed upon. * * *,” 
is union has never exercised the option to establish a Taft-Hartley union 
because we don’t want it. We know that a union which is strong enough 
sn’t want or need the kind of so-called protection a Taft-Hartley “union shop” 
give it. A union so weak that it looks to a Taft-Hartley union shop for 
n security couldn’t stand on its own feet to an effective degree anyway. 
Hartley won't help it. 
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THE ILWU 








e ILWU is an honest, democratic union, controlled by the rank and file. 
ts structure and in its purpose this union has tried to be the most effective 
ective bargaining instrument possible for the members. Before detailing 
e of our experiences under Taft-Hartley, I would like to furnish the com- 
tee with the facts about the manner in which the ILWU makes policy, chooses 

fficers, and carries on its business. I have chosen the longshore division of 
the ILWU as an example. 

Chere has been a great deal in the press lately about another trade union—the 
East Coast longshoremen’s union—and the corrupt, gangster-ridden situation 
hat exists under the jurisdiction of this union. Taft-Hartley hasn’t created 
iny problems for the particular brand of “collective bargaining” the New York 
Crime Commission has just completed investigating in the port of New York; 
as for the ILWU. 










rHE FIRST ESSENTIAL 





A DEMOCRATIC UNION 











Our experience shows that there are two requisites to achieving relative 
stability and freedom from gangster control on the waterfront. These are, 

st, an honest, democratic union with rank-and-file control: and, second, a 
system of registration and dispatching jointly administered by such a union and 
by a strong industry-wide employers’ association. 

The establishment and maintenance of a democratic, rank-and-file union 
epends first and foremost upon satisfactory constitutional safeguards. I have 

pies here of our international constitution and also of the constitution of the 
San Francisco longshore local, Local 10, of which I am a member. The San 
Francisco local is the largest longshoremen’s local on the coast and its con- 
stitution is a fair sample of the others. I will discuss the international con 
stitution first. 

Vomination and election of officers.—International officers are nominated at 
the regular biennial conventions. To be eligible for nomination, a man must be 
‘rom the industry and must be a delegate to the convention. All delegates are 
elected by the rank and file of their locals. Any delegate may be nominated 
for any office (art. VI, sec. 3). 

Following the nominations, a rollcall vote is held among the nominees for each 
office and the two nominees with the highest number of votes are declared elect- 
ed in the primary election. Immediately following the convention, these 

ominees are voted upon by secret referendum vote of the entire membership of 

the international. The balloting is conducted by each local and the results cer- 
tified to an international balloting committee elected at the convention (art. VI, 
secs. 3 and 4). 

Officers serve for 2-year terms. 

Salaries and expenses of officers.—Officers’ salaries are set by the conven- 
tion (art. VI, see. 14). 

Our policy is that officers’ salaries shall be in line with the earnings of a sub- 
stantial proportion of the membership. Actually, at present, perhaps as many 
as one-quarter of the longshoremen earn as much as I do or more. 

I should add that whenever we are engaged in a major strike, the officers auto- 
matically go off the payroll (art. VI, sec. 14). 

Officers are prohibited from holding salaried positions in any other organiza- 
tion (art. VI, sec. 13). It is further an unwritten rule that no officer shall 
accept any gratuities or gifts. 

Charges against officers and recall provisions.—Charges may be brought against 
any one of the officers by any local, the only requirement being that the charges 
have been voted by the membership. A trial committee, made up of members 
of the International Executive Board, must hold prompt hearings and render a 
This decision must be reviewed by the full Executive Board, 



























prompt decision. 
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whose decision is final unless the accused officer demands a referendum yore 
on the issue (art. VII, see. 1). 

Officers are subject to recall in accordance with the following procedure. Upon 
receipt of a recall petition, signed by 15 percent of the membership, the Officer 
involved is automatically suspended from office pending a referendum vote which 
must be held promptly (art. VII, sec. 2). 

Elimination of political influence.—By long established practice, officers may 
not make any personal endorsements of political candidates. Endorsement of 
candidates, if any is made, is by vote of the membership of the locals. This 
means, in fact, that the international officers may at best recommend political 
candidates for support subject to approval by the various local unions. 

Another practice, designed to eliminate use of the union for political influence 
is to have no honorary membership except in the case of individuals who have 
rendered extremely valuable service to the union or to the principles for which 
the union stands. No one may become an honorary member except by unanimous 
vote of the delegates to a convention. 

Charges against individual members.—Any international officer may file 
charges against any officer or member of a local union for a series of specified 
acts, including any act “calculated to impair the dignity of the international 
organization.” This permits charges to be brought against any individual who 
offers or accepts money for being dispatched out of turn or for otherwise violat- 
ing or circumventing the dispatching rules. Such charges are handled by the 
same machinery as charges brought against the International officers, as already 
described (art. VIII, sec. 3). 

Initiation fees.—The international constitution forbids the locals to charge 
initiation fees in excess of $10 (art. V, sec. 3). 

issessments.—The International may levy an assessment on the members only 
upon recommendation of a majority of the delegates to a convention or upon 
recommendation of a majority of the Executive Board and then only after ap 
proval by a majority of the members voting at a referendum (art. IX, sec. 6). 

Strike votes.—No strike may be called except by a vote of the membership in 
volved (art. XII, sec. 1), and no strike is called except after a secret referen- 
dum vote of the membership and, even then, as a matter of policy, the strike is not 
called unless 85 percent or more of the members voting vote in the affirmative. 

Similarly, contracts are never final until ratified by the membership. In the 


case of the longshore division, such ratification must be by secret referendum 
ballot. 

Vo discrimination.—One of the greatest sources of strength of the union lies 
in its policy of no discrimination for any cause whatever. The first object of 
the organization, as listed in article III, reads as follows: 

“To unite in one organization, regardless of religion, race, creed, color, political 
affiliation, or nationality, all workers within the jurisdiction of this inter- 


national.” 

Local 10 constitution.—All the basic principles found in the international con 
stitution are found also in the local constitutions. Indeed, no local constitution 
may conflict with the international constitution. In the case of Local 10, for 
exemple, you will find: 

1. Election of officers is by referendum vote (art. VI). Officers are elected 
annually. Any officer who has served two consecutive terms is not eligible for 
office until after the lapse of a year (art. VI, sec. 5). 

2. Salaries are set by vote of the membership and are strictly in line with 
rank-and-file earnings. Men will often not run hecause they think the salaries 
are too low ; they figure they can earn more on the job. 

3. An officer is subject to recall by action initiated by 15 percent of the 
membership. The officer may demand a referendum vote (vot. LX, see. 2). 

4. Charges against a member may be brought by any other member and must 
be heard by an elected trial committee. The accused member is assured due 
process (art. XI). It is provided elsewhere (art. III, sec. 1(b)) that: “No 
individual member, or group of members shall commit any act in the performance 
of their work which will jeopardize the welfare of this union.” 

5. To prevent employer representatives from getting a foothold in the union, 
membership is prohibited to an “officer or agent of a corporation or association 
of employers” (art. II, see. 7), 

6. Assessments may be levied only after presentation at two membership meet- 
ngs and upon a two-thirds vote at a third membership meeting (art. XIII, 
sec, &). 

7. Strikes may be called only after a meeting called for the purpose and after 
u majority vote on a referendum ballot (art. XVIII, see. 2). 
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< All officers are bonded (art. XVI, secs. 1-4) and the books are audited 
nthly by a certified public accountant (bylaws, art. IV, sec. 5). 
9. Though not a constitutional provision, local membership meetings are held 
ularly and frequently. In no local are meetings less frequent than once a 
nth and in local 10 we hold them every 2 weeks. Moreover, attendance at 
meetings is compulsory; men who do not attend at least one meeting a 
mth are subject to fine. On top of this, each local has an elected publicity 
nmittee, the function of which is to keep the members infermed of all matters 
urrent interest affecting them and their jobs 
\s a result of these constitutional provisions and related practices, we have 
organization that is responsive to the will of the membership and, in turn, a 
embership that is well-informed and active. Any officer who engaged in any 
the practices revea'ed as prevailing in New York wonld immediately have 
arges brought against him, and, if the charges were proved, he would cease 
be an officer and might lose his union membership. The same is true of any 
vidual member who was caught demanding kickhacks, accepting or giving 
ibes, accepting payoffs, and so on He would not last long on any west coust 
iterfront 


DISPATCHING PROCEDURES 





HIRING AND 





\ second set of safeguards against the type of conditions prevailing in New 
York is found in the terms of our collective bargaining agreement with the 
hipping operators through the Pacific Maritime Association, the Pacifie coast 


ngshore agreement. Our present agreement, effective June 16, 1951, runs until 


me 15, 1954. IL have copies of the agreement, correct except for expiration 
te and wage rate. These were changed at the wage review last June. 


The most important safeguard arises out of the provisions relating to registra 


tion and dispatching procedures, but are not limited to these. 


L. Joint and limited registration.—A basic evil in New York is the oversupply 
men attached to the industry. Since they cannot all make a decent living 
here is a scramble for jobs with resulting discrimination, favoritism, bribery. 
kickbacks, etc. We avoid this by maintaining in each port a list of registered 
neshoremen These lists are maintained by the Joint Port Laber Relations 
Committees whose duty it is to see that the list is big enough to meet the ordinary 
emands of the port but not so big as to jeopardize the men’s opportunity to earn 
decent living 

At peak times, of Course, casuals are used on a day-by-day basis, but they 
equire no rights to the job. 

Preference of employment is given to the registered men. No nonregistered 
ian may be dispatched to a job so long as there is a registered man qualified, 
eady and willing to do the work. 

Registration is dealt with in sections 7 (c) and (d) of the Pacific Coast long 
shore agreement. 

Note in section 7 (d) the two final paragraphs which supply added protection 
against favoritism and discrimination. They read as follows: 

“(3) There shall be no favoritism or discrimination in the hiring or dis 
patching or employment of any longshoremen qualified and eligible under the 
agreement. 

“(4) Any longshoreman or member of hiring hall personnel found guilty by 
the joint port labor relations committee of favoritism in dispatching because of 
siving or receiving gifts or favors, shall immediately be discharged from the 
job and dropped from the registration list.” 

2. Jointly operated dispatching halls.—The second key feature of the west 
coast hiring procedure is the dispatch hall. This is the mechanism by which 
men and gangs are dispatched to jobs as needed. This is our west coast in 
surance against the hiring boss. The dispatch halls are provided for in section 
7 (a) of the agreement. 

Note, in this section, that there is provision for one central dispatch hall in 
each port. This is important. Otherwise, it is difficult if not impossible, to 
regulate properly the supply of men and to balance peak demand in one area 
with slack demand in others. 

The cost of the dispatch halls is borne equally by the parties, and control and 
direction are in the hands of the joint port labor relations committees. (See 
section 16 (c) of the agreement for the constitution and functions of these 
committees.) Subject to the direction of these committees, the dispatch halls 
are operated by personnel acting in accordance with jointly agreed upon dis 
patching rules. Dispatch hall personnel, except for the dispatchers, is also 
appointed by the joint committees. 
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The dispatchers themselves are selected by the union, but must qualify 
according to standards jointly prescribed and measured by the Port Labor 
Relations Committees. And, once selected, the dispatchers can function only 
in accordance with the published, jointly agreed upon dispatching rules. Sec- 
tion 7 (b).) 

Men and gangs are dispatched on the basis of orders received from an 
allocation committee set up by PMA in each port. This committee determines, 
in the event of a shortage of gangs, which jobs shall get the men and gangs and 
which shall operate short-handed. The employers have the further safeguard 
(provided by section 7 (b) (4) of the agreement) that they may maintain a 
representative in the hall whenever desired and that the dispatch records are 
always open to inspection by the employers’ authorized representatives. 

I have here, also, copies of another booklet which contains the dispatching 
rules for the port of San Francisco. These have not been changed since 1949 
when this set of rules was adopted. The dispatching rules are a part of the 
contract between the parties. 

3. Equal division of work opportunity.—In order to avoid favoritism or dis- 
crimination in dispatching, it is necessary to set up rules providing for equal 

division of work opportunity. These guarantee an equal shake to every man 

who makes himself regularly available for work. 

The basic provision in this respect is section 7 (d) (2) of the agreement 
which provides that “dispatching of men and gangs shall be on a low-man, low 
gang, first-to-be-dispatched basis, except where local dispatching rules provide 
for dispatching of special skilled men and gangs.” The gang or man who has 
worked the fewest hours in a given period of time is entitled to be first dis- 
patched. 

The consequence of this rule is that there is not a favored few who make high 
earnings while the majority scarcely eke out a living. On the contrary, earnings 
are remarkably uniform among the men who make themselves regularly avail- 
able. And those who don’t make themselves regularly available, by the way, 
are soon dropped from the registered list. Our program is to confine registration 
to men who depend exclusively on longshore work for livelihood. 

Another significant consequence of the equal division of work opportunity is 
that a registered longshoreman has no need to curry favor with union officials 
or dispatches or employer supervisors or hiring agents. He’s assured his share 
of the work whether the business agent is a friend of his or not. The officials, 
in turn, cannot build up a political machine by spreading favors. Anyone who 
tries it is subject to discipline. 

This basic provision, for equal division of work opportunity, is somewhat 
modified by section 9 of the agreement which deals with organization of gangs 
and methods of dispatching. This section assures the employers, within the 
general framework of the agreement, of the right to have dispatched to them, 
when available, the gangs in their opinion best qualified to do their work. 
Moreover, both employers and the men themselves have the further guaranty. 
“The employers shall be free to select their men within those eligible under 
the policies jointly determined and the men likewise shall be free to select 
their jobs.” This provision is of particular importance in permitting the em- 
ployers to choose their key men. 

The employer is, of course, free to discharge unsatisfactory men or gangs. 
This right is guaranteed in section 16 (e) (1), discharges, which gives the 
employer the right to discharge any man for incompetence, insubordination, 
or failure to perform the work as required. The man, however, is entitled to 
work for other employers pending adjudication of his case before the joint port 
labor relations committee. (See the remaining subsections of section (e).) 

4. Central pay office.—Though it is not provided for specifically in the agree- 
ment, the parties agreed a number of years ago to institute a central pay office 
in each port. This office is run by the Pacific Maritime Association. While 
a man may work for several employers in a given wek, he gets a single check 
from this central office. The rule is that no one can collect his check other 
than the man himself or a member of his immediate family. 

This setup makes the kickback extremely difficult if not impossible. 

5. Requirement of a standard gang.—The working rules for each port, which 
are negotiated operating rules, supplementary to the Pacific Coast longshore 
agreement, and varying somewhat from port to port depending upon local 

conditions, provide for standard-sized gangs for each operation. In San Fran- 
cisco, for example, the ship’s gang for handling general cargo consists of 12 


men. The working rule provides that this sized gang shall be employed on 
such operations. 
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for any reason, one or more men fail to show up at the job, the gang 
not have to go to work and the gang steward—a man elected by the men 
he gang—phones the dispatch hall for a replacement so that the gang does 
perate short-handed. 
is rule prevents the short-ganging which occurs so frequently in New York. 
Promotions are jointly agreed to.—Section 8 of the agreement provides 
promotion, wherever possible, shall be from the ranks and that joint 
mittees of longshoremen and employers shall pass on all promotions. The 
motions involved are, of course, limited to promotions to jobs covered by 
agreement. These include principally winch-driver, hatch-tender, gang 
ss and lift-truck driver. The longshoremen who serve on the committees are 
ted by the local. The empleyers’ representatives are selected through the 
hinery of the PMA. 

l'ypically, a man must have been working in the industry for 5 years or 

re in order to qualify for any of these jobs. 

rhe importance of this provision is that advancement is solely on the basis 
ff merit. Favoritism or discrimination is eliminated. 

Subsection (3) of this section on promotions affords specific protection both 

the employers and to the men that any individual whose conduct might 
render him dangerous on the job shall not be hired or dispatched to handle 
iny hoisting or mechanical equipment or to supervise such handling. Drunks 

r chronie troublemakers on the job are not permitted to work as winch-drivers, 

tch-tenders, lift-truck operators or gang bosses. 

7. Discipline is jointly handled.—Section 16 (f) of the agreement deals with 
penalties for work stoppages, pilferage, drunkenness, and other offenses. In 
general, it is provided that the union is given an opportunity to discipline any 
nan against whom the employer files a complaint. Then, if the employer is 
ot satisfied, he may insist that the joint relations committee discipline the man. 

In the case of pilferage the following penalties are specifically set forth in 
the agreement. 

“For pilferage, first offense: Minimum penalty, 60 days’ suspension (from 
the registered list, and therefore, deprived of opportunity to work). Maximum 
penalty, discretionary. 

For pilferage, second offense: Mandatory cancellation from registration list.” 
(Latter means expelled from industry on a coastwise basis.) 

These are stiff penalties. 


IMPORTANCE OF STRONG EMPLOYERS’ ASSOCIATION 


I have stated that our west coast prescription for avoiding the evils prevailing 
n New York calls for a democratic union on the one hand and on the other 
hand a set of hiring and dispatching procedures, established by agreement with 
the employers, which regulates the labor supply and prevents favoritism. 

We have found it important, in making this machinery work, that there be 
a strong employers’ association. We do not deal with individual employers but 
with an association of employers whose membership includes steamship and 
terminal operators and stevedore contractors. Joint policing of the agreement 
s essential to its successful operation. Moreover, the association disciplines 
its members, just as the union does its members. The result is a substantial 
uniformity in policy and program among the employers which makes for a mini- 
mum of disputes, and for harmonious labor relations. 

A strong association, I might add, is a significant curb on the union. For 
example, we think twice and very carefully before we go out on strike. We have 
to be sure of our demands and sure that our membership fully understands the 
issues. 

The result, despite much propaganda to the contrary, is that there are 
fewer strikes and less lost time on the west coast than on the east coast. 

This is the structure of the ILWU and the nature of the collective bargaining 
agreement which this union and the employers have put into effect on the west 
coast. 

And it is this kind of union and this kind of collective bargaining agreement 
which the Taft-Hartley Act and the NLRB are trying to put out of business. 





THE 1948 TAFT-HARTLEY STRIKE 





These details about the structure and operation of the ILWU and of the 
organization of the waterfront under the ILWU-PMA contract should be of 
interest to the members of this committee who claim to be concerned about 
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facilitating peaceful collective bargaining. 
spite of Taft-Hartley. 

The collective bargaining achievements of the ILWU since 1947 came abou 
only after the union fought and won the 1948 strike, a strike which would 
never have taken place had it not been for the Taft-Hartley law. 

The presidential board of inquiry, appointed by President Truman in June 
1948 to investigate the dispute in the maritime industry, concluded that “* * * 
it is entirely clear that in the present circumstances the basic dispute, which 
overshadows all the other issues in controversy and which has thus far rendered 
agreement on any point impossible, arises from the amendment of the Nati 
Labor Relations Act by the Taft-Hartley Act.” 

The spokesmen for the Waterfront Employers Association, the predecesso: 
of the present West Coast Shipowners Association, insisted right up to the 
strike deadline that it was the new Taft-Hartley law which was “forcing” them 
to demand certain changes in the hiring practices which had existed on the west 
coast since 1934. 


What we have accomplished was j; 


a 


It is no secret that certain shipowners had never accepted this union and 
had never accepted the conditions established by the union. From 1954 to 14s 
they repeatedly tried to weaken this union, and especially to end the hiring ha! 
which was set up in 1924. Once they had Taft-Hartley on the books they started 
to roll, 

The report of the Joint Committee on Labor-Management Relations on the 
West Coast Maritime Industry (SO0th Cong., 2d sess.) was released over the 
names of Senator Joseph H. Ball and Congressman Fred A. Hartley, Jr 
certainly no friends of organized labor. This report. in commenting cn the 1 
strike, was anxious not to put the blame on Taft-Hartley. 8S 
say ? 


148 


o wheat did they 


“The position taken by the employers consistently through the past 14 years 
clearly demonstrates, however, that the ‘aft Act did not create the issue which 
gave rise to the strike; it merely gave legal support to certain of the 
repeatedly advanced in the past by the employers.” 

What were these proposals’ To end the joint 
dispatching hall. 


proposals 
union-management longshore 


The chronology of the bargaining by this nnion with the west coast waterfront 
employers in 1948—although taking place five years ago—explains the ILWI 
position on this law 

The first meetings with the employers in February 1948 (the contract was 
to expire June 15) were at their request and “for the purpose of bringing the 
agreement into line with the law.” The changes proposed by the employers 
related to the hiring halls and to the hiring procedures. 

Alternative union security provisions, suggested by the union were rejected. 
And the negotiations around this and the conomic demands raised by the union 
zot nowhere during the months of April and May. 

Meanwhile the union took a secret strike vote referendum in May, resulting 
in an 89 percent strike vote. Despite this overwhelming strike vote, the em 
ployers—anticipating an injunction under the national emergency provisions of 
the Taft-Hartley law—made no effort to bargain in good faith. 

After a perfunctory hearing by a presidential board of inquiry, a temporary 
injunction was issued by a Federal court on June 14, and on July 2 an 80-day 

Taft-Hartley injunction was handed down. 

The Federal conciliator, present at all of the negotiations immediately pre 
ceding the injunction and at the futile negotiations during July and August when 
the union was enjoined from striking, stated that the employers had not changed 
their position throughout the negotiations 

The record shows that throughout all such negotiations the union repeatedly 
offered to submit all of its demands to arbitration. The employers refused to 
arbitrate, insisting that the Taft-Hartley law did not permit them to do so. 
Instead of arbitrating, the employers decided to take the union on in a strike. 

During the same period the employers stated that they wouldn’t bargain with 
us—again because of Taft-Hartley—for the walking bosses, foremen, and other 
supervisory employees, unless such employees left our union. 

Yet these same workers, who Taft-Hartley says are not embraced by the law, 
were enjoined from striking by a Taft-Hartley 


injunction which, obviously, 
shouldn’t have applied to them 


Characteristically, the punitive parts of the 

law were found to fit these workers and to deprive them of rights and gains. 
Incidentally, these workers eventually had to get out of the longshore locals 

as a result of the Taft-Hartley law and employer demand. 


And our union was 
weakened thereby 
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eanwhile the employers, as part of their campaign of union harassment, had 
| unfair labor charges against the union in June. The charges were that the 
nion, in insisting on certain hiring practices which the employers alleged were 
wful, was committing an unfair labor practice. The Board issued a com- 





iint on these charges in August. 
(gain, in compliance with Taft-Hartley, the NLRB conducted a vote among 
he longshoremen to see whether they would accept the last offer of the employers 
hich the union negotiating committee had rejected. 
Chis is part and parcel of the Taft-Hartley philosophy that rank-and-file 
rkers are misled into strikes by their leaders, and that if they had a chance 
ote, secretly, on the last offer of the employers they would accept this offer 
ther than strike. 
rhe negotiating committee of the ILWU rejected the employers last offer as 
nsulting to the members of this union. The union officers and the negotiating 
mittee recommended to the membership that they boycott the NRLB 
loting 
The voting was conducted by the NLRB on August 30 and 31 in all of the port 
ties up and down the west coast. These were the results as certified by the 
Board on September 1: 


Number of eligible employees 26,965 
Ballots marked “Yes” — Garces 0 
| ts marked “No” 4 0 
lots challenged on 0 

0 


tal ballots cast . 






Could there be any more expressive demonstration of how little the authors of 
laft-Hartley know about trade unions like the ILWU and how little they under 
nd about collective bargaining? 
tight up to the day before the strike deadline the union sought to reach agree- 


I 
ent But the employers, backed by Taft-Hartley and the Government, wanted 
showdown. The strike was on when the injunction expired on September 2. 
On September 3, the day after the strike began, the employers announced that 

they would not meet with the ILWU until after the union had selected “respon 

sible” officers, satisfactory to the employers, and the union was in compliance 
ith the Taft-Hartley law by its officers signing the non-Communist affidavits. 

his was an issue that had never been raised in the months that preceded the 
rike; overnight it had become the key issue to the employers. 

During September and October of 1948 the members of this union and the 
general public were subjected to a barrage of statements from the employers, 
laiming that “irresponsible ILWU leadership” and “Communist domination” 
were the cause of the strike. 

But when the elected leaders of the ILWU offered to withdraw from the 
negotiations and to turn them over to an elected rank and file committee, the 
employers found this unacceptable too. When the strikers themselves were 
solled on the issue of Taft-Hartley compliance they voted 11,669 to 694 against 
complying. 

Subsequently, the international union proposed compliance with Taft-Hartley 
solely in order to use Taft-Hartley against other unions if such unions did not 
cease their Taft-Hartley raiding attacks on us 

Despite this recommendation the longshore locals of the ILWU voted not 
to comply; and to this day they are not in compliance with the law. 

Yet even though refusing to have anything to do with the law the longshore 
‘anks of the ILWU have not wholly escaped results of the climate and atmosphere 
which Taft-Hartley has brought to America. 

For example, this union has grown strong because of the support we have 
received in hours of need from unions, especially seamen’s and dockers’ unions 
abroad. In 1946 and again in 1948 it was the response of these workers in Italy, 
France, England, the Scandinavian countries, USSR, China, Netherlands, 
Australia, Poland, and New Zealand which helped convince certain people in 
the United States that they couldn’t break the union by trying to use strike- 
breakers to handle American or foreign-flag ships plying overseas. 

Under Taft-Hartley, however, with its provisions in regard to affiliation with 
Communists, our own members have become uneasy about maintaining union 
relations which might be so construed. As a result of this the bargaining 
strength of the union has been weakened. The law can take the credit for this, 


Too, 
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THE 1945 STRIKE 








The 1948 strike was a victory for the union. And out of it came a new ey 
tion and a new relationship with the employers which ushered 


an era of stable union-management relations. (See Conflict on the Water 


pioyers assoch 










front by Clark Kerr and Lloyd Fisher, Atlantic Monthly, September 1949.) a 

Although the union and the employers, through their own efforts, tried t ae 
put together a collective bargaining relationship which was mutually satisfac are 
the NLRB, interpreting the Taft-Hartley Act to mean that our joint hiring ha <] 4 
was illegal, persisted in its efforts to put us out of business. The original com. a 


plaint against the ILWU, based on the union's demand for the continuat 
of the status quo on hiring practices was amended by the Board to include t 
eontract which was negotiated at the end of the 1948 strike. 

h the union and the employers made representations to the Board, asking 
that the case be dropped and that we be permitted to live under our own Colle 
tive bargaining agreement The general counsel of the Board refused. O 
March 17, 1949 the employers formally withdrew the unfair labor charges whic! 
had started the whole case in operation. But still the Board refused to recogniz 
the realities of the collective bargaining situation on the west coast and | 


ing practices be made to “conform with 7 
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il 
he surprised if, after such a runaround, the ran} ie 
of tl ILWU is open suspicious of the Taft-Hartley Act and its ti 
administration? uy 
To this very day dozens of longshoremen who spent many years in the industry oj 
and who left temporarily because of ill health, or to start small farms or business Ww 
ventures which failed, are prevented from returning to longshore work by 
Taft-Hartl Disgruntied ind luals who worked on the docks for short 
periods during and after the war, are constantly suing or threatening to sue 
both union and employers, if either of these two groups attempts to take back 
to the industry these old-time, highly skilled, former employees. 1 
Many such suits have bee filed under Taft-Hartley and won by scheming V 
individua The } B and its so-called impartial examiners invariably hol 
h h indiv and orders them put to work in the industry with money ] 
awards for back pay lost because of alleged union discrimination. ( 
‘hanks to Taft-Hartley, a form of racketeering has been fastened on an 
industry where none existed prior to this law. | 


right here that this union is not going to give up the hiring hal 
to the jungle of the shape-up which still continues on the east coast 
t I to do it without a battle hich will make our past batt] 















: not meant as a threat, neither is it a statement of mil 
to this committee for the record It really is an understatement of how the 
men feel about the hiring hall issue and their union, and how far they wi 


go in defending both. 
Let me quote from a lette 





hich Cyrus Ching, former Director of the Fed 
eral Mediation and Conciliat n Service sent to this commiftee in 1950, It is 
quoted in the Report on Maritime Hiring Halls (Report No. 1827, 81st Cong., 
2d sess.): 


“What effect is the denying of 







hiring halls likely to have on continued indus 
trial stability in the industry? 


“In reply to this question I am relying principally on man 





conversations 
have had over a period of years with important industry and union leaders ir 





the maritime industry and on similar conversations which staff mediators of 
the Service had with such individuals 





The opinions of our informants wer 
not unanimous on every point and sometimes when they were in general agree 
ment, they differed in details and degree. I believe that it is fair. however, to 








make these generalizations: 





“(a) All of the important unions in the industry exceptin 





that representing 
lls as essential an 
indispensable to their security and survival as effective unions, and to mail 
taining that responsibility and discipline which a union should observe unde! 
collective bargaining agreements. 





the longshoremen on the east and Gulf coasts regard hiring ha 








“(b) Employers in the maritime industry, excepting those engaged in stevedor 
ing operations on the east coast and the Gulf coast regard well-run union hiring 
halls as either essential or si 
industry. 





i 





nificantly important for industria! stability in the 


s of some of the practices in vogue in such halls, 








ST 


They express cri 











with hiring halls, the practices thereunder, and the status of 
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re to eliminate them, primarily by bargaining, but wish to continue to re- 
t to union hiring halls as their source of manpower. Their attitude is most 
erally expressed by the phrase, ‘We do not want to go back to the “shapeup’’.’ 
As you know, the shapeup, historically, is a method of recruitment and 
nning under which applicants for employment present themselves at the 
ice of employment in response to a call for men, and the authority for the 
ection of employees is placed in the hands of employer representatives. (There 
several variations of that procedure which need not concern us here.) The 
peup is associated in the minds of maritime workers with many abuses, evils, 
d inequities. The labor-management disturbances in the industry during the 
md and third decades of the century related to the struggle of maritime 
rkers to discontinue this hiring process more than it did any other single 
sue. In the minds of maritime workers, the survival of their union is inex 
cably bound up with the maintenance of a union hiring hall. 
“Representatives of the unions and the employers doubtless will inform you 
detail of the current provisions of collective-bargaining agreements dealing 
al proceedings 





affecting them, 





lustry, would be a most serious disturbing factor in the labor-manage 


“Tt may suffice for me to state here that it is my conviction and that of my 
aff members who are familiar with the situation that the discontinuance, under 
‘ial compulsion, of union hiring halls now in Operation in the maritime in 
‘ment rela 








ions of the industry. It would precipitate strikes and stoppages on all coasts 
nless some other hiring procedure acceptable to maritime workers which would 
ve them and their unions the protections and benefits of the union hiring hall 


e substited in its stead. I know of no such procedure.” 














T 





ENT ATIONS ON THE WEST COAST 





R! 
Despite Taft-Hartley and the efforts of certain headline-hunting politicians 
to make political capital over the ILWU, industrial relations on the west coast 
waterfronts have reached a high degree of maturity and stability. 

Our collective-bargaining agreement guarantees both the men and the em- 

vers against the evils which formerly prevailed—and which still continue 
on the east coast. 

Particularly in the past 414 years, since 1948, the parties have enjoyed a n 
dition of great stability And present indications are that if we are left alone 
this will continue. Mr. Paul St. Sure, president of the Pacific Maritime Asso 
ciation, speaking recently before the San Francisco Junior Chamber of Com 
merce, predicted “an era of peace and stability.” (Quoted in an editorial in the 
Argonaut, Oct. 3, 1952). 

When Mr. Henry W. Clark retired as president of PMA at the end of 1951, 
his final report included the results of a comparative survey of strikes on the 
several coasts. His report showed that man-day losses due to strikes and work 
stoppages on the east and Gulf coasts during the 3 years 1949 to 1951 inclusive 
were 6 times those on the west coast He stated as follows: 

“There was a total of 45 strikes on the east coast against 24 on the west coast: 





man-day losses on the east coast totaled approximately 500,000 against 75,000 
for the West and the number of men involved was about 87,000 against 15.000 
on the west coast. 

“Another test of the stability of the relationship on the west coast is the 
extent to which issues between the parties are resolved by negotiation. Since 
the end of 1948 we have had three wage reviews and a contract opening. There 
was no strike at the contract opening and no arbitration at the wage reviews: 
all contract changes were agreed to in negotiations 

“During the period the straight-time wage rate has gone up from 
$2.10; we have inaugurated a welfare plan and increased the employers’ con 
tribution from 3 cents per man-hour to 8 cents, and we have instituted by far 
the best pension plan in the entire longshore industry. 

“During that period, also, we have settled hundreds of potentially explosive 
issues through the grievance machinery, but have had to resort to coastwise 
arbitration only once. This, we think, is a remarkable record. The parties 
employ an arbitrator on a regular retainer basis. He is available all the time. 
But we have used him only once. That was in a case, to which I shall refer 
later, where a steamship company was conniving with the east coast union 
to bring eet coast conditions to the west coast.” 


$1.82 to 
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IN HAWAII 


In the Territory of Hawaii the ILWU has been bargaining with a group of 
employers—the Big Five—who completely dominate the islands economically, 
socially, and politically. 

These employers have established certain basic antihuman principles to guide 
their industrial relations. The principles add up to this—the open shop, no 
arbitration, no recognition of sympathy strikes or of the right of workers 
to refuse to cross a picket line and no bargaining with a union unless it is 
in compliance with the Taft-Hartley Act. 

These principles explain every strike that has been precipitated in Hawaii, 

In 1949, when this union offered to arbitrate the issues involved in that 
strike—primary wage issues—the Hawaiian employers sent a spokesman back 
to this very committee to announce that they absolutely refused to arbitrate. 
And they went further in stating that they didn’t want the emergency-disputes 
provisions of Taft-Hartley applied to the strike. 

And, of course, the provisions of Taft-Hartley were not applied because 
the employers didn’t want them applied. 

As the hearings before this committee on July 12, 1949, show (see p. 80) in 
the 1949 strike there was no injunction—while in 1948 there was—because in 
1948 the employers felt that it was to their advantage to have a Presidential 
Board of Inquiry and an injunction, while in 1949 they did not. They figured 
they could take on and defeat the union without such help. 

Senator Morse pointed this out in the hearing before this committee on the 
1949 strike in Hawaii when he commented, “On the basis of the facts, as I 
understand them to be, the situation is such that it falls within the intent 
of the Congress when it passed the emergency sections of the Taft-Hartley law 
I say that as one who is unequivocably opposed to the Taft-Hartley law and 
one, as you know, who believes, as you have already intimated this morning, 
that the injunctive processes of the law did not work in the maritime dispute 
of the west coast but only delayed effective collective bargaining * * *. And I 
am a little interested in why it (Taft-Hartley) has not been applied whether 
the effect would be to break the strike and not solve the dispute” (Hawaiian 
Labor Situation, Senate Labor Committee, July 12, 1949, p. 92). 

In ine 1949 Hawaiian strike the employers refused to depart from their 
position of no arbitration. The adamancy of their position finally forced 
Senator Morse to conclude, “I want to say that, on the basis of the employers’ 
failure to accept arbitration under the facts of this emergency, I think they 
are presenting—and I say this advisedly—I think they are presenting the weakest 
employers’ position in any labor dispute, including the thousands of labor dis 
putes that came before the War Labor Board during the war, that it has ever 
been my privilege to hear and study” (ibid., p. 97). 

This is what Taft-Hartley has meant to the ILWU: it’s a law which has 
been applied only when and if the employers thought it would do them some 
good, and do the union some harm 

Instead of resorting to Taft-Hartley, the Hawaiian employers put the Ter 
ritorial government into the business of recruiting scabs to break the strike. 
This turned out to be an unsuccessful venture—but not for want of trying 
And the biased local fact-finding board that was set up was equally unsuccessful 
in ramming a 14-cent increase down the throats of the workers; the eventual 
settlement was exactly half again this amount. 

On the other hand, the employers did resort to Taft-Hartley in filing suits 
against the ILWU and in their efforts to stop the mainland division of the 
ILWU from supporting the striking ILWU locals in Hawaii. The mainland 
locals were threatened with an injunction and damage suits if they struck in 
sympathy with the Hawaiian strikers. 

Now, we understand, new legislation has been proposed to protect these em- 
ployers in Hawaii in their program to hold down the standards on the islands 
below the mainland levels, 

It won't work. 

IN WAREHOUSE 


Under the guise of protecting American workers from the abuses of the 
union and of union leaders, unions have been weakened. A good example is 
what happened to our San Francisco warehouse union in 1949. 

This warehouse union, bargaining for the majority of the warehouse workers 
in the San Francisco Bay area, was on strike for 110 days over what was osten- 
sibly a difference between the union and the employers over wages. 
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the true facts were that the strike was prolonged for months—and 
necessarily prolonged—because secret agents of another union working within 
our union, and protected in their union-wrecking activities by Taft-Hartley, 
had assured the employers that they could split the union. They couldn’t split 
the union, but they could and did give the employers the hope that by keeping 
the strike going, the union would fold. 
rhe members of the ILWU have no doubt that without Taft-Hartley on the 
pooks the long and costly warehouse strike of 1949 probably wouldn't have 
taken place, or at the worst, would have been settled within 30 days instead of 
110 days. 
THE DAMAGE SvItTs 


raft-Hartley has opened the lid of a whole Pandora’s box of damage suits 
against the ILWU. As near as we can figure, the damage suits alone brought 

ainst the ILWU under this law amount to about $7,000,000. 

The Juneau Spruce case, included in this group of suits, is a good example 
of Taft-Hartley viciousness, and its use against a union by unscrupulous em- 
ployers. 

korty members of this union in Alaska became involved in a local strike over 
wages and working conditions. Eventually, after unfair labor charges filed by 

e employer against the union had been dismissed by the NLRB, the company 
signed a contract with another union. 

Under this contract the work of loading vessels, which had been performed 

ILWU longshoremen for years, was turned over to lumber mill hands. The 

ages and other contract conditions were lower and worse than those enjoyed 

by the longshoremen. In this way the Juneau Spruce Co. sought to break the 
rike of the longshoremen. Eventually it succeeded in doing so. 

The local union of lumber workers had voluntarily left their jobs in support 

the longshoremen. They voted twice in their union, by unaminous vote, to 
ecognize that the work of loading lumber on vessels was, and always had been 
longshore work. They were none-the-less eventually forced by their national 

m officers to change their position, pass through the longshore picket lines, 
and to do the longshore work, in addition to their own work under the newly 
negotiated contract. 

The same national union helped the Juneau Spruce Co. in their damage suit 
gainst the ILWU. The local lumber union president was sent to Portland, Oreg., 
at the company’s expense, to confer with the officers of the national union. It 
vas upon his return that the lumber workers’ contract was amended to cover 
the longshore work, and the lumber workers were ordered to work under threat 
of Taft-Hartley suits for contract violation if they refused. 

When the ILWU continued its strike, the company again invoked Taft-Hartley 
and entered a suit in a district court for damages in the amount of $750,000 
naming both local and international ILWU unions, even though the international 
union had nothing to do with the dispute. 

The company won the judgment which has since been upheld by the United 
States Supreme Court. It now amounts to nearly $1,000,000 including costs and 
interest. 

Now innocent workers throughout our international who neither knew of the 
Juneau Spruce dispute nor in any way were responsible for it, are being held 
liable under the judgment. The company is in court right now trying to make 
another Danbury Hatters case out of this case by seeking to have the individual 
members pay the judgment. 

As a result of Taft-Hartley this union lost the strike, lost the local union 
and has since been saddled with a million-dollar judgment. 


CONCLUSION 


These have been some of the experiences of the ILWU under the Taft-Hartley 
law. These experiences make clear why this union is for the complete and out 
right repeal of this law. 

Purporting to protect individual American workers from the abuses of trade 
unionism, Taft-Hartley has in reality weakened the bargaining power of all 
unions—left, right, and middle. 

The whole law is a gigantic union-busting scheme. It’s like a meat grinder ; 
any union that plays around with it under the illusion that they can use Taft 
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Hartley inevitably finds that once they get their finger into the machinery 
whole body gets ground up. 

Damage suits, lost members. the end of new organizing. deliberately designed 
jurisdictional raids, and the disruption caused by the paid enemies of the union 
operating within our ranks have taken their toll of every union in America. 

The financial costs of Taft-Hartley are astronomical. As far as such costs are 
concerned, the executive board of the ILWU last year decided to reeommend to 
the union negotiating committee that we demand that the employers contribute 
to a fund—separate and apart from any other economic demands of the union— 
to meet the most of the Taft-Hartley damage suits. It’s one method we mean 
to use to raise the money that’s needed. 

linally, we feel that if this law is not repealed but strengthened along the 
lines of the many amendments which are in the Senate and House this session. 
that the time will come when the American workers will simply sit down and 
stop working until the law is either repealed or otherwise made inoperative. As 
far as the ILWU is concerned, we are prepared to welcome and join in such 
an action. 

This is a statement of fact. In 1951 the ninth biennal convention of the ILWU 
unanimously adopted a resolution which was proposed by one of the longshore 
locals calling upon all of labor to join in a 72-hour Taft-Hartley repeal holiday. 
The text of this resolution is attached to this statement. (See appendix B.) 

Chere is no point in discussing any one part of Taft-Hartley as being worse than 
any other. In whole and in part the law is bad. It should be repealed. 

Asking the ILWU to comment about specific amendments to Taft-Hartley is 
like asking whether we want to die by poisoning or starvation. They’re both 
ong and painful processes, they both lead to death and they’re both as obnoxious 
to us as is Taft-Hartley itself 


APPENDIX A 
RESOLUTION ON TAFT-HARTLEY AND OTHER “LABOR” LEGISLATION 
(ILWU Tenth Biennial Convention, San Francisco, Calif., April 6, 1953) 


Six vears of experience with the Taft-Hartley Act have taught us that the 
best way to deal with it is to stay away from it. 

Unfortunately, the choice has not always been ours. In the Taft-Hartley 
era, when a strike gets tough for an employer, he can run to the courts with a 
damage suit Legitimate strike actions initiated or supported by the ILWU 
have resulted in damage suits against our union totaling more than $7% million. 
Some of these cases have been dropped, but the cases of Juneau Spruce and The 
Dalles ended in judgments which now total over $1% million. Others are still 
in the courts. In addition to damage suits, the ILWU has been harrassed by a 
whole series of charges by the NLRB of discrimination in hiring through the 
operation of our longshore hiring halls 

Hear 


no illusions 


ings on the Taft-Hartley Act are now going on in Washington. We have 
that the law ill be made any better for labor by amendment. The 
only significant proposals which have the slightest chance of enactment would 
make it worse 

One such proposal which has been in the offing since the act was first debated 
in Congress, is a ban on industry-wide bargaining. Such an amendment is now 
being urged by the National Association of Manufacturers but it has opposition 
from some employer associations, particularly those which deal with strong 
unions like the ILWU. Such an amendment would be serious for us, but not 
catastrophic We have successfully met repeated attempts by the employers 
to break down our industry agreements, and we know how to conduct the guer- 
rilla warfare which would inevitably result from the outlawing of industry-wide 
bargaining 

More serious threats are posed by a Taft-Hartley amendment sponsored by 
Senator Humphrey of Minnesota, who parades as a liberal Democrat and friend, 
of labor, and a kindred bill sponsored by two freshmen in Congress from Arizona, 
Senator Goldwater and Representative Rhodes. 

The Humphrey amendment would substitute for Taft-Hartley non-Communist 
affidavits a provision whereby a union allegedly “Communist-dominated” would 
be denied all rights under the law—such as the use of the NLRB, the right to 
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ir on the ballot in a representation election, and the right to be certified 
jlective-bargaining agent. 
e Goldwater bill carries this idea to a more sinister perfection with provi- 
s for the summary removal of any allegedly “Communist labor representa- 
from office or employment in a union. For a proscribed union to function 
collective-bargaining representative at all—with or without sanction of the 
RB—could be illegal. Power to enforce this law would reside in the Sub- 
ve Activities Control Board. Any union officer who would dare to remain 
s elected post and carry on union business in defiance of this Board would 
ibject to a fine of $10,000 and 5 years in prison for each day on which he 
iitted or continued such an “offense.” 
r all legislative proposals, in the present political climate, can only further 
, hot aid, labor. 
bor would be better off today with all the legal handcuffs off and the legal 
ut of its backs so that the organizations of labor could rely on their 
and tested methods of struggle and defense for the welfare of the work- 
ig people. 
tank and file solidarity, the right to strike, to boycott, to picket and to or 
nize—these are the methods by which the union guarantees its own sur- 
Not by laws. The laws on the books and the laws proposed are aimed 
aking away our chance to fight by these methods, 
he right to fight back is being denied to unions by legal gimmicks behind a 
g, cynical smokescreen of pretense to protect or to save the rank and file of 
rican labor from communism. 
The ILWU recalls that even under the balmy days of the Wagner Act it was 
ittle use to unions which lacked the economic power and the unity of the 
nk and file to enforce by action what the Wagner Act conceded as law. Those 
ions which depended upon the Wagner Act and not on the strength of the 
k and file never grew strong. 
(ny law enacted by this Congress, under the label of labor legislation, even 
Wagner Act, could not—under this Congress and this administration—be 
thing but a weapon for the control or destruction of the unions of this coun 
It could not be for the benefit of the unions and their membership. 
Therefore we say to Congress and the politicians: We want hands off. Repeal 
he Taft-Hartley Act; don’t interfere with our negotiations and our hiring hall. 
We also say: Hands off the internal affairs of our union. We have a right to 
lect our own officials and to keep them as long as they continue to do a job 
r us. 
We don’t need the enemies of labor and their political stooges or any Gov 
nment agency to tell us what is good for our union and for us. 


APPENDIX B 
Tart-HArRTLEY 


(ILWU Ninth Biennial Convention, Honolulu, T. H., April 2-6, 1951) 


There’s no use wasting words over Taft-Hartley. Every trade unionist knows 
that Taft-Hartley was intended, and has been used to turn the clock back, to 
‘estore to employers protections and privileges which labor had wrested from 
hem through years of struggle. 

Every trade unionist knows in his heart that the use of Taft-Hartley by one 
inion to raid another violates the most basic principle of unionism. 

Every trade unionist knows that the act should be fought by all available 
means and at every turn. 

Every trade unionist knows that Taft-Hartley should be repealed but that 
we cannot depend on politicians, whether Democrats or Republicans, to repeal it. 

The ILWU has fought Taft-Hartley to the best of our ability and with all 
jur strength. We have worked for its repeal. We intend to continue to do so. 

This convention proposes that ILWU, together with other like-minded unions, 
eall a national 72-hour protest holiday to demand the law’s repeal. 

The ILWU favors and adopts the perspective of seeking to have all of or the 
majority of American labor unions quit work for a 72-hour national holiday to 
demand the total repeal of this infamous un-American law 
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SUMMARY 





STATEMENT OF HARRY BRIDGES, PRESIDENT, INTERNATIONAL LONGSHOREMEN’S 
AND WAREHOUSEMEN’s UNION 














My name is Harry Bridges. I am the president of the International Long 
shoremen’s and Warehousemen’s Union. 

I am before this committee today to tell you that the ILWU has been and con 
tinues to be completely opposed to the Taft-Hartley law. We oppose this lay 
we believe it would be in the best interest of the vast majority of the America 
people—those who earn their living by their own labor—to have this 
repealed 







ha 


This is so because the Taft-Hartley law was written by men who are not 


found among the friends of the American working people. The purpose an 
the result of this law has been to bring the Government, with all of its power 
into the collective bargaining relations on the side of the employers; it has 
weakened the bargaining power of this and every other trade union in America 

The ILWU is a trade union. We are an organization of workers—men 
women—who have joined together to advance their material well-being 
security through collective bargaining with their employers. 

We want this law repealed because it has weakened our collective ability t 
improve our lot. The members of this union have paid for Taft-Hartley in t 
wages, conditions and other benefits they were unable to win because the law 
on the books 









and 





ane 








Our experiences since 1947 have shown us how correct we were in opposing 
this law when it was being drawn up. The law accomplished exactly what we 
feared and warned it would do—it made us a 
it tougher for us to win new 





less effective union and it made 
gains, and in some instances to hold onto wl 






had already been won 








As a union of longshoremen, warehousemen, and allied crafts we ha 
another reason for resenting what this law has done to our union. While we 
have been harassed and weakened by Taft-Hartley; while our resources have 
been reduced by suits, litigation, strikes and other forms of strife as a result 
of the new weapons Taft-Hartley placed in the hands of the employers; ws 





have watched orrupt, gangster-ridden, rotten and parasitical union on the 


go its merry way exploiting the longshoremen and the public wit! 
no hindrance froin this law which purports to be concerned about improving 


east coast 










labor-management relations. 






Our members want to know why Taft-Hartley has been used to wreck our 











hiring hall structure while it condones longshoremen in New York and other 
eastern ports continuing to work in the kind of juhgle we drove out of the west 
coast in 1934 

Frank] 





, the members of the ILWU see nothing more in Taft-Hartley than ar 


evil plot through which the major achievements of this union could be wiped 
out and the east coast setup imposed upon us. 






Among the achievements and standards of this union which are under the 









Taft-Hartley gun are industry-wide bargaining and agreements; the joint union 
management hiring and dispatching hall; the democratic structure of the hiring 


system and of the union itself; the right of the rank and file members of this 
nnion to choose 


the officers, administrators and negotiators they feel will do 
the best job for them; and the right of the union to enjoy whatever kind of 
action the members decide upon. 






independent political 





WHAT THE 





LAW HAS DONE 








The “exercise by workers of the 





full freedom of association and self-organi- 
zation” has not been protected. Trade unions have not grown nor have the 
unorganized workers been organized into trade unions during the past 5 years 


of Taft-Hartiey even at a rate equal to that under which new workers came 
into the labor force itself. 


The simple fact 








is that despite the fact that more and more new workers have 
entered the labor force in the past 8 years, the number of workers organized 
into trade unions has declined. 

The continued expansion and growth of American trade unions—the or 


i hie gan- 
izing of the unorganized 


is the only guaranty the organized workers have 
that their own standards will be protected and maintained. Only when unions 
are growing is the welfare of the union members and of all Americans advanced. 
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Paft-Hartley has inhibited and paralyzed this dynamic necessity of the trade- 
inion movement to grow. And in so doing, Taft-Hartley has been most 
nsidious in preventing all American workers—organized and unorganized as 
vell—from achieving the fullest measure of the material and economic gains 

ch are clearly possible in our country today. 

he result has been that these unorganized workers—as well as the organ- 
zed— have not been able to win for themselves that kind of share of the national 
wealth and material well-being of the country as would have otherwise been 

case if labor-union growth from 1947 to 1953 had continued at the pace of ' 
1937 to 1947. 
Moreover, the Taft-Hartley law was designed for and has actually encouraged 

balism in the trade-union movement. It encouraged those unions which 
e unable to organize the unorganized workers to embark—with the aid, 
ifort and collaboration of some employers and the miscalled NLRB—on a 
gram of raiding other unions. The ILWU has been subjected to this kind 
raiding. It never could have taken place without the Taft-Hartley law on 
books 
At the same time that Taft-Hartley has released a whole host of anti-labor 
uations, it has miserably failed in what were purported to be some of its 


















hjectives. 

There are pages and pages in the records of Congress about how the Taft- 
Hartley law would rid the labor movement of racketeers and gangsters. 

The most corrupt and gangster-ridden union in America flourishes on the east 

ist waterfronts. Taft-Hartley never disturbed this setup which still goes 

n exploiting the working longshoremen with no hindrance from the law or the 
NLRB which enforces it, and enforces it in favor of such unions and against 
1 union such as the ILWU. 

Or take the requirement that unions make public financial accountings. This 
vas supposed to protect the union members from dishonest trade-union officials. 

The ILWU didn’t need a Taft-Hartley for this; we have always given the 
fullest and most detailed financial accounting to the members. 

Yet a union like the east coast longshoremen has complied with Taft-Hartley 
nd has duly filed certified financial statements with the Department of Labor. 
Even the most cursory reading of the newspaper headlines of the recent investi- 
ation in the port of New York would reveal that this is a union in which officials 
lrew upon union funds as though they were a personal checking account; in 
which local after local keeps no books whatsoever and has no record of income 
or disbursements. How could the financial accounts filed under Taft-Hartley 
e anything but fraudulent? Taft-Hartley never protected the working long- 
shoremen of New York from this kind of wholesale robbery. It was never meant 
















to. 
The National Labor Relations Board doesn’t seem to be concerned about these 
kind of clear and patent violations of law. 










rHe PROTECTS 





WHO LAW 









The Taft-Hartley law makes no pretense of protecting the majority of the 
workers in any trade union. It does protect and even encourage that dis- 
gruntled minority which is found in any group, including a trade union. 

The nonunion man, the informer, the labor spy and the scab are the heroes 
of Taft-Hartley. It’s to men such as these that the law guarantees the right 
to work and the right to a job—providing, of course, that they’re suitable to 











the employers. 

Certainly there are politicians and employers who find Taft-Hartley to be 
excellent legislation. Where the old Wagner Act guaranteed the right of a 
union man to his job, the Taft-Hartley Act guarantees this to a scab. The old 
Act allowed the union to protect itself from wreckers; Taft-Hartley specifically 
aims at giving superprotection to union busters. 

Taft-Hartley is a law for scabs and free-loaders. And there’s nothing lower 
than a scab, gentlemen. 











HIRING AND DISPATCHING 











The major attack by the Taft-Hartley law against this union resulted from 
the fact that the authors of this law specifically intended to outlaw the long- 
shore hiring hall by this legislation. 

This is What Senator Taft said on the floor of the Senate, April 23, 1947: “In 
the first place, Mr. President, the bill does abolish the closed shop. Perhaps that 
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is best exemplified by the so-called hiring halls on the west coast, where shij 
owners cannot employ anyone unless the union sends him to them.” 
I would like to lay to rest any illusions which any members of this committe 
might have that the ILWU will sit idly by and watch Taft-Hartley or any other 
law wreck our hall 
Although the ILWU-PMA contract specifically outlaws strikes during the 
life of the agreement, it also provides as follows: “ * * * Either party, how 


ever, shall be free to take any action it deems necessary to best protect its 
interests * * *” 


This is clear language. 


includes Congress 


It means that if any outside authority—and that 
nullifies the joint union-management hall, the union will by 
free to take any action it deems necessary to protect its interest. 

I point this out because of the reports we have received that legislation might 


be proposed to place all maritime hiring and dispatching under government 
control. 


THE ILWU 


The ILWU is an honest, democratic union, controlled by the rank and file 
In its structure and in its purpose this union has tried to be the most effective 
collective bargaining instrument possible for the members. Before detailing 
some of our experiences under Taft-Hartley, I would like to furnish the com- 
mittee with the facts about the manner in which the ILWU makes policy, chooses 


officers, and carries on its business. I have chosen the longshore division of the 
ILWU as the example. 


There has been a great deal in the press lately about another trade union~— 


the east coast longshoremen’s union—and the corrupt, gangster-ridden situation 
that exists under the jurisdiction of this union. Taft-Hartley hasn’t created 
any problems for the particular brand of collective bargaining the New York 
Crime Commission has just completed investigating in the port of New York; it 
has for the ILWU. 

(Then follows a detailed analysis of the ILWU constitution. of the rank-and- 
file democratic structure of the union, and of the hiring and dispatching proce- 
dures under the ILWU—PMA contract). 





THE 1948 TAFT-HARTLEY STRIKES 


The collective bargaining achievements of the ILWU since 1947 came about 
only after the union fought and won the 1948 strike—a strike which would never 
have taken place had it not been for the Taft-Hartley law. 

The Presidential Board of Inquiry appointed by President Truman in June 
1948 to investigate the dispute in the maritime industry, concluded that ‘“* * * 
it is entirely clear that in the present circumstances the basic dispute, which over- 
shadows all the other issues in controversy and which has thus far rendered 
agreement on any point impossible, arises from the amendment of the National 
Labor Relations Act by the Taft-Hartley Act.” 

The record shows that throughout all the 1948 negotiations the union repeat- 
edly offered to submit all of its demands to arbitration. The employers refused 
to arbitrate, insisting that the Taft-Hartley law did not permit them to do so. 
Instead of arbitrating, the employers decided to take the union on in a strike. 

Meanwhile the employers, as part of their campaign of union harassment, had 
filed unfair labor charges against the union in June. The charges were that the 
union, in insisting on certain hiring practices which the employers alleged were 
unlawful, was committing an unfair labor practice. The Board issued a com- 
plaint on these charges. 

Again in compliance with Taft-Hartley, the NLRB conducted a vote among the 
longshoremen to see whether they would accept the last offer of the employers 
which the union negotiating committee had rejected. 

This is part and parcel of the Taft-Hartley philosophy that rank and file work 
ers are misled into strikes by their leaders and that if they had a chance 
to vote—secretly—on the last offer of the employers they would accept this offer 
rather than strike 

The negotiating committee of the ILWU rejected the employers last offer 
as insulting to the members of this union. The union officers and the nego- 
tiating committee recommended to the membership that they boycott the NLRB 
halloting. 
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he voting was conducted by the NLRB on August 30 and 31 in all of the port 
es up and down the west coast. These were the results, as certified by the 
rd on September 1: 


uber of eligible employees 26, 965 
llots marked “Yes” 0 
ots marked “No” ; ‘ 0 
llots challenged é 7 abe ae 0 
al ballots cast bs : alas sisi tbihenstreaiceiaetiale hcn ceed ADI agi nel 0 





Could there by any more expressive demonstration of how little the authors 

faft-Hartley know about trade unions like the ILWU and how little they un 

stand about collective bargaining? 

On September 3, the day after the strike began, the employers announced that 
iey would not meet with the ILWU until after the union had selected respon- 
ile officers, satisfactory to the employers, and the union was in compliance with 

Taft-Hartley law by its officers signing the non-Communist affidavits. This 
is an issue that had never been raised in the months that preceded the strike; 
vernight it had become the key issue to the employers. 

But when the elected leaders of the ILWU offered to withdraw from the nego- 
ations and to turn them over to an elected rank-and-file committee, the em- 
lovers found this unacceptable, too. When the strikers themselves were polled 

the issue of Taft-Hartley compliance they voted 11,669 to 694 against com- 
ving 

Subsequently, the international union proposed compliance with Taft-Hartley 
olely in order to vse Taft-Hartley against other unions if such unions did not 
ease their Taft-Hartley raiding attacks on us. 

Despite this recommendation, the longshore locals of the ILWU voted not 


comply ; and to this day they are not in compliance with the law. 








THE WEST COAST 





CURRENT RELATIONS ON 





Despite Taft-Hartley and the efforts of certain headline-hunting politicians to 
ake political capital over the ILWU, industrial relations on the west coast 
vaterfronts have reached a high degree of maturity and stability. 

Our collective-bargaining agreement guarantees both the men and the em- 
ployers against the evils which formerly prevailed—and which still continue on 
the east coast 

Particularly in the past 41%4 years, since 1948, the parties have enjoyed a 
condition of great stability. And present indications are that if we are left 
alone this will continue. Mr. Paul St. Sure, president of the Pacific Maritime 
Association, speaking recently before the San Francisco Junior Chamber of 
Commerce, predicted “an era of peace and stability.” (Quoted in an editorial in 
the Argonaut, October 3, 1952). 

When Mr. Henry W. Clark retired as president of PMA at the end of 1951, his 
final report included the results of a comparative survey of strikes on the several 
coasts. His report showed that man-day losses due to strikes and work stoppages 
on the east and gulf coasts during the 3 years 1949 to 1951, inclusive, were 6 
times those on the west coast. He stated as follows: 

“There was a total of 45 strikes on the east coast against 24 on the west coast; 
man-day losses on the east coast totaled approximately 500,000 against 75,000 fo: 
the west and the number of men involved was about 37,000 against 15.000 on the 











west coast. 

“Another test of the stability of the relationship on the west coast is the 
extent to which issues between the parties are resolved by negotiation. Since 
the end of 1948 we have had three wage reviews and a contract opening. There 
was no strike at the contract opening and no arbitration at the wage review; all 
contract changes were agreed to in negotiations. 

“During the period the straight-time wage rate has gone up from $1.82 to $2.10 
we have inaugurated a welfare plan and increased the employers’ contribution 
from 3 cents per man-hour to 8 cents, and we have instituted by far the best 
pension plan in the entire longshore industry. 

“During that period, also, we have settled hundreds of potentially explosive 
issues through the grievance machinery, but have had to resort to coastwise 
urbitration only once. This, we think, is a remarkable record. The parties em 
ploy an arbitrator on a regular retainer basis. He is available all the time. - But 
we have used him only once. That was in a case, to which I shall refer later, 
where a steamship company was conniving with the east coast union to bring 
east coast conditions back to the west coast.” 
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IN HAWAII 






In the Territory of Hawaii, the ILWU has been bargaining with a group of 
employers—the Big Five—who completely dominate the islands economically 
socially, and politically 

These employers have established certain basic antiunion principles to guide 
their industrial relations. The principles add up to this—the open shop, no arbi 
tration, no recognition of sympathy strikes or of the right of workers to refuse 
to cross a picket line, and no bargaining with a union unless it is in compliance 
with the Taft-Hartley Act. 

These principles explain every strike that has been precipitated in Hawaii. I; 
1949, when this union offered to arbitrate the issues involved in that strike 
primarily wage issues—the Hawaii employers sent a spokesman back to this very 
committee to announce that they absolutely refused to arbitrate. And they went 
further in stating that they didn’t want the emergency disputes provision of Taft 
Hartley applied to the strike. Of course the provisions of Taft-Hartley were not 
applied because the employers didn’t want them applied. 

As the hearings before this committee on July 12, 1949 show in the 1949 strike 
there was no injunction—meaning the Taft-Hartley injunction—while in 1948 
there was, because in 1948 the employers felt that it was to their advantage to 
have a presidential board of inquiry and an injunction, while in 1949 they did not 
They figured they could take on and defeat the union without such help. 





















DAM 





AGE SUITS 






Taft-Hartley has opened the lid of whole Pandora’s box of damage suits against 
the ILWI As hear as we can figure, the damage suits alone brought against 
the ILWU under this law amount to about $7 million 









CONCLUSION 








These have been some of the experiences of the ILWI 






under the Taft-Hartley 
law. These experiences make clear why this union is for the complete and out 
right repeal of this law 





Purporting 
unionism, 


To nrotect 
Taft-Hartley has in 
left, right, and middle 
The whole law is a gigantic union-busting scheme. It’s like a meat grinder; 
any union that plays around with it under the illusion that they can use Taft 
Hartley inevitably find that once they get their finger into the machinery the 
whole body gets ground up. 





individual American 


reality 


workers from the abuses of trade 


weakened the bargaining power of all 





unions 














Damage suits, lost members, the end of new organizing, deliberately designed 
jurisdictional raids, and the disruption caused by the paid enemies of the 


union operating within our ranks, have taken their toll of every trade union 
in America 







The financial costs of Taft-Hartley are astronomical. As far as such costs 
are concerned, the executive board of the ILWU last year decided to recom- 
mend to the union negotiating committee that we demand that the employers 
contribute to a fund—separate and apart from any other economic demands 
of the union—to meet the cost of the Taft-Hartley damage suits. It’s one method 
we mean to use to raise the money that’s needed. 

Finally, we feel that if this law is not repealed, but strengthened along the 
lines of the many amendments which are in the Senate and House this session, 
the time will come when the American workers will simply sit down and stop 
working until the law is either repealed or otherwise made inoperative. As far 


as the ILWU is concerned, we are prepared to welcome and join in such an 
action. 


This is a statement of fact. 













In 1951 the 9th Biennial Convention of the ILWU 
unanimously adopted a resolution which was proposed by one of the longshore 
locals calling upon all of labor to join in a 72-hours Taft-Hartley repeal holiday. 

There is no point in discussing any one part of Taft-Hartley as being worse 
than any other. In whole and in part, the law is bad. It should be repealed. 
Asking the ILWU to comment about specific amendments to Taft-Hartley is like 
asking us whether we want to die by poisoning or starvation. They’re both 
long and painful processes, they both lead to death, and they’re both as ob- 
noxious to use as is Taft-Hartley itself. 








The Cuamman. There is another witness who is not on our list, 
Mr. Peter J. Manno. I might say I have known Mr. Manno for 
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time as one of our mediators in the Mediation and Conciliation 
service. He has had great experience in that field. I have asked 
to come and tell use, if he will, what he thinks from his experience 
ve can do to build up and strengthen the Mediation Service. 
Will you give use a brief outline of your experience ? 


TESTIMONY OF PETER J. MANNO, FORMER MEDIATOR, MEDIATION 
AND CONCILIATION SERVICE 










Mr. Manno. Mr. Chairman and members of the Senate Labor and 
Public Welfare Committee, my name is Peter J. Manno and I am 
from Atlantie City, N. J. 

| am extremely grateful to you and to the distinguished members 
of this committee for your kind invitation to appear here today. 

On March 22, 1943 I was appointed a Federal mediator and I 
served continuously in that capacity until April 21, 1953, with an 

nual salary of $9,600. I resigned from the Government Service to 
enter private practice as an industrial relations consultant. During 
my Government career I mediated successfully approximately 700 dis- 
putes. A few of the diversified types of industries involving the var- 
ous segments of organized rs abor in which I averted and settled strikes 
we: Republic Steel C orp., Campbell Soup Co., Radio Corporation of 
{merica, New York Shipbuilding Corp., SKF Industries, Bendix 
\viation Corp., Yale & Towne, Johnson & Johnson, Armstrong Cork 
Co., American Telephone & Telegraph Co. and hundreds of others 
of like character. 

I was also Federal branch director for a 6-State area, including 
South Jersey, eastern Pennsylvania, Delaware, Maryland, District 
of Columbia, and northern Virginia. 

If my views, which are predicated on actual mediation experiences 
over the past decade, differ with those of this committee, they are 
expressed with a profound sense of humility, 

With your permission, Mr. Chairman, I should like to proceed by 
reading a short prepared statement which will consume about 15 
minutes, and then I shall be happy to answer any question you may 


desire to ask me. 


























POLICY AMERICAN MEDIATION 
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When the “Labor Management Relations Act, 1947,” better known 
as the Taft-Hartley Law, was enacted, Congress intended to encour- 
iwe and achieve industrial peace by the usage of the fundamental 
practices inherent in collective bargaining. The Taft-Hartley law 
recognized the importance of linking the process of mediation to 
collective bargaining by making available full and adequate govern- 
mental facilities for conciliation, mediation and voluntary arbitra- 
tion to aid and encourage employers and the representatives of their 
employees to reach and maintain agreements. Therefore, the Fed- 
eral Mediation and Conciliation Service was established under title IT 
of said act as an independent agency. However, it was never the 
intent. of Congress to make mediation a “whistle-stop” on the road 
to strike prevention, nor to relegate the concept of our mediation 
function to a minor role in national emergency disputes. 

The Cuairman, Let me ask you one question at that point. I note 
the fact that the Federal Mediation and Conciliation Service was 
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made an independent agency. Do you feel it should be an inde 
pendent agency of Government and not part of either the Depart 
ment of Labor or the Department of Commerce? 

Mr. Manno. I certainly do. 

The Cuarrman. It can act more freely if it is not connected wit) 
either Department ! 

Mr. Manno. Unquestionably. 

In fact, in the Defense Production Act of 1950, we reaffirmed : 

That the national policy shall be to place primary reliance upon the parties 
to any labor dispute to make every effort through negotiations and collectiy, 
bargaining and the full use of mediation and conciliation to effect settlements 
in the national interest. 

The realization that there has been no positive method to avert 
stoppages has shocked the country during the past 5 years. Too 
many strikes have jolted the structure of our national economy. 
Compulsory arbitration of disputes involving public utilities has 
been tried in several States but has not eliminated strikes. In addi 
tion, this law has been declared unconstitutional in many instances. 
Although such a method has the virtue of directness and simplicity, 
it is otherwise very objectionable, since compulsion of this kind would 
do violence to our democratic principles and create instability in labor 
relations. This subject has been discussed thoroughly, but experi- 
ences in England, Australia, and New Zealand have proved that 
compulsory arbitration is no assurance against strikes. Therefore, 
a responsible government must provide adequate machinery to cope 
with the ever-increasing hemorrhage of industrial strife. 

Many cure-all programs have been advocated and utilized. The 
‘Taft-Hartley Act covers all disputes that concern interstate com- 
merce excepting air and rail transportation, which is governed by 
the Railway Labor Act. The cure-all contained in the Taft-Hartley 
law provides that “whenever in the opinion of the President of the 
United States a threatened or actual strike or lockout will imperil 
the national health or safety,” an injunction which may last for a 
period not to exceed 80 days may be obtained in the Federal courts. 

Many cases involving this injunction procedure resulted in several 
disputes lasting through the 80 days without settlement, and the strike 
becoming legal. Obviously, there is no complete cure-all acceptance 
here. Another cure-all procedure used extensively by former Presi- 
dent Truman was the appointment of factfinding boards with the 
authority to issue recommendations. These nonstatutory factfinding 
boards are similar to the procedure under the Railway Labor Act, 
with the exclusive exception that a strike may continue while the 
factfinding board is hearing the case. A subsequent cure-all was 
the Wage Stabilization Board, established in November of 1950. You 
all remember the irreparable damage of the recent catastrophic steel 
crisis. 

The sad part is that in view of the many phantom cure-all solu- 
tions, both labor and management without any genuine attempt to 
mediate their differences expect some super-duper board, some fact- 
finding commission, some injunction, or some seizure to be ap- 
plied successfully. They shadowbox through the atmosphere of me- 
diation, awaiting the final rounds of the dispute to be refereed by a 
so-called electric eye of a higher governmental level. Despite all 
Government impositions, only the processes of mediation journey 
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toward an amicable and equitable settlement. Therefore, if labor 
and management are to militate against a socialistic approach to their 
disputes and are to preserve our system of free enterprise, then a 
two-step formula should be chartered. First, the processes of collec- 

e bargaining fostered in genuine realism. And second, if required, 
de stimulus of Government mediation. 

The CrarrMan. Do you deal with the point at which mediation 
should come in ¢ 

Mr. Manno. Precisely, sir. 

\ well-rounded Federal legislative program to govern labor rela- 
tions should be concerned with at least two broad fields of activity: 

(1) Protection of collective-bargaining rights of parties; and 

(2) Consideration of the public interest in the harmful effects 
of strikes, especially those that might result in ¢ mippling our econ- 
omy. Bargaining rights are presently protected by law. We 
have failed, however, to establish procedures which might afford 
the public a reasonable measure of protection against strikes. 
This presents a serious national problem. Since the parts of our 
economy are so highly specialized and closely interrelated, any 
dislocation resulting from interruption of goods or services in 
one segment can disturb the functioning of the whole economy 
and create hardship. Previous attempts to come to grips with 
this problem have proved ineffective. 

Except for disputes in the railway industry, which is no concern 
here, the Taft-Hartley Act went further than any other previous 
Federal legislation in dealing with the matter of labor disputes. 
Under the provisions of this act, any party desiring modification of 
existing agreement is required to notify the other party of such modi- 
fication 60 days prior to termination of agreement and to file notice 
with Federal and State mediation agencies 30 days prior to such 
termination if agreement is not reached at that time. The act fur- 
ther provided against strikes and lockouts until expiration of such 
time limits. These provisions assume that awareness by the parties 
of a forthcoming dispute and notification of it to mediation agencies 
would, by themselves, act as a brake against work stoppages. Ex- 
perience during the last 6 years, however, shows that they have had 
no appreciable effect in averting strikes. They are deficient in serv ing 
this intended purpose because of the lack of definite procedures: 


(1) To provide for adequate collective bargaining on the part 
of = parties ; 
To alert the mediation agency to an imminent strike; and 
(3) To set up a prescribed period for mediation activity before 
a ae ike is permissible. 


Nor has that provision of the same act requiring injunction 80-day 
‘cooling off” period and factfinding (without recommendations) 
brought about the expected results as to national emergency disputes. 
Imposition of a protracted negotiation period and factual report is 
no answer to the quest for labor peace. Mere postponement of an im- 
pending strike without adequate safeguard to avoid it is no assurance 
that it will not occur. The “cooling off” period instead of intensify- 
ing collective bargaining is likely to result in the negation of bar- 
gaining until the date of authorized strike deadline approaches. 
Moreover, there : appears to be considerable merit in the union’s claim 
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that the injunction calling for a long waiting period serves to blunt 
the edge of its strike weapon w ithout imposing a corresponding bur- 
den upon the employer. 

It has been argued, with justification, that a fundamental weakness 
of factfinding under the act is the absence of provision for recom- 
mendations. But recent experience shows that unless recommenda- 
tions are made with extreme care and in such a way as to serve as 

1 basis for promoting further collective bargaining they may, in a 
aa actical sense, result in naming the terms of agreement and thereby 
defeat the purpose of bringing about such bi argaining. 

Finally, the Federal Mediation and Cone iliation Service, the Fed 
eral agency now entrusted with the responsibility for labor peace, 
is not equipped to make the contribution necessary for settlement of 
impending strikes in major industries. In several such disputes dur- 
ing the past few years, as for example, those of coal, steel, and auto- 
mobile, it has merely acted as observer. In others, where it may have 
entered as a participant, as in the telephone, telegraph, or maritime 
disputes; for example, more effort has usually been devoted to work- 
ing toward a settlement of the strike, than in attempting to avoid it. 

The foregoing discussion clearly shows the need for a new approach 
to the prob lem of labor peace. To overcome existing inadequacies, 
it is necessary to develop a set of procedures for averting strikes that 
would call for proper collective bargaining by the parties; and in 
the event of real deadlock as a result of such bargaining a prescribed 
period of time for mediation effort. 

In the case of national-emergency disputes, another step would pro- 
vide for a factfinding report fashioned to stimulate further bargain- 
ing, and a final step would deal with direct action leading to settlement 
in the event of a work stoppage. A preliminary account of such a 
plan follows. Under this plan, full emphasis is placed on strike 
avoidance through voluntary collective-bargaining measures. Re- 
sponsibility for carrying out various proc edural steps is to be in the 
hands of one agency (Federal Mediation and Conciliation Service), 
in order that effectiveness be achieved through concentrated and uni- 
fied effort. 

Procedural steps: (1) Any party desiring modification or termina- 
tion of an existing agreement shall file notice of such to other party 
60 days prior to expiration of contract. A similar 60-day notice shall 
be filed in the case of wage reopening. Neither strike nor lockout shall 
take place during such period of time. 

(2) A copy of this 60-d: ay notice shall be filed simultaneously with 
the Federal and State mediation agencies. 

The CHArRMAN. That simply gives 60 days instead of 30 days under 
the present mediation law ¢ 

Mr. Manno. That is right. 

(3) Subsequent to the 60-day notice, no strike nor lockout shall take 
place until the end of a 20-day strike or lockout notice of termination 
of contract, whichever is later. Thereafter, the Service has the ex- 
clusive responsibility of assuming immediate leadership in negotia- 
tions and exerting every effort toward successful conclusion of the dis- 
pute. As far as possible, mediation conferences should be arranged to 
take place at a time convenient to all concerned; but once a di: ate is set 
by the Service, it shall be the duty of the parties to be present and 
participate fully in the proceedings. 





blunt 
bur 


chess 
COM- 
nda- 


ich 


lat 
In 


ed 








TAFT-HARTLEY ACT REVISIONS 2309 





ator PurreLn. Actually, you say thereafter. You mean after 
the 80 days? Fie 
Mr. Manno. No, you file your notice 60 days before expiration date. 
Phen if during the course of your negotiations you feel that a break- 
lown is developing and a strike is inevitable, then the union or the 
mpany is obliged to file a 20-day notice at which time we become 
active agency partic ipating in a new mediatory procedure. 
Senator Purreit. The word “thereafter” misled me, perhaps. 


Le rat 


Mr. Manno. National emergency cases. 
Major disputes, in those industries where work stoppages would 


seriously affect the health, welfare, and safety of our people, shall be 

eated as national emergency disputes by the Federal Mediation and 
Conciliation Service. Mediation of such disputes shall ordinarily be 
conducted by the director of the Service and the two public assistant 
directors. If agreement through mediation effort has not been reached 

vithin 12 a: ys following receipt of a valid 20-day strike or lockout 
notice, a report shall be issued to the parties on the 15th day of the 
notice and also be made available to the public. This report shall set 
forth impartially the pertinent facts in the dispute, and make recom- 
mendations on issues, to the extent it is possible, in terms of an area 
of difference within which range it is felt further negotiation would re 
sult in agreement. 

The CuarrMan. Then the recommendations would not be specific ? 

Mr. Manno. It would be reducing the bids between the two parties, 
establishing a minimum and maximum within which range further 
collective bargaining may result in an agreement. 

The Carman. You are trying there to bring the result about by 
continuing the bargaining rather than to strive to have any board say 
this will be the specific solution ? 

Mr. Manno. That is right, sir. 

The CHaiMan. The emphasis is on bargaining ? 

Mr. Manno. That is right, sir. 

In other words, creating an (area) within the framework of issues 
as a basis for an equitable compromise without destroying the proc- 
esses of collective bargaining and preserving free enterprise and free 
unions. Then the Service shall be ready to give to the parties any 
additional assistance possible after issuance of the report. 

If, despite all mediation effort, the parties in a crucial industry are 
unable to resolve their differences and a work stoppage results, the 
Federal Mediation and Conciliation Service shall immediately cer- 
tify the dispute to the President of the United States for his decision 
as to whether it should be submitted to the Congress for appropriate 
emergency action. 

Thereafter, the duly authorized representatives of Labor, Manage- 
ment and Federal Mediation and Conciliation Service will ap pear 
before a joint House-Senate labor committee with all the records in 
the particular national case involved, Public opinion and unpre- 
dictable ad hoc legislation are the most potent deterrents in national 
emergency cases. 

Jurisdiction: Under the Taft-Hartley Act, the Federal Mediation 
and Conciliation Service has jurisdiction over disputes which may 
threaten a substantial interruption of interstate commerce and, where 
no state mediation agencies are available, over disputes in which more 
than a minor effect on commerce is involved. Its participation in 








2310 TAFT-HARTLEY ACT REVISIONS 


grievance disputes is limited by the act to exceptional and last resort 
situations. It is felt that the above provisions should be continued 
except that: 

(1) Disputes be handled exclusively by the appropriate mediation 
agency in order to avoid competition, ‘confusion, and unnec essary 
duplication of mediation effort; and 

(2) The above commerce provisions be so defined and administered 
by the Service that a far greater number of disputes would be referred 
to State agencies when effect on commerce is predominantly local. 

In the interest of promoting labor peace on a wide basis, in various 
establishments regardless of extent of commerce, the Federal Medi- 
ation and Conciliation Service will cooperate with States in the cre- 
ation of mediation agencies where none exist at present. It will 
also offer assistance to existing State agencies and will cooperate 
closely with State-labor-management assemblies that may be set up 
by governors to coordinate Federal and State labor-management 
policies. 

ORGANIZATION OF THE SERVICE 


Administrative offices: Six administrative offices would serve the 
purpose of the Service much more effectively than the present twelve 
regional setups. With mediators in various parts of the country 
given such a high degree of responsibility for dispute cases assigned 
to them, with an ever-growing number of disputes closely related to 
other disputes on a nationwide level, and with special emphasis 
given to national emergency disputes, a closely knitted organization 
is required for the direction of mediation activity. Not only would 
such an arrangement result in greater efficiency through smoother 
integration and elimination of elaborate administrative detail in- 
herent in the existing regional plan, but in making six uniform offices 
the nerve centers for mediation activity on a country-wide basis, 
economy, enhanced prestige and respect for the Service would result. 

Federal labor-management assembly: This committee shall consist 
of 7 members: 3 industry and 3 labor representatives, and a chair- 
man, representing the public, all appointed by the President. The 
purpose of this committee, scheduled to meet at regularly stated in- 
tervals, is to pass on major policies proposed by the director, act in 
a general advisory capacity and meet annually in Washington with 
State-Labor-M: anagement assemblies. They shall serve without com- 
pensation and receive per diem in lieu of subsistence. 

Director: The director shall be appointed by the President and 
confirmed by the Senate. Among other duties, he shall have the 
responsibility for deve ‘loping policies and procedures for the handling 
of dispute cases; for assuming leadership in dealing with national 
emergency disputes; for formulating general plans to bring about 
a smooth working and efficient or ganization ; ; for acquainting the par- 
ties and the public of the important role assumed by the Service in 
promoting tier peace; and for keeping the President and Congress 
informed of trends and developments in labor-management Tela- 
tions. 

Assistant directors: Six assistant directors shall be appointed by 
the President and confirmed by the Senate, 2 from labor, 2 from 
industry, and 2 from the public. Only the 2 public assistant di- 
rectors shall serve on shinee with the director in connection with 
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itional emergency cases. Each of the assistant directors shall super- 









resort 
inued ise a region designated by the director. 

Mediators: Mediators should enjoy Civil Service rights. Today, 
ation they are not protected by Civil Service laws and mor: ale is at a very 
SSary lowe bb. 

; Arbitration: The Federal Mediation and Conciliation Service shall 
fered serve as an agency for appointment of arbitrators upon joint applica- 





tion by the parties or upon request of one party and approval of such 
request by the other. In addition to assisting the parties in the selec- 
tion of arbitrators, especially trained in their respective field of en- 
deavor, the Service shall make studies of issues and decisions in those 
cases where it has been called upon to appoint arbitrators. This 
record should prove of value in providing a source of additional 
irst-hand information on developments in the field of labor relations. 
For years the public, the Government, labor and management have 
uniformly demanded the strengthening of our mediation machinery. 
I hold to the firm conviction that this plan meets that demand. 
The Cuarrman. The main points of your recommendation are, first, 
that the mediation process start earlier in the game and before we 
come to the end of the rope practically, and sec ond, that recommenda- 
tions made by the mediators or by the Board set up should have those 
areas of choice so that the parties can still bargain in those areas. 
in other words, a minimum and maximum wage suggestion, and so on. 
Mr. Manno. That only prevails in the handling of national emer- 
gency cases. In addition many other cardinal observations have been 
outlined. 
The CuHatrman. Any questions, Senator Purtell? 
Senator Purrety. No. 
The Cuarman. Thank you very much, Mr. Manno. We are very 
glad you came here. 
Mr. Manno. Thank you, Mr. Chairman. 
The Cuamman. The next witness is the Governor of Alaska. 
Mr. Gruening, we are glad to see you again. I have had the pleasure 
of meeting you before. 


TESTIMONY OF HON. ERNEST GRUENING, GOVERNOR OF ALASKA 
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Mr. Gruentna@. I have a typewritten and prepared statement which 
is somewhat long and which I think I should not trouble to read to 











you. 
The Cuarrman. We do not have the time for you to read the whole 
statement. 






Mr. Gruenrne. I realize that. I would like to summarize it more 
or less orally. 

The Cuarrman. It will be in the record. 
(The statement of Gov. Gruening follows :) 













ALASKA 





TESTIMONY OF ERNEST GRUENING OF JUNEAU, 









I am dealing here today with a chronic problem which profoundly affects 
the life, the welfare, and the economy of the people of Alaska. It is maritime 
transportation to and from Alaska. The problem has been of long duration. 
While it is chronic, it is frequently aggravated by acute attacks for which, to 
date, no cure has been found. I refer to the constant tieups and man-made inter- 
ruptions in the maritime traffic between the States and Alaska. Upon this 
maritime traffic the economy of Alaska depends. 
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Alaska, though physically part of the continent, is almost, if hot quite, g) 
island—or shall we Say two islands—when viewed in terms of transportatio, 
It is true that western Alaska is linked with the United States by the Alaska 
Highway. This is a long unpaved highway extending some 2,500 miles from 
the northern boundary of the United States into Alaska. However, its ys 
fulness is limited in terms of transportation of cargo. Also four certifi d air 
carriers connect certain points in the United States with certain points in Alaska 
But they, likewise. although extremely useful, do not meet the requirements of 
heavy cargo transportation. 

Six years ago, at the request of Senator Taft, I presented a statement fo, 
the hearings before the Committee on Labor and Public Welfare of the United 
States Senate during the Ist session of the SOth Congress on various bills and 
resolutions which had been referred to that committee “having the object of 
reducing industrial strife in the United States.” It was printed on pages 2171 t 
2178 in volume 4 of those extensive hearings. Like much other testimony which 
appeared in these volumes—and like much other valuable testimony which ap- 
pears in the numerous printed hearings before committees of Congress—it jg 
buried in the record where, presumably, it may be of interest to future historians 
or antiquarians. But the issue which was discussed then is as much alive now 
as It was 6 years ago. The disease which was discussed then continues un 
abated today. The patient, Alaska, continues to suffer. I am, therefore, going 
to take the liberty of reincorporating for these hearings in my written submis 
sion what was written 6 years ago. This might be deemed a bit presumptuous 
It might be deemed an unwarranted exhibition of pride of authorship. But the 
justification for so doing lies in the fact that only by emphasis on the unremit 
ting, constant, continuing, repetitive and unceasing damage which has been 
done, is being done, and Will continue to be done to Alaska unless a remedy is 
found, can the extent and nature of this evil be made clear. 


The statement of 1947 follows herewith - 


“STATEMENT OF Hon. ERNEST GRUENING. GOVERNOR OF ALASKA 3RIEF ON 
MANAGEMENT RELATIONS IN ALASKA MARITIME SERVICE 


“As this report is being prepared the freighter Square Knot, which arrived 
at the United States Army Juneau subport on February 12, 1947. is still tied up 
by a dispute as to who shall load Army lumber. Although this dispute, at 
present, involves but one vessel. it hears irrefutable testimony that such tieups 
are now the rule rather than the exception in the maritime service to Alaska. 
and that negotiations leading to their settlement involve an almost endless 
wrangling and grappling between obscure and distant forces, with Alaskans, the 
people who bear the full cost of these delays, having no voice in them. With 
the threat of a tieup hanging over every vessel moving in the Alaska service, the 
recently hopeful future of our great Territory begins to look dismal indeed. 


“MARITIMI TRANSPORT ATION, ALASKA’S LIFELINE 


“Maritime transportation is Alaska’s lifeline. Alaska is an economic island 
separated from Seattle by 750 miles of water at Ketchikan, its nearest principal 
port of call, and 2,500 miles of water at Nome. its farthest principal port of call 
Alaska has no adequate alternative method of transportation for the supplies 
and materials necessary to its life, to maintain the military and naval establish- 
ments so vital to the defense and international security of our Nation. to feed 
and clothe our citizens. Alaska has no well-developed system of roads (since 
uniquely among States and territories. Alaska has been excluded from the pro 
Visions of the Federal] Highway act). Therefore, there is no motor trucking to 
the continental United States to supplement water transportation. Likewise. 
there is no railway to the United States. A military highway built through 
2,500 miles of w ilderness, links Fairbanks and Anchor: ge, Alaska, with Edmon 
ton in the Dominion of Canada. But the movement of civilian freight over this 
road is extremely costly and unreliable. At present, one truck carrying a full 
payload of freight must be accompanied by another truck carrying the fuel and 
Supplies necessary to see the freight carrier and its crew through. The airlines 
now handle a major portion of the passenger traftic, but the cost of air freight 
is too high and the volume which can be handled is too low to make this more 
than an emergency means of freight transportation. Alaska looks forward to 
the day when air freight Will be one of its major arteries of supply, but for the 
present and the immediate future maritime transportation is Alaska’s lifeline. 





rians 
how 
> Un 
‘Oing 


IIs 





lOUS 


t} 


mit 


ween 


\ 

























TAFT-HARTLEY ACT REVISIONS 2313 


Che lifeline is a chain of many links stretching from the warehouses to the 
port of Seattle docks, thence by ship from port to port in Alaska until the ship’s 
entire cargo has reached its various destinations. The interior of Alaska is 
served through the port of Seward by the Alaska Railroad. Except for certain 
military shipments, vessels are not loaded to discharge cargo at a single port. 
Instead, they progress through a series of ports, discharging portions of their 
cargo as they make their scheduled run. An interference with the movement of 

s service at any point is not, therefore, an isolated or local incident. A 
delay in unloading cargo at Ketchikan means a delay in the delivery of cargo 
at every other port on the schedule of that vessel. The whole chain of supply 
is seriously damaged until that single link is repaired. 





“SEASONAL CHARACTER OF ALASKA COMMERCE AND INDUSTRY 





“Alaska’s life is seasonal. Its weather, geographic position, and basis in- 
dustries make it so. Civilian freight to Alaska moves principally during the 
7-month period, April through October. In 1989, 82.5 percent of the total civilian 
tonnage moved into Alaska during this 7-month period, and in 1945, 73.9 percent. 
The bulk of nonmilitary cargo from Alaska to the continental United States 
moves during the 4-month period, July through October. In 1939, 88.9 percent 
of the total civilian tonnage from Alaska moved during this 4-month period, and 
in 1945, 80.9 percent. These huge seasonal bulges are attributable principally 
to the mining and fishing industries’ needs, northbound, and the shipment of 
canned and frozen fish and fish products, southbound. Nature’s yearly cycle 
waits for no man. When the fish start running, he must be prepared to gather 
in the harvest and process it immediately in his canneries, salteries, and cold- 
storage plants. The miner, the construction worker, and the settler—all these 
must be prepared to make the most of the few brief summer months before snow 
and cold bring their activities to a halt. In other areas of the United States 
suspension of vital services may cause a temporary halt in economic and busi- 
ness activities. In Alaska a suspension of maritime service during the strategic 
months prior to and during the few months of feverish activity does not mean 
merely a temporary loss or setback in future development. In other words, a 
few weeks shipping stoppage in the spring or early summer means the loss of 
an entire year to Alaskan enterprises. It means the postponement until next 
vear of essential building and construction. It means an irremediable loss due 
to failure to take the harvest of natural resources possible during the short sea- 
son. It means the financial ruin of new settlers and small-business mep who 
have watched their life’s savings melt away in maintaining themselves and their 
families, an extremely costly business in Alaska, while they waited for the 
equipment and supplies necessary to begin the building of their businesses or 
the development of their farms or mining prospects. It may mean the halting 
of all business and economic activity for that year. But often it means perma- 
nnt ruin to an individual and an enterprise. That has been happening in Alaska. 

“Alaska’s maritime transportation, therefore, is not merely a highly essential 
service. It is indispensable. There is no adequate alternative service. Inter- 
ruptions and delays in the service cannot be localized, but cause a paralysis 
which spreads throughout the entire economy of the Territory. Because of the 
marked seasonal nature of Alaska business and economic activity, interruptions 
and delays in this service may and do mean financial ruin for an entire year. 
Alaska’s maritime service must not be interrupted. Unfortunately, there are 
natural forces causing some delays and interruptions in this service—the hazards 
of weather and navigation. Delays in sailing due to weather conditions are 
not uncommon. During last month, the Alaska and the North Sea, two of the 
most important units of the present Alaska fleet, ran aground. The Yukon was 
wrecked a year ago. These obstacles to an uninterrupted, reliable service, al- 
though serious, are molehills as compared with the manmade mountains—work 
stoppages due to labor-management disputes, slowdowns on the job and pilferage 
of cargo. Before discussing these problems, however, let us look briefly at the 
parties composing “labor” and “management.” 








“WHO’S WHO AMONG THE MARITIME OPERATORS 


“Except for small and somewhat irregular operations to more remote regions, 
and for some few cannery vessels, Alaska is served by three American-flag 
earriers. (Two Canadian lines—the Canadian Pacific and Canadian National— 
are important carriers of passengers between Canadian and southeast Alaska 
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ports.) The American-flag carriers have been the Alaska Steamship Co., North. 
land Transportation Co., and Alaska Transportation Co. All three lines serye 
southeast Alaska. Alaska Steamship Co. alone serves southwest Alaska, Bristo] 
Bay, and Bering Sea. During 1945 Alaska Steamship Co. carried 63 percent of 
the cargo, 80 percent of the passengers and made 1,319 calls at Alaskan ports, 
The Northland Transportation Co. carried 23 percent of the cargo, 19 percent 
of the passengers, and made 576 calls. The Alaska Transportation Co. carried 
10 percent of the cargo, 1 percent of the passengers, and made 330 calls. 

“The Alaska Steamship Co. and the Northland Transportation Co. are con- 
trolled by one man, Mr. Gilbert Skinner, of the Skinner and Eddy Corp., a Seattle 
businessman who also has salmon interests. This ownership constitutes a vir- 
tual monopoly. The Alaska Transportation Co., smallest of the three companies, 
originally organized in Alaska by Alaskans, is now controlled by Tacoma in- 
terests. All three carriers are members of the Pacific American Steamship 
Association of San Francisco which serves as their representative in labor- 
management matters. These carriers maintain resident agents in the principal 
Alaskan ports to supervise freight handling and to act as passenger agents, 
But these resident representatives of the steamship companies have no authority 
to deal directly with or negotiate agreements in connection with local labor 
disputes. All such matters must be referred to Seattle for negotiation or in- 
structions. Since the start of World War II, these relations have been further 
complicated by the fact that the steamship companies were operating their own 
and Government-owned vessels for the War Shipping Administration, and later 
the United States Maritime Commission, on an agency basis. The operators of 
docks and wharfage facilities at Seattle are all members of the Seattle Water- 
front Employers’ Association and the Pacific Coast Waterfront Employers’ Asso- 
ciation of San Francisco. These associations serve as the bargaining agent for 
the operators in labor-management matters. The ownership of wharves and 
docks in Alaska ports varies from port to port, the steamship companies con- 
trolling or owning the more important facilities. 


“WHO's WHO IN MARITIME LABOR 


“The vessels operating in the Alaskan trade are manned by members of seven 
maritime unions with locals in Seattle and main headquarters in San Francisco. 
These are the Masters, Mates, and Pilots Association (AFL), Marine Radio 
Operators of America (CIO), Marine Pursers of the Pacific (AFL), Marine 
Engineers Beneficial Association (CIO), Sailors Union of the Pacific (AFL), 
Marine Cooks and Stewards Association (CIO), and Marine Firemen, Oilers, 
Watertenders, and Wipers Association of the Pacific Coast (independent). Cargo 
at Seattle is handled by members of the local CIO International Longshoremen 
and Warehousemen Union and the A. F. L. Checkers and Supervisors Association. 
Cargo at Ketchikan, Juneau, Pelican, Sitka, Cordova, and Seward is handled 
by members of ILWU locals. Longshoring in other parts is by members of 
A. F. of L. unions or by nonunion casual labor. The autonomy of ILWU locals 
in Alaska is not entirely clear. From last year’s experience it would appear 
that, although they may take the initiative in calling work stoppages, the settle- 
ment of such action generally is referred to Seattle or is dependent upon instruc- 
tions from Seattle and San Francisco. It will be noted that the unions concerned 
are half A. F. of L. and half CIO, and one independent. 


“THE DISASTROUS YEAR 1946 


“During the year 1946 we suffered a series of disastrous stoppages in the 
maritime trades which caused irredeemable loss to the Territory. According to 
a report furnished by the United States Maritime Commission on December 19, 
1946, the principal work stoppages affecting the Alaska maritime trade totaled 

27 days. (That would mean virtually half of the active maritime transpor- 
tation period.) This figure of 127 days, unfortunately, tells only a part of the 
story. The Maritime Commission lists only the general work stoppages (the 
ILWU April strikes, the cannery workers picketing of Alaska boats in April, 
the ILWU July strikes, and the series of strikes in Seattle from September 5 
through December 8). It does not include the many additional days lost because 
of work stoppages involving single ports or single vessels, which would sub- 
stantially increase this total. Furthermore the days included in the Commis- 
sion’s total are counted from the day work officially stops until an agreement 
is signed. This does not reflect the total number of days actually lost. If a 
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strike is anticipated, an embargo on Alaska-bound freight may, and often does, 
pecome effective before the date announced for the strike. In addition to the 
usual delays necessary to the starting of a movement after a prolonged stoppage 
(hiring crews, getting up steam on vessels, loading cargo, etc.), there is the 
delay in bringing in the backlog of shipments from various parts of the United 
States to Seattle due to embargoes on rail shipments of Alaska-bound freight 
before, during, and for a period immediately following such a strike. There 
is always a drop in labor productivity and further delay due to the congestion 
of cargo-handling facilities at Seattle and Alaskan ports at the end of a long 
work stoppage. 


“STOPPAGE AFTER STOPPAGE 


“A summary of Alaska’s 1946 experience will be even more enlightening. On 
February 14 the Alaska Transportation Co. announced an embargo of the port of 
Juneau because of a 17-hour delay in the unloading of the Taku. Negotiations 
with ILWU representatives were conducted in Seattle. Regular services to 
Juneau by the Alaska Transportation Co. was resumed upon the arrival of the 
Tongass on March 3. 

“On March 16 the sailing of the steamer Alaska from Seattle was canceled 
due to the demand by the deck crew that their quarters be moved closer to crew 
washrooms. Because of a deadlock in negotiations the War Shipping Adminis- 
tration declared the Alaska a “dead ship,” and after discharging cargo and pas- 
sengers it was laid up in Lake Union. 

“The Aleutian, flagship of the Alaska Steamship Co., joined the Alaska as a 
dead ship” on March 29 due to a deadlock in negotiations between management 
and members of the Sailors Union of the Pacific on the matter of the union’s 
request that the ship’s mate be discharged. 

“On April 1 the ILWU at Ketchikan failed to provide crews for the unloading 
of the Derblay and Taku. The issues were the payment of retroactive wages in 
accordance with a War Labor Board directive of August 18, 1945, pertaining to 
Pacific coast longshoremen and a new wage contract. 

“On April 2 at Juneau, the North Sea and Victoria were not worked by the 
local ILWU because of the same issues, and by April 3 the strike had spread to 
the remaining ILWU ports in Alaska. A general ban on Alaska-bound freight 
was announced at Seattle on April 5, although all Alaska ports were not involved 
in the dispute. The Ketchikan Waterfront Employee’s Association was finally 
authorized to represent all ship and dock operations involved in the dispute 
and the ILWU appointed an Alaskan negotiating committee to represent all 
Alaska locals in negotiations taking place at Ketchikan. After a series of 
proposals and counterproposals were submitted and then withdrawn by both 
parties, negotiations became completely deadlocked. On April 19 Steve Glumaz, 
the northwest chief of the ILWU, and United States Labor Conciliator Peterson 
flew to Ketchikan to reopen negotiations. The strike was settled on April 20 
with the signing of a master contract for Alaska granting wage increases de- 
manded by the unions and an agreement to submit the retroactive wage payment 
matter to arbitration. Shipments to Alaska had been stalled 20 days. The 
resumption of unloading, however, was not smooth. After being worked for 
7% hours, the unloading of the North Sea at Juneau was delayed for 22 hours 
due to a minor dispute. 


“How A SALMON STRIKE TreED UP SHIPpING 


“On the same day settlement of the Alaska longshore strike was announced 
the Alaska Salmon Cannery Workers Union (CIO), on strike against the Alaska 
salmon industry, threw picket lines around all Seattle docks loading Alaska- 
bound ships in an effort to prevent the movement of cannery supplies north. 
The union cleared all Alaska Transportation Co. ships when that operator gave 
assurance that its ships would haul neither cannery supplies nor cannery 
workers, but the other two Alaska lines, whose ownership is likewise in the 
Alaska cannery business, would not agree to the same stipulations. Negotia- 
tions between these parties bogged down and continued in that state until the 
settlement of the cannery workers strike on May 1. 

“The departure of the Cape Victory, Cherikof, and W. L. Thompson from 
Seattle was “delayed indefinitely” on May 20 because of a disagreement be- 
tween packers and Cook Inlet and Bristol Bay resident fishermen. The vessels 
were cleared on June 3 when the strike in Alaska was settled. 
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“The threat of a general maritime tie-up scheduled for June 15 resulted jp 
the Seattle steamship concerns refusing to accept Alaska-bound freight be. 
ginning June 1. On June 7 the Sailors Union of the Pacific members stopped 
signing ships’ articles in anticipation of the June 15 strife. Although the 
strike was averted at the last minute by negotiations in Washington, D. C., ang 
a truce declared until September 30, six CIO maritime unions at Seattle had 
already stopped work at midnight of June 14 and would not resume work until] 
June 17. Therefore, although the scheduled June 15 general strike did not 
quite come off on schedule, transportation to Alaska had been seriously hampered 
since June 1 and the way was not clear for its full resumption until June 17 

“The Ketchikan ILWU refused to provide crews for the Northern Voyager, 
which arrived in port June 23. The issue was a disagreement as to the inter- 
pretation of certain provisions of the arbitrator's June 8 retroactive wage award. 
Work was not resumed until June 27. Meanwhile, officials of the Canadian 
Pacific Railway Co. announced on June 27 that their steamers would not cal] 
at Juneau because of demands made by the ILWU local that their men be put 
aboard the ships to unload cargo. 

“On July 2, ILWU at Ketchikan once more refused to work because of failure 
of the dock operators to pay the retroactive wage increase awarded by the 
arbitrator and a further increase recommended by a Government fact-finding 
committee. The employers contended that they could not legally pay these in 
creases until they were approved by the Wage Stabilization Board. On July 6 
the Ketchikan longshoremen returned to work under a truce to expire July 12. 
By July 12 the work stoppage had spread to all Alaska ports serviced by ILWU 
and a general resumption of work did not occur until after July 19 when all 
the wage increases had been reviewed and properly acted upon by the Wage 
Stabilization Board 

“Juneau longshoremen declined to unload the Alaska Steamship Co. Baranof 
and Alaska on July 30 because of a dispute over the allowance of a lunch hour 
for several men. Although the amount of money involved in this particular 
dispute was $4.55, Alaska Steamship Co. officials in Seattle refused to authorize 
its payment by the local agent. Neutral parties volunteered to pay this trifling 
sum, but this was not permitted, and economic damage running into thousands 
of dollars ensued. Work resumed August 1. 


“CHAIN STRIKES CONTINUE 


“But this was only the beginning. These work stoppages were only the pre 
liminaries. The main bout began in Seattle on September 5 and lasted until 
the middle of December. From September 5 to September 12 the Sailors Union 
of the Pacific members were on strike against a Wage Stabilization Board de 
cision on wage increases negotiated by the operators and the union. This was 
immediately followed by a strike lasting through September 22 by Marine Cooks 
and Stewards Association, Masters, Mates and Pilots Association, and Marine 
Firemen, Oilers, Watertenders and Wipers Association for additional wages as 
granted to the Sailors Union of the Pacific. On September 23 Sailors Union of 
the Pacific members refused to return to work until their new contract was 
officially signed. This was settled on September 26. Before work could be re 
sumed, however, strikes were called by the ILWU over wage increases and safety 
conditions and by the Marine Engineers Beneficial Association over wave in- 
creases and preferential hiring. Agreement on these issues was reached on 
November 19, but to be followed the very next day by a strike by Masters, Mates 
and Pilots Association members on the matter of wage increases and preferential 
hiring. On the day this strike was settled, November 23, the AFL Checkers 
Union went out on the issue of the hiring of checkers and supervisors. This last 
dispute was finally settled on December 8, 1946. 

“For a total of 96 days, therefore, the Territory had been totally without its 
customary marine service due to those Seattle strikes. The citizens of Fairbanks, 
Anchorage, and Junean were kept going by air shipments of food and other sup 
plies at sky-high costs. Ketchikan got some relief by small vessels from Prince 
Rupert. Other areas were entirely on their own, and by the end of September 
conditions were becoming alarming. Cold-storage plants, normally dependent 
upon regular ship service to keep fish moving through their storage, were now 
overflowing and this condition resulted in serious losses. Dairy herds through- 
out the Territory, dependent upon regular shipments of hay and feed from the 
States, were now starving and cows were being slaughtered at Fairbanks, An- 
chorage, and Cordova. It was not until October 4 that ships caught in Alaska 
ports by the Seattle strikes were allowed to be discharged. By that time the 
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perishables on those vessels were almost completely lost due to spoilage. The 
Seattle strikes had prevented the regular sailing of ships carrying the winter sup- 
plies for our freeze-up section. After pleas had been sent to all parties, three 
hoats were cleared—the Victoria and Oduna leaving Seattle on September 24, and 
the Cordova sailing on October 7. If these three vessels had not been cleared with 
relief cargo for Bristol Bay, Nome, and other second division points, these areas 
would have been without adequate food and clothing to sustain their populations 
throughout the 6-month period during which water transportation is impossible. 

As the need for relief shipments to other points in the Territory became more 
ressing and as it became clear that a settlement was not in sight, on October 138 
dispatched Lt. Comdr. Edward P. Chester, Jr., my naval aide, to Seattle to 

rk out a program of relief shipments in cooperation with the Alaska Relief 
ommittee, the Committee for Maritime Unity, and the shipping operators. A 
program of shipments by fishing boats and other small vessels to southeastern 
\luska points was gotten under way by October 23 after exhaustive conferences 
negotiations. On November 10 the United States Navy released LS'T 1140 
arry 1,000 tons of cargo for Juneau, Sitka, Kodiak, and Unga. Negotiations 
for a single relief ship to supply central and western Alaska, which began upon 
Lieutenant Commander Chester’s arrival, bogged down in an endless and point- 
less bickering between the union and the operators as to the selection of an 
enyineer. The Grommet Reefer was finally cleared on November 21, carrying 
5.000 tons of cargo to Yakutat, Cordova, Valdez, Seward, Seldovia, Homer, and 
Kodiak. The Seattle Waterfront Employers Association refused to clear another 
relief vessel, so the relief program was finally transferred to Portland, Oreg. 
The realization of a full relief program from Portland was prevented by the 
failure of the United States Maritime Commission to nominate the necessary 
vessels. After considerable delay, one vessel, the motorship Reef Knot, carrying 
5,000 tons of cargo to central and western Alaska, was nominated and finally left 
Portland on December 13. 

“Even with the resumption of service, a 1-day jurisdictional dispute between 
members of the Sailors Union of the Pacific and the ILWU broke out at 
Ketchikan over the handling of hatches and winches on the North Sea and the 
Tongass, At Seward on December 27 the unloading of the Baranof and the 
Reef Knot was halted by a similar dispute. Although the disputes concerning 
these vessels were settled, the general issue as to whether longshoremen or crew- 
men are to be employed as winch drivers and hatch tenders on vessels in ILWU 
ports Was not settled one and for all, and this may well be the basis for future 
jurisdictional flare-ups. 

“We still haven't caught up with last year—Orders placed by Alaskans for 
supplies, materials, and machinery are still backed up outside Seattle due to 
embargoes imposed upon the rail movement of Alaska-bound freight during and 
immediately following these Seattle strikes. One example, typical of many more, 
will serve as an illustration, Last fall Mr. Cameron Rich, of the Clay Products, 
Inc., of Anchorage, Alaska, ordered brickmaking machinery for his new plant 
from a manufacturer in North Carolina. When the machinery was ready for 
shipment, however, the railroad notified the manufacturer that it had orders not 
to accept Alaskan shipments. This embargo had been placed on shipments 
destined for Alaska because of the maritime tie-ups. After the strikes had ap- 
parently ended for a brief breathing spell and the movement of ships to Alaska 
was resumed, the machinery still could not leave North Carolina. In a letter 
dated January 17, 1947, the manufacturer informed Mr. Rich that the railroad 
still refused to accept the machinery because of a further embargo on Alaska- 
destined shipments “due to accumulation and congestion at the port of Seattle.” 
Before the railroad would accept the shipment, therefore, they would require a 
“permit” from one of the Alaska carriers promising to accept the shipment upon 
arrival at Seattle. Repeated efforts on the part of Mr. Rich, the manufacturer, 
the Department of the Interior, and our Alaska Development Board have to date 
brought no response from Seattle. Unless this machinery is in Anchorage before 
the end of next month so the plant can start production this summer, the firm 
will not be able to bid on a contract to supply a large quantity of brick for Army 
construction. This delay may mean the death of a building-materials industry 
so Vitally needed in this land of astronomical building costs. 
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“GAME CF SHUTTLE-DOCK 


“There have been other aftermaths. The congestion and loss of time has been 
appalling at the port of Seattle and at the Alaska ports. The following report 
by the mayor of Seward of vessel movements at the port of Seward, Alaska, from 
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the time of arrival of the first vessel to February 11, 1947, will serve as an ex- 

ample of the confusion and waste following in the wake of a general tie-up of 

shipping services to the Territory: F 

iluska docked December 20; sailed December 22. 

Baranof docked December 22; sailed January 3, 1947. 

Reef Knot docked Seward December 26, 1946, 8 a. m., and went to anchor in the 
bay 7 a. m. December 28, 1946. 

Denali docked December 28, sailed January 11, 1947. (Alaska, Baranof and 
Denali given preference since they were passenger ships. ) 

Reef Knot redocked January 3, 1947. 

Reef Knot reanchored in bay January 9 on arrival of Terminal Knot. 

Terminal Knot worked perishables only. 

Reef Knot docked again January 11 after departure of Denali. 

Rose Knot arrived and docked January 13. 

Reef Knot departed to the bay to make way for the Rose Knot. 

Rose Knot worked cold storage only. 

Rose Knot departed to the bay January 14 and Reef Knot redocked. 

(At this time it was decided by the dock forces and the Alaska steamship 
agent to give the Reef Knot all preference in regard to other freighters.) 

Alaska arrived January 16 and took preference again as a passenger ship. 
leulian arrived January 24 and again took preference as a passenger ship. 

(Very acute shortage of railroad cars slowed the discharge of all ships.) 

Reef Knot discharged and sailed for westward February 4. 

Terminal Knot, one-third unloaded, left dock to allow unloading of the Alaska 
on February 3. 

Rose Knot about one-third unloaded on February 9. 

Jumper Hitch docked to take water on January 22. 

(All ships discharged their deck load rolling stock, autos, ete., while at the 
dock. ) 

Jumper Hitch had not unloaded any general cargo. 

Reef Knot, Terminal Knot, Rose Knot, and Jumper Hitch do not have any means 
oc heating their cargo space. From January 15 to February 6, local tempera- 
ture ranged from 15 degrees above zero to 20 degrees below. Temperatures 
in ships’ holds varied from zero to above freezing in both between decks and 
lower holds of these four ships. Estimate 50 percent loss on potatoes on Reef 
Knot, of which there were 4 or 5 carloads. Loss of canned goods undeter- 
mined at this time as everything going through for all possible salvage. 

“As damaging as actual work stoppages—because constant—but more difficult 
to report are work slowdowns. Featherbedding practices in the Alaska maritime 
trade have reached the point where they outrage every sense of fair play and 
reasonableness. Any traveler on American vessels in Alaska waters can cite nu- 
merous examples. 

“A few figures from testimony presented by the Alaska Steamship Co. at the 
United States Maritime hearing, docket 651, last year will serve as a summary. 
From data on time in port and corresponding tonnage handled, it was shown 
that the tonnage handled per hour in loading and unloading ships in Alaska 
ports had decreased from 15.87 tons per hour in 1989 to 9.52 tons in 1945—a 66.7 
percent increase in the time necessary to load and unload cargo. 

“Another brazen abuse is the refusal during a prolonged strike to permit own- 
ers of property on the docks to recover it, for shipment by air or truck. This 
happened to folks whose household goods, blankets, etc., were held as part of 
the program of pressure used by the parties to the controversy to compel the 
other to yield. The victims, however, were always Alaskans who had no power 
to settle anything and who were merely used as hostages. Then, to add insult 
to injury, at the end of the long series of strikes, dock operators levied a demur- 
rage penalty charge of 2 cents per ton per day on this freight. 


“ARMY FREIGHT HELD UP 


“And now to go back to the story of the motorship Square Knot mentioned 
in my opening paragraph. This vessel is owned by the United States Maritime 
Commission, chartered by the United States Army on a per diem basis, with the 
Alaska Steamship Co. designated as a subagent for the United States Maritime 
Commission. The vessel docked at the Army port here on February 12 and 
began taking on lumber. The regular employees of the Army subport (non- 
union) started the loading. On February 14, the ILWU pickets prevented fur- 
ther loading. The local union claims that any vessel even remotely connected 
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h a private operator is bound by that operator’s contract with the union, and 


t 


they are striking against the Alaska Steamship Co. in order to enforce their 


ontract. 

“The Alaska Steamship Co., on the other hand, declares that it is not bound 
y its contract with the ILWU in this instance as the vessel is being operated 
inder per diem charter to the Army. The ILWU now threatens to tieup all 
\laska Steamship Co. ships. This issue should have been presented immediately 
to the National Labor Relations Board for a decision, of course, but both sides 
have refused to do so. And while labor and management, with arms folded, 
slare at each other, the Army is losing $1,130 per day (to date a total of $15,820), 
and valuable time in transporting lumber necessary to its construction program. 
This is characteristic of the continual work stoppages in Alaska during the past 

ar—and it is on now (February 27) and has been 2 weeks. Thus national 
efense, as well as commerce, suffers. 

“As stated above, maritime transportation is Alaska’s life line. 
the lack of adequate alternative service, the cumulative effect of work stoppages 
it one point and the highly seasonal nature of Alaskan business and economic 
ctivity, this service must not suffer interruptions. During the past year we 
have experienced delays and work stoppages of a serious magnitude. Without 
proposing to fix the blame in these matters, Alaskans are united in protesting 
the dire consequences and in saying with all the fervor of a patient but thor- 
oughly outraged constituency of Americans, ‘It must not happen again,’ 

“Alaska urgently needs special legislation to prevent the stoppage of this vital 
service while labor-management disputes are being negotiated. Further, we 
eed legislation to prevent the constant reoccurrence of disputes on issues once 
settled. We need improvement in the practices of both management and labor. 

“This is a life and death matter—which affects an area of vast strategic and 
economic importance, an area one-fifth as large as the 48 States. 


Because of 


? 
I 


“JUNEAU, ALASKA, February 27, 1947.” 

Now that was 6 years ago. Except for details, such as the names of ships, and 
earlier dates, the same thing has happened since and continues to happen. In- 
terruption in our maritime traffic hangs, I would say, like the sword of Damo- 
cles, over the people of Alaska. But the comparison is not exact. The sword 
of Damocles of Grecian mythology hung by a hair threatening to fall and kill. 
In the case of Alaska, the sword falls every year, often several times a year, 
and kills and maims commerce, enterprise, initiative, and hope. No improve- 
ment in this situation has taken place in these 6 years. 

If we consider that the development of Alaska is an important goal for the 
United States, then a way must be found to stop these tieups. Alaska is an 
area one-fifth as large as the United States. It has been appropriately called 
our last frontier. Its strategic importance, signalized a quarter of a century 
igo by the late and great Gen. Billy Mitchell, has belatedly begun to be appre- 
ciated. Alaska is becoming, and should increasingly become, one of the bul- 
warks of defense for the western hemisphere. It is a treasure house of natural 
resources for America. It is a field of great economic opportunity for millions 
of Americans. In the last few years—particularly since the termination of 
World War II, Alaska has beckoned invitingly to tens of thousands of Americans 
desirous of making a new start in life by following the oldest of American tradi- 
tions—the western trek in search of greater freedom and greater opportunity. 
Some sixty thousand of them have come since the close of World War II. The 
strengthening and development of this great frontier area is an indispensable 
concomitant of our national defense. But the progress of Alaska has been 
impeded by various man-made obstacles. They include long-range and absentee 
government; the unwillingness of Congress, through the years, to accede to the 
repeatedly expressed wishes and hopes of Alaskans for a fuller measure of self- 
government; the consequent inability of Alaskans to legislative for themselves ; 
they include other impediments which are not pertinent to this hearing. But I 
doubt whether any single factor has been more detrimental, more damaging, 
more retarding than our ever-recurring maritime tieups. 

It is not my purpose here, nor would it be possible for anyone to assign the 
blame or responsibility for these tieups to any group, or groups, or set of in- 
dividuals. The tieups have arisen often from the well-known differences be- 
tween management and labor. Often they have not been disputes between man- 
agement and labor but jurisdictional disputes between labor groups. At times 
they have been conflicts within a single labor group. Almost every variety, 
almost every permutation and combination that can be conceived of in the field 
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of labor-management relations, and of interunion as well as intraunion diffi- 
culties, has occurred. The point which needs to be stressed and never lost to 
view is that Alaska and its people are always the victims, ard virtually the 
only victims. Both maritime management and maritime labor have found a way 
to recoup their losses—at the expense of the people of Alaska. Their victimiza 
tion is particularly tragic since they are utterly helpless to provide a remedy, 
The factors which cause these tieups are physically, as well as politically and 
socially, far distant from Alaska. Alaska feels only the devastating effects. 
They are like a long-range gun, loaded, primed, and fired from a faraway Amer 
ican port—usually Seattle—but at times also San Francisco. But the projectile 
lands squarely on and among Alaskans. 

It would be my hope that amendments to the Taft-Hartley Act, or legislation 
such as 8. 225, would supply a remedy. However, it is my reasoned view that 
S. 225, although a step in the right direction, will not achieve the objective. We 
need something far more drastic. I personally would strongly endorse a bill 
proposed by the board of directors of the Chamber of Commerce of Honolulu 
which is entitled “A Bill To Prevent Interruption of Ocean Commerce Between 
Hawaii and Continental United States, or Between Alaska and Continental 
United States.” It has not yet, I believe, been introduced into this Congress. 

This bill is desirable in my view in that it provides a sure remedy in the 
case of tieups. In essence, it provides that when these interruptions take 
place, the Government of the United States will step in and supply ships, either 
through the Department of the Army, the Department of the Navy, the United 
States Maritime Commission, or any other Federal agencies, to make available 
space for commercial cargoes to these two Territories. 

I have no doubt that strong objection would be voiced to any measure such 
as this which strikes directly at the heart of the problem. Management will 
condemn it as competitive Government operation and therefore socialistic 
Labor will condemn it as a strikebreaking measure. 

Of course, if an amendment to the Taft-Hartley Act could provide what seems 
to me to be the essence of the need—that there be no interruption of maritime 
service—that maritime service to Alaska and Hawaii be deemed an indispensable 
public necessity, and that whatever the issues in dispute they shall be argued 
out around a conference table while the service goes on—that would be ideal. 
But I doubt very much whether such a thing can be achieved by pending legisla- 
tion. It is not possible in a free country to compel men to work against their 
will, and probably, even if it were possible, it would generally be undesirable 
to do so. 

My great concern, however, is for the people of these specific Territories who 
have for years been the innocent bystanders of disputes. Often these disputes 
leading to tieups have been of a most trivial nature. In their origins Alaskans 
take no part, and are unable to contribute to their solution. 

We in Alaska have come to view these repeated tieups very much as if two 
men about to engage in a quarrel decide that, to relieve their feelings and to 
settle their differences, they will pounce upon and pummel an innocent by- 
stander. The innocent bystander in this case is Alaska. We have taken 
beating after beating and we carry a multitude of scars. 
Let me add that this is not just rhetoric. TI recall 





as typical—the case of 


a young veteran who, with his wife. came to Alaska imbued with the spirit, 


courage, and determination of ovr pioneers. They put all their accumulated 
savings, and the proceeds of a veteran’s loan into starting and operating a poultry 
farm. It was the kind of individual enterprise that we Americans believe in. 
It was the kind of effort of sweat and toil and hope that has made America. 
The shipping tieup came. Feed was not obtainable. It was too costly to ship 
by air. The tieup lasted. Conciliation, arbitration, and all the efforts of Gov- 
ernment agencies and interested volunteers proved unavailing. The chicks had 
to be killed. The poultry farm was killed with them, so were the veteran’s 
efforts and hopes. He wondered whether somehow he might not try again. But, 
thinking it all over, he decided that it would be no use, with the only certainty 
in sight that the tieup would recur, and that he would be wiped out again. Mul- 
tiply this history a thousandfold with minor variations and you have what has 
been happening to Alaska. 

At this point let me state that, tragic as has been Alaska’s plight in the mat- 
ter of shipping tieups for a quarter of a century, the year just past was the worst 
in a decade and a half. In 1952 these stoppages lasted 86 days—nearly 3 months 
or a quarter of the year. But that does not by any means tell the story. For 
these tieups took place principally in the late spring and summer months—from 
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May 22 to July 14—Alaska’s busiest season, when they throttled Alaska’s budding 

ife for 58 days, and again in the fall when an intraunion fight involving only 

, few men in the foreman’s union in Seattle lasted 32 days, to the detriment of 
Alaskans. 

Now seasonality is a far more important factor in Alaska than in the States. 
fhe fisheries, Alaska’s principal industry: placer mining, its second largest in 
dustry; and the greater part of the construction industry so vital to defense 
nd the key to Alaska's growth, through long-overdue housing, are concentrated 
principally in the late spring, summer, and early fall months, The tourist in 
istry, Which Alaska has been trying valiantly to promote, is almost wholly 

entrated in the summer season. The loss of a week's time in Alaska, during 









that period, is the equivalent of at least three times that long in the States. 
he loss of a part of the summer season in these industries in Alaska in effect 
en means the loss of a whole year’s activities. These losses can never be re 








ouped. 

Last summer, when Alaska was making its first organized effort to launch a real 
tourist industry, the effort was wrecked by the long tieups. Hundreds of tourists 
who had already left their homes and spent part of their vacation time and sav 
ngs to reach Seattle waited there vainly for days and then had to spend what 







as left of their time and money elsewhere. Their plight might not seem more 
than an unfortunate occurrence although most of them were schoolteachers and 
people of no great means. Dut in Alaska scores of little people who had in 





ested their savings and their labor in building and furnishing cabins and small 
ges for the tourist influx were bankrupted. There was not in Alaska an in 
stry, or a business, or an indivdiual, who was not hurt—some seriously and 







ffen ruinously. 

if this had happened once or twice in a decade, it would not be so bad. 
Other plagues, like the locusts, or the 7-year itch, come at intervals and give 

breathing spell for recovery and a renewal of hope. In Alaska they come not 
nly yearly, but several times vearly and at times of year that spell ruin. 

There are, in addition to Taft-Hartley amendments, some other potential solu 
tions to our dilemma which should be mentioned. Alaska, as a territory, in 
habited by second-class citizens, has long been a victim of many forms of dis- 
crimination. These discriminations arise from the legislative branch of the 
Government, from the executive branch of the Government, and from the 
judicial branch of the Government. One of these which is pertinent to this 
ssue of water transportation dates back some 33 years. It is firmly embedded 
n the maritime laws of the United States. It prevents Alaskans from utilizing 
even when our own American ship lines are tied up—the services of Canadian 
lines which now serve some of our Alaskan ports in a limited fashion. These 
services could be extended to Americans and utilized by them in the Alaska 
trade, if Congress would permit it. 

Thirty-three Vvears ago Congress passed an act known as the Merchant 
Marine Act of June 5, 1920, entitled, “An act to provide for the promotion 
and maintenance of the American merchant marine, to repeal certain emer- 
gency legislation, and provide for the disposition, regulation, and use of property 
acquired thereunder, and for other purposes.” 

This act, which is known in Alaska as the Jones Act, after its sponsor, 
the late Senator Wesley Jones of the State of Washington, created a unique 
discrimination against Alaska. Section 27 of the act made an exception to exist 
ing United States maritime law in that it made possible the transportation of 
goods across the continent and beyond, by either American or Canadian car- 
riers. For instance, a shipper from the Atlantic coast to the west coast and/or 
on to Asia by way of the west coast, was, by section 27, permitted to ship his 
goods either wholly by American rail and steamship, or by Canadian rail and 
steamship, or by a combination of both. Thus, a shipper from New York to 
the Orient could, if he would, ship merchandise, say from New York on the 
New York Central Railroad to Buffalo, thence by boat over the Great Lakes, 
and beyond that to the coast by, let us say, the Canadian Pacific Railroad, or 
by one of the American rail lines and, when the cargo arrived at a Pacific port, 
San Francisco, Portland, Tacoma, Seattle, Vancouver, or Prince Rupert, he 
could ship it overseas or southward along the coast to other American ports or 
to South America in either American or Canadian bottoms. 

But at this point are found inserted in section 27 of the Maritime Act of 
1920 the words “excluding Alaska.” This meant that Alaska uniquely was 
deprived of the service of these Canadian vessels and was limited to whatever 
service existed out of Seattle or some other American port. It was an act 
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designed to establish or continue an existing steamship monopoly. As so often 
in the history of our Territory, Alaska was again the victim of the greater 
political power of a State inflicted on our Territory’s politieal weakness. [It 
was a case of a Seattle Senator legislating for a group of his constituents ang 
against the interest of all the people of the Territory of Alaska. This wag 
way back in 1920. 

The Territory of Alaska which, after 45 years of virtually no government 
under the American flag, had finally secured, in 1912, a limited form of self 
government through a highly restrictive Organic Act—under which we stil] 
suffer—was, comparatively at that time, an infant in swaddling clothes. But 
in the face of this great injustice, the infant arose in his crib, climbed out 
of it, and toddled to court led by the hand of the attorney general of the 
Territory. Our attorney general called attention to the language of the Treaty 
of Cession from Russia in which the people of the Territory were to be admitted 
to all the “rights, privileges, and immunities of American citizens.” He called 
attention to the commerce clause of the United States Constitution, and to 
much els But the case was lost in the United States District Court. It was 
then appealed to the Supreme Court of the United States. The case for the 
Government was presented by the then Solicitor General of the United States, 
the Honorable James M. Beck. Solicitor General Beck admitted that the act 
was clearly discriminatory against Alaska, but argued that there was nothing 
in the Constitution which forbade discrimination against a Territory. Had 
Alaska been a State, clearly, the act would have been unconstitutional. But 
Alaska was not a State and is not today. It failed to achieve passage of a 
statehood bill by one vote in the Senate during the 82d Congress a year ago. 
And the Supreme Court of the United States, through Mr. Justice McReynolds 
who delivered the opinion of the Court, sustained the view of Solicitor General 
Beck. Consequently, it has been written into the law of the land by our 
highest tribunal that Alaska can be, has been, and continues to be discriminated 
aguinst. 

Had those words “excluding Alaska” not been written into the act by the 
Congress of the United States, our Nation’s legislative branch, and not upheld 
by the United States District and United States Supreme Courts, our judicial 
branch, it is conceivable that much of the great damage that has been done 
and continues to be done to Alaska through these repeated shipping tieups, would 
have been averted 

In the 18 years that I have been associated with the conduct of affairs in 
Alaska—tirst, for 5 years as the Director of the Division of Territories, and 
then, for over 13 years as Governor of Alaska, I can recall virtually no tieups 
in the Canada-Alaska service. I believe that one or two minor ones have taken 
place on Canadian lines during that period, but, for all intents and purposes, 
they have been negligible. Canadian steamships leave punctually on the hour 
scheduled, run regularly, and render a dependable service which permits pas 
sengers to leave from a Canadian port and debark at an American port, and 
vice versa. But the transportation of cargo on these ships is forbidden by 
congressional act. Repeal of this provision has been sought repeatedly by 
the people of Alaska. But it has always been strenuously opposed by the 
American steamship lines, and successfully. And, I may say, from their stand- 
point, understandably. 

Ever since I was a child I can remember hearing of the need of “building up 
the American merchant marine.” It is a desirable objective and I sympathize 
with it. But if the future development of Alaska and the cessation of these 
cestructive tieups can be averted, by permitting, in the event of such tieups, 
the use of Canadian vessels, I should certainly consider this a desirable alterna- 
tive. And it would help, rather than hurt, our American merchant marine. 

I would say, in conclusion, that, after the long years of suffering, language 
falls short of expressing the feelings of Alaskans on the subject. What we 
want now is remedial action. We need action that will not be experimental 
or tentative, presumptive or only wishful, but something that will clearly 
work and will unmistakably keep our ships moving. Legislation is definitely 
needed ; legislation with teeth in it; legislation that will put an end once and 
for all to the disgraceful racketeering burlesque that has been going on on our 
west coast for years, and continues unabated. 

It is futile to waste any more time on the feeble palliatives that have been 
tried again and again in that west coast anarchy and found utterly wanting. 
Congress can, if it will, give us the legislation that will furnish long-overdue 
relief. But will Congress determine to do so? Alaskan history furnishes slight 
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We know too well from bitter experience 
t every time our Territorial interest, be it ever so worthy and so obviously 
cht, Clashes with a special interest in a State, the Territory loses. We in 
{laska have been familiar, too, with the pressures that are effectively applied 
egislators. I have little doubt that any attempt at a genuine solution would 
ounter those pressures both from the well-organized shipowners and the 
vell-organized maritime unions. To judge from past performance, if confronted 
with the alternatives of chaos or control, they would choose to continue chaos— 
haos which is not without concomitant benefits for the parties at interest. 

However, that for which the people of Alaska earnestly plead should not be 
without appeal to the Congress. We ask you to take the tiller in a firm grip, to 
steer a straight course, to damn the torpedoes, to keep the ships running, and 
our flag flying. 

Mr. Grugntna. The point I would like to make is this: Same 6 
years ago this year at the request of Senator Taft, I submitted at long 

tatement telling about the repeated tieups in Alaska shipping. I 
cave in great detail what had happened from day to day. It was 

ec essarily a long account because there were so many tieups. It 
was almost a series of chain tieups and they were becoming the rule 
rather than the exe 5 ene 

Now 6 years have elapsed and there has been no improvement. That 
is the essence of what I want to point out. It is an extremely serious 
and tragic thing for the people of Alaska because maritime trans- 
portation is our lifeline. Although we are physically part of the 
continent, we are economically an island or couple of islands. We have 
. long highway which connects the central part of Alaska but for all 
intents and purposes it is not useful for the transportation of cargo. 

The CHarrMaAn. You are in very much the same situation as Hawaii. 

Mr. Gruentna. Yes, although we are part of the mainland. 

These strikes are occurring all the time. They are beyond our con- 
trol. We have no part in their origin. We are not responsible for 
them. They originate either in Seattle or San Francisco and we are 
merely the victims at the other end of the line. 

When these take place and continue, despite all the efforts of media- 
tion and conciliation and all the Government machinery, we feel very 
much as if we were an innocent bystander who sees two men about 
to engage in a quarrel and instead of beating each other, they turn 
on him and beat him up. That has been going on and on and on. 

This is not a mere abstraction. Thousands of people have been 
ruined by these strikes. I can give you example after example. Vet- 
erans—I know one young fellow who came up with his few savings 
and started a poultry ranch. He and his wife came. They worked 
long hours. The tieup came and it lasted and lasted and they could 
not get any feed. Normally, if a man has lots of courage, he will say, 
“T will try it again,” but the only certainty for that man was that 
there would be another tieup the following year or the same year. 

These things don’t occur occasionally like the plague of the locusts or 
7-year itch, they are occurring all the time. Once a year or twice a 
year and sometimes for the most trivial reasons. We had a case in 
Alaska a few years ago where there was a dispute over the lunch 
hour. The total amount involved was something like $4.60. There 
were 5,000 people in Juneau who would have been very happy to pay 
that $4.60, but the company would not let us do it, so this strike 
went on. 

Something, it seems to me, has to be done to keep the ships running. 
That is the essence of our plea. I do not think that S. 225—I think 





s for optimism on that score. 
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that is a bill presented by Senator Butler—will do that. We would 

like to have the Congress view maritime transportation to an isolated 

area, to Alaska and Hawaii; as a matter of paramount*necessity and 
while the disputes were going on, the ships would keep running. 

A great many of these disputes are not disputes between labor and 
management, they are intraunion disputes, jurisdictional disputes, 
disputes in one union. 

We had a tieup last fall for over a month that involved over 100 
men. It was the foremen’s union on the dock, and a small number, 
not to exceed 15, wanted to join another union. The result was that 
these men went out on strike at each other, not on the employer, and 
for 1 month we had no shipping service. 

That, it seems to me, is fundamentally unsound and improper and 
the damage is extremely great. 

Now, there are some other remedies which I think should be men- 
tioned, even though Taft-Hartley is principally under consideration. 
That really is something that the Congress could remedy. 

Some years ago Congress p: assed an act, in fact, 33 years ago, known 
as the Merchant Marine Act of June 5, 1920. It was ‘un act for the 
promotion of the American sateen: marine, and so forth. That 
is known in Alaska as the Jones Act because its sponsor was the late 
Senator Wesley Jones of the State of Washington. And this act 
created an unique discrimination against Al: iska. Section 27 of the 
act made an exemption to existing United States maritime law in that 
it made possible the transportation of goods across the continent 
and beyond by either American or Canadian carriers. 

For instance, the shipper on the Atlantic Coast in your State of 
New Jersey, for instance, would be permitted to ship goods across the 
country in either American or Canadian railways or across the lakes 
by boat and then arriving at the Pacific Coast he could ship across 
the Pacific or southward, either in American or Canadian ships. But 
at that point two words were inserted, the words “excluding Alaska,” 
which meant that thereafter and to this day we were obliged and 
limited to ships originating in the United States. 

Now, Canadian vessels travel regularly up our coast. They start 
at Vancouver and go on up and they carry passengers. They have 
rendered very dependable service, in the 13 years scarcely an inter- 
ruption, but they are not allowed the use of cargo. That seems very 
unjust. At the time—this was 1920—Alaska was really an infant in 
swaddling clothes. We only had had self-government there a limited 
time since 1912, but, nevertheless, the injustice appeared so great that 
we went to court about it. The infant arose in its crib and went to 

court, led by the Attorney General, and argued that these provisions 
were discriminatory and unfair and they alluded to the provisions 
in the treaty of lesion from Russia, that we were entitled to all the 
rights of American citizens, and the Solicitor General of the United 
States, Mr. James M. Beck, that day argued that this discrimination 
existed all right, but Congress had the right to discriminate against 
the Territory. If we were a State, this would be in violation of the 
commerce laws of the Constitution and this would be unconstitutional, 
and the Supreme Court so held, with Justice McReynolds giving the 
opinion, 
While that may be legally correct, it is morally highly unjust and 
the damage has been terrific. If at these times during the interrup- 
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tions we would be allowed to use these Canadian vessels, it would 
ve us some relief. I have no doubt this remedy would be objected 
0 obs both the ship operators and unions. 

Senator Purretx. Has legislation been introduced since that find- 
ng and what has been the result of that legislation ? 

Governor Gruentne. It has been introduced repeatedly and it has 
failed to pass. 

Senator Purre.t.. Does it come out of the committee ? 

Governor GRUENING. No, it does not come out of the committee. It 
dies in the committee. The ship operators are sufficiently potent to 
prevent it from coming out of the committee. 

Senator Purrexy.. I do not know that is so. I just want to find out 
what can be done to right a wrong, if it is a wrong. 

Governor GroentneG. If the Congress would amend that aet to pro- 
vide not that we could use these ships at all times, which would be 
desirable, but merely to use them when there were interruptions, but 
you understand of course organized labor would object to that. They 
would consider that strikebreaking. 

Now, there has been a remedy proposed by the Honolulu Chamber 
of Commerce which I personally favor very much. It provides when 

there are these stoppages and they ‘annot be solved by other ways, 
the Government of the United St: hes will permit transportation on 
the Navy vessels, Army vessels or whatever vessels there are. That 
of course would meet precisely the same opposition of both the well- 
organized shipowners and we ‘ll-organized maritime unions, but look- 
ing at it from our standpoint, we are trying to develop Alaska, and 
these repeated interruptions are the most ruinous obstacles we have 
to face. 

We have plenty of other obstacles which perhaps are not pertinent 
to this situation, but they are covered in my written statement, but the 
most ruinous thing is to have this thing hang over us like the sword 
of Damocles all the time. It is really worse than the sword of 
Damocles because the sword of Damocles was hanging and never fell, 
but this sword falls two or three times a year and ruins a lot of people. 

It does seem as if there should be some ingenuity or willingness or 
power on the part of Congress to keep these ships running. 

These difficulties are always settled ultimately but the damage is 
done in the meantime. Last summer we had a 53-day tieup during 
the month of March, the month of June and the first part of July. 
That is the time of greatest activity. Certain industries operate only 
in the summer months such as fisheries and placer mining, a good 
part of the construction industry; a week or two a month taken out at 
that time of the year is the equivalent of twice that period of time or 
perhaps three times down below. If you lose half the summer sea- 
son, you have lost the year. The tragic part of it is that there seems 
to be no improvement and no solution. We have been wrestling with 
this thing for years. It has been going on and on and on. It is one 
of the many factors why it is not possible to develop Alaska as it 
should be developed. 

Now, this is all elaborated. I do not want to take your time. I 
think I have stated the essence of it. The permission of Canadian 
shipping would not be a complete solution, but it would be a help, the 
use of other vessels at times which I know would be opposed very 
greatly. 
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If these strikes or tieups were for basic reasons, that would te 
another matter, but they are for trivial causes, one disciplined i1 
dividual can stop a ship. 

In a way our situation is a little more serious than Hawaii because 
we do not have just one port. We have a chain of communication. 
The ships come up from Seattle and they stop first at Ketchikan and 
several smaller ports and Juneau, and so on. So you get a disruption 
of 1 day or 2 days at the other end and it disrupts it all along the 
line. 

After these tieups have taken place for 5 or 6 weeks, then you have 
all the accumulated backlog of material to come up. You can only 
appreciate how serious and noe destructive this is if you have lived 
under it as I have now for 13 years. This is a case of where the 
entire public interest is being sacrificed by disputes which often in 
volved only a handful of people. 

The Cuatrman. Do you think, Mr. Gruening, we ought to require 
compulsory arbitration in a situation like that ? , 

Governor GrRuENING. I do. I know neither employer nor labor 
likes it. But I would like to see compulsory arbitration. It is a 
sound, sensible thing to do, get people together and make them settle 
their disputes then and there instead of waiting 60 days and 90 days 
while terrific damage is done to thousands of innocent people. 

The CuHarrMan. Have you any questions? 

Senator Purrett. Except that you have a special and peculiar situ 
ation, apparently, from your testimony. When you say you believe in 
compulsory arbitration, do you mean as it applies to your particular 
case or are you thinking of the whole labor-management picture 4 

Governor GRvENING. I would say if you had a vital necessity in 
your community, let us say the supply of water or the supply of power, 
you would not tolerate that being shut off very long. In the case of 
2 virtual insular area such as Hawaii or Alaska, the shutting off of 
maritime transportation comes pretty close to being a life and death 
matter. So it is more serious. I do not know I would advocate in 
the case of industry a situation where there are plenty of alternatives. 
If there is a strike in a particular industry down here you could find 
plenty of substitutes, but we do not have any substitute for this trans- 
portation, we have to go without. A lot of people go under. 

Senator Purrens. That is the reason for my question. 

Governor Grueninc. I think in this particular situation unusual 
measures should take into consideration the fact that our situation is 
unusual and perhaps unique. 

The Cuamman. It is similar to the public utility problem. 

Governor Grurnine. Very similar to that. You would not tol- 
erate having light and power shut off in a whole community a long 
while. It would involve life and death. 

The Cuamrman. Thank you very much, Mr. Gruening. 

Governor Grurnine. Thank you. 

Senator Purrett. I would like to say I am very much interested in 
the problem, Mr. Chairman. I intend to explore it further. 

The CuamMan. Our next witness is Mr. Albert J. Smith, attorney- 
at-law from Chicago, Ill. 

Will you be good enough to state your background, and so on? 













TAFT-HARTLEY ACT REVISIONS 2327 





TESTIMONY OF ALBERT J. SMITH, ATTORNEY, CHICAGO, ILL. 


Mr. Smiru. Yes; I might add that I presume a copy of my state- 

ent will be admitted to the record. I would like to summarize it 
briefly for you, as briefly as possible because I have a couple of ex- 
amples to give you. 

The CuatrrMan. We will publish your full statement in the record. 
(The statement follows :) 











STATEMENT OF ALBERT J. SMITH, ATTORNEY 





My name is Albert J. Smith. I am an attorney with offices in Chicago, Il. 
| have been actively engaged in the field of labor relations in Illinois and the 
surrounding States for over 20 years and have had considerable experience in 
the handling of matters before the National Labor Relations Board, both under 
the Wagner Act and the Taft-Hartley Act, as well as in the negotiation of col- 
lective-bargaining contracts and various other fields of labor management rela- 








tions, 

My practice in this field has been on behalf of employers who, almost without 
exception, have employed less than 1,000 employees. 

What I have to say is founded on my actual experiences, in most instances, 
but in a few, is based upon the experiences of other attorneys in this field. 

The Labor-Management Relations Act was passed for the purpose of correct- 
ng the inequities and abuses which were created by the Wagner Act and 
furthered by its administration. 

There is little doubt that the Labor Management Act did, to a considerable ex- 
tent, remove some of those inequalities and abuses. 

Some abuses still exist, however, and these should be corrected by amend- 
ment. 

There are also inequities and weaknesses which should also be corrected. 

In my opinion, some of these exist not because of any provision of the act, 
but rather from interpretations by the administrators of the act which to my way 
of thinking are clearly contrary to the intent of Congress. 

There are some who at this time are seeking to restore the old abuses and to 
support the inequitable interpretations under the time-worn propaganda that 
the present act is a slave labor act, the purpose or effect of which is to bust 
labor unions. 

This is sheer bunk—and the increase in membership in unions should be a 
sufficient answer to these contentions. 

In the time allotted to me by this committee, it would be impossible to discuss 
all the arguments and proposed amendments—and in any event, a lot of what 
I would say would be repetitious. 

Therefore, I intend to confine myself only to those which are based upon my 
experience, and, in some instances to cite concrete examples in support of my 



























position. 







UNION SECURITY 





It is my opinion that the Taft-Hartiey Act did not go far enough when it banned 
only the closed shop and permitted all other forms of so-called union security. 
As it exists today the act generally makes coercion of employees illegal and 
then permits of legal coercion by not banning all forms of union security. 
In the first place, I am opposed to the theory that any American should have 
to belong to and pay dues to any organization as a condition of working in his 







chosen trade or profession. 

In the second place, as I understand it, the intent and purpose of Congress in 
passing the act was to stabilize labor relations, 

Yet, the exceptions in the act permitting all forms of union security, other than 
closed shop, has had a directly contrary result. 

On the basis of my experience, the union-security issue is the cause of more 
interferences with production than any other issue which comes up in collective 
bargaining. Other attorneys engaged in labor practice in the Midwest, with 
whom I have discussed this, are of the same opinion. 

In almost every conference in which I have participated in the last 10 years, 
the employer has been flatly advised that the grant of union security is a must 
and that regardless of anything else which might be agreed to, no contract will 
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be accepted unless it contains union security. A threat to strike always a 
companies this ultimatum. 

When I challenge this ultimatum as indicating a refusal to bargain, I am 
told by the union representative that he is acting according to orders from his 
national organization and I can “take it or leave it”. 

This union tactic has been growing over the past 5 years at a rapid rate, and 
today is standard so far as my practice is concerned. 

At this moment, I have two strikes in Chicago on this issue, in plants which 
directly or indirectly are involved in defense contracts. In each case, the com 
panies have had union contracts for years and have not even been charged with 
any antiunion attitudes, 

In two other pending negotiations, the same ultimatum has been delivered 
and the result of refusal of the demand will undoubtedly be the same. In one 
of these pressure has already been applied through slowdown and refusal of 
overtime wor 

In my opinion, all forms of union security should be banned—without excep- 
tion—and the act should be so amended. 


DECERTIFICATION ND DEAUTHORIZA1LION 


! believe the proposals to delete these provisions of the act to be outrageous 

Their adoption would be yielative of the purposes and intent of the act, and 
the provisions of section 7 guaranteeing freedom of action on the part of the 
employees 

To the contrary, the act should be amended to strengthen the provisions so as 
to guarantee to employees the rights given them under the act. 

I would like to give you an example of what I mean by this statement. 

During the last 2 months in one of the plants I represent, a committee of 
employees including union stewards retained an attorney to aid them in de 
certifying a union 

The union quickly discovered the move through the circulation of the neces- 
sary petitions and brought pressure on the employees who initiated the action 
including among other things, I am told, open discussion of “bodies floating down 
the river” and that “traitors are usually shot”. 

In any event the cireulation of the petitions was effectively stopped short 
of the 80 percent required signers and hecause of this was dismissed by thi 
hoard without further investigatior 

One of the employees responsible for the attempt to decertify was then tried 
for her crime and found guilty. I qnote from a handbill distribuied by the 
union after that trial 

The penalty ordered by the jury is 

“1. (The employee) to be completely expelled from the union 

“2. None of our union members will ever work with her at (this employer) 
or elsewhere 

‘5. A complete record of her case accompanied with a suitable photograph 
shall be made and sent to all other unions for their record. 

“Thus ends the dishonorable career of a company stooge and traitor.” 

This plant, which is engaged in defense work, is on strike as of the time of 
the preparation of this statement. 

I have been advised by the union that the strike will not stop unti! a contract 
has been agreed to 

Yet the difficuities in negotiating a contract in the immediate future are 
readily foreseeable in view of the statements quoted above from the union's 
handbill and the fact that the present contract provides for union shop. 

If the decertification and deauthorization provisions are to mean anything, 
the employees seeking to exercise their rights under these sections should be 
protected in doing so 


FREEDOM OF SPEECH 


(a) As the result of unwarranted interpretation of the board under the 
Wagner Act, Congress in the Taft-Hartley Act specifically provided in section 
S (c) that the “expression of views, arguments or opinions” in whatever form 
would not constitute or be evidence of unfair labor practices unless they con- 
tained “threats of reprisal or force or promise of benefit.” 

The Board has emasculated the intent of Congress as expressed in section 
S (c) by adopting the practice of setting aside elections on the basis of pre 
election expressions by employers even though it was admitted by the Board 
representatives that the talks fell within section 8 (c) 
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so as to prevent any such interpretations or a¢ 





he act should be amended 






s by the Board. 
b) The intent of Congress to insure full freedom of expression to both em 


‘rs and unions has also been hamstrung insofar as employers are concerned 
called “equal opportunity” theory. 
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the Board's extension of the so 
Che Board's doetrine, which is being extended in almost every current decision 






employer expresses his views to 
be given an equal oppor 





the subject, is not only that whenever al 
eniployees on colupaly property, the union must 
iven the last opportunity to so address 






tunity to do so, but that the union must be 







e employees. 
As an example, in an election beld in 
her 1952, the employees voted 275 to 158 against union representation 
calnpaign leading to that election the union had 






the plant of one of my clients in Sep 
I 






During the organizational 
passed out numerous handbills and did so again the evening before the election 






d the morning of the election. 
On the morning of the election the employer made a talk to the employees 
a rebuttal of the flyer passed out by the union that 






which was confined to 
morning. 

In his Report on Objections filed by the union, the Board’s Regional Director 
stated: “The speech * * * (of the employer) appears to be a protected expres- 
sion of opinion.” 

Yet, he recommended that the election be set aside on the grounds that the 
employer had denied the union request that it be given “an opportunity to reply 
under the same circumstances,” and it was set aside. 

A second election was held on January 29, 1953. Again the employees rejected 
inion representation—this time by a vote of 260 to 190. 

This time the employer talked to his employees three days before the election 
and two days before the union sent its form telegram demanding “equal oppor- 
tunity.” The Board’s Regional Director in his Report on Objections filed by the 
union, expressed his opinion “that the context of the speech falls within the 
permissive scope of expression of opinion.” 

The Regional Director recommended that the union objections be overruled 
on the technical grounds that the employer's talk had been made before he 
received the union’s telegram, but added “had the employer spoken to his 
employees following the receipt of the telegram * * * another conclusion may 
have been reached, * * *” 

The case is now pending before the National Board on Objections by the 
union to the Regional Director’s Report. 

I believe that on the basis of past decisions of the Board my fears of the worst 
















are warranted. 

The effect of such theories and actions by the Board is not only to destroy the 
expressed intent of Congress as to freedom of expression, but in addition, it 
actually constitutes coercion of the employees by the Board itself, because the 
employees who have voted against the union twice by substantial majorities 
can only be led to the conclusion that the only way out of the confusion and 
harassment of repeated organizational activities and repeated elections is to 
vote for the union. 

I do not claim that is the purpose of the Board, but that is certainly the effect 

The act should be amended so as to prevent such curtailment of the rights of 













freedom of expression by employers. 








AND RECOGNITION STRIKES 





ORGANIZATIONAL PICKETIN( 







In increasing numbers today, employers and employees alike—and the public 
as Well—are suffering from picketing and strikes as a part of union strategy 


to compel recognition without a scintilla of evidence that the union represents any 







employee in the plant. 

The union tactic is to demand recognition, to refuse to exhibit any evidences 
of membership, to refuse to file a representation petition with the Board, to refuse 
to participate or cooperate with the Board where the employer files a petition 
and to throw stranger pickets around the plant at once. 

The employees are then faced with running a gauntlet of insults and threats 
of violence, or of even being kept from their jobs, until their employer gives in 
to this pressure and grants the union recognition. 

The employer, of course, is faced with economic disaster unless he gives in 
and forces upon his employees a union which is not in fact or even pretense 













their true representative. 
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In one case, with which I am personally familiar, economics compelled the 
employer to give in and sell himself and his employees down the river. 

In another, the union finally gave up when despite threats of violence and 
acts of intimidation, the employees persisted in going through the picket lines to 
work. 

Up to now this practice, so far as I know, has been confined to only one 
union—but the door is open for its adoption by others as well. 

In my opinion, the act should be amended so as to make such actions on the 
part of unions, an unfair labor practice, and as such, subject to the mandatory 
injunction provisions of the act. 


ECONOMIC STRIKERS 


Efforts are now being made to secure an amendment to the act which would 
permit economic strikers who have been permanently replaced to vote in 
subsequent representation elections, 

The cry is raised that the existing provision to the contrary is a union-busting 
provision. 

There is no more justification for the characterization than there is for the 
requested amendment. 

If an employee bets on a horse and that horse fails to come in, surely he 
could not expect a refund. 

Similarly, if an employee bets his job on the success or failure of a strike 
called to force his employer to make concessions which he does not want to 
make, he cannot complain if the employer is able to withstand the pressure 
and find employees who are willing to work under existing conditions. 

Similarly, if the union gambles its representation rights on its ability to 
break an employer’s resistance through an economic strike, why should it 
complain if it loses? 

As a practical matter the provision as it now exists puts sand on the track 
of any union which decides to strike on an issue which is not of importance to 
its members, for the union leaders are aware that if any of its striking members 
are permanently replaced, the repercussions of employee indignation will be 
severe—and the union is aware that it may not only lose the strike, but its 
representation rights as well. 

Those who advocate a change in the act as it now exists on the grounds that 
it is union busting can only do so because they suffer from the mistaken belief 
that the woods are full of strikebreakers who hire themselves out temporarily 
to break a strike, or others, whom the union leaders call scabs who may seize 
the opportunity offered by a strike to get a job in a plant where they never 
had worked before. 

I have never seen or even heard of a strikebreaker since 1935. 

And it is not easy to hire new employees to come to work in a plant which is 
on strike—there is just too much hazard involved for the new employee. I have 
seen quite a few strike situations in my practice and I have yet to see the first 
new employee hired into a plant which was on strike. 

Strikes are broken only when the striking employees themselves decide that 
the game is lost and return to their jobs despite the advice of a union leader 
who is willing to continue fighting a lost cause right down to the point where 
the employee can never recover economically and even though it cost him his job. 

I would like to cite a recent situation to demonstrate my point. 

A department of twenty tool-and-die makers went on strike to enforce union 
wage demands which were admittedly out of line with area rates, and which 
in fact were made as part of a national policy of the union to establish identical 
rates regardless of long-existing area differentials. 

The larger production and maintenance group of employees whe were repre- 
sented by another union of the same national affiliation continued at work under 
their contract. 

After about 10 weeks, about half of those on strike decided that the tail 
could not wag the dog and returned to their jobs, extremely bitter against the 
union leader who had called the unrealistic strike and voicing their desire to 
rid themselves of such union leadership. 

At the time of their return, the company no longer had need for all of the 
strikers. 

Assuming that at that time a decertification petition had been filed, what sound 
basis could there have been for allowing those strikers who did not return to 
their jobs, to vote in the decertification election, and thus, perhaps, force the 
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ployees who had found the union to be lacking in judgment and returned 
, their their jobs, to continue under its leadership? 

Actually, in that case, work was made for all the strikers and new union 
ders were able to talk themselves back into the good graces of all employees. 
rhe present provision of the act that economic strikers “who are not entitled 
reinstatement shall not be entitled to vote” should be retained. 












NON-COMMUNIST AFFIDAVITS 







| have never believed that the existing provisions of the act on this subject 
ould accomplish their purpose so far as unions are concerned, for perjury 
s among the least of the crimes of the Communist. 

An extension of these provisions would be no more effective in the case of 
(Communist employers for the same reason. 

In addition, the proposed extension to “each of such employer’s agents having 
responsibility of the employer’s labor relations’ is much too broad in my 









opinion. 

It would require the execution of affidavits by foremen, assistant foremen, and 
n many cases even so-called straw bosses, gang leaders and key men, for all 
of these, in many plants, have some degree of “responsibility for labor relations” 
even though no hand in determining “policies” of labor relations. 

The question of Communistie control or domination in unions would, in my 
opinion, be better solved by placing it in the hands of a proper agency with 
authority to deny the processes of the Board to, and forbid employer recog- 
nition of, any union found to be so controlled or dominated. 










RECOMMENDATIONS BY HEARING OFFICERS 







It is proposed to amend the act so as to permit hearing officers to “make 
recommendations” with respect to bargaining units and other features in 
representation cases. 

Personally, I can see no reason for any such amendment. 

However, I am convinced from my experience that hearing officers’ recom- 
mendations will receive rubber-stamp approval by the Board in the absence 
of exceptions or objections to such recommendations. 

If, therefore, this amendment is adopted, it should also be provided that 
the parties involved have the right to file objections or exceptions to any 
recommendation and that where necessary, a hearing be had on the report 


and objections or exceptions. 












WAITING-PERIOD STRIKES AND STRIKERS 





As a negotiator of contracts, I am violently opposed to any tampering with 
the “waiting period” provisions of the act or the penalties set up for violators. 

To remove the penalties would inevitably lead to so-called “wild-cat strikes” 
and completely destroy the valuable waiting period. 








CONCLUSION 










Thank you for giving me the privilege of presenting my views. 
Mr. Smiru. My name is Albert J. Smith, attorney, with office 
in Chicago, II]. 

I have been actively engaged in the field of labor relations in Illinois 
and surrounding states for over 20 years. My practice in this field 
has been on behalf of employers who, almost without exception, em- 
ploy less than 1,000 people and I would say in the great majority of 
cases they were employers of less than 500. What I have to say is 
founded on my actual experience in most instances. 

The Labor-management Relations Act was passed for the purpose 
of correcting the inequities and abuses which were created by the 
Wagner Act and furthered by its administration. There is little doubt 
in my opinion that the labor-management act did to a considerable 
extent remove some of these inequities and abuses. Some abuses still 
exist, however, and these should be corrected by amendment. 
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There are also some inequities and weaknesses which should be co: 
rected in my opinion. Some of these exist not because of any proy 
sion in the act but rather form interpretations by theeadministrators 
of the act, which in my way of thinking are entirely contrary to the 
clear intent of Congress. ; 

I intend to confine myself only to my own experience and cite co) 
crete examples. 

As to union security, it is my opinion that the Taft-Hartley Act did 
not go far enough when it banned only the closed shop and _per- 
mitted all other forms of so-called union security. As it exists today 
the act generally makes coercion of employees illegal and then per 
mits legal coercion by not banning all other forms of security. 

As I understand it, the intent and purpose of Congress in passing 
the act is to stabilize labor relations. Yet the exceptions in the act 
permitting all other forms of union security than closed shop has had 
a cirectly contrary result. 

On the basis of my experience, the union security issue is the cause 
of more interruption in production than any other issue which comes 
up in collective bargaining, and I am not excepting wages when I 
say that. In almost every conference I have participated in in the 
last 10 years the employer has been advised that the granting of union 
security is a must and that regardless of anything else that might 
be agreed to, no contract would be accepted unless it contains the 
union security clause and a threat to strike always accompanies this 
ultimatum. This tactic has been growing at a rapid rate and the 
excuse for the demand upon us is that it is the decision of the In- 
ternational union in conference or convention. Today this is stand 
ard so far as my practice is concerned. 

In my opinion all forms of union security should be banned without 
exception in the interest of stabilization. And the act should be so 
amended. 

The CuatrMan. I would like to ask how you feel about the so-called 
question of the free rider in a plant where a union has been certified 
as the bargaining agent. Say 51 percent of the workers have voted 
for it and 49 a no. Are you going to give the fellows not in 
the union the benefit of the union without paying their share of the 
freight? Would you be willing to see some kind of clause for every 
body paying the equivalent of the dues of the union? 

Mr. Smiru. No, sir, I do not believe I would subscribe to that either. 
I think this argument of free rider which I have heard many many 
times across the bargaining tables is not a sound argument when it 
comes to the right of a man to earn his living by working in a shop, 
whether he wants to belong to a union or not. The act makes the 
union the sale colletcive bargaining agency for everyone whether they 
like it or not and the union so speaks, so I don’t see why the minority 
should have to pay when half the time in my experience the union is 
not talking for the minority but simply the majority. 

The CHamman. How would you have the minority people 
represented ¢ 

Mr. SmirxH. Nonunion people are by the law represented by the 
sole collective-bargaining agency. So far as representation beyond 
that, if they want it, they ean not have it under this act because they 
are already represented. I do not subscribe to this free rider idea. I 
think if the employees want to join the union, that is their right under 
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law. That should be their right under the law. If they want 
to pay, that is their right, too. I do not think they ought to pay to 
practice their trade or profession. 

The CHamMaNn. Thank you. 

Mr. Sairn. As to decertification and deauthorization, I believe 
proposals to delete these provisions are outrageous. Their adoption 
would be violative of the purpose and intent of the act and the 
provisions of section 7 guaranteeing freedom of action on the part of 
the employees. 

To the contrary, the act should be amended to strengthen the pro- 

sion so as to guarantee the employees the rights given to them 
under the act. 

[ would like to give you a concrete example, which is current as to 
what I mean by this statement. 

During the last 2 months in one of the plants I represent, a com- 
mittee of employees, including union stewards, retained an attorney 
in Chicago to aid them in decertifying a union. I understand that 
the idea was to get rid of the partic ular union leader and not the 
union but that it could not be accomplished any other way. The 
union quickly discovered the move through the circulation of the 
necessary petitions and brought pressure on the employees who initi- 
ated the action, including among other things, I am told, open dis- 
cussion of “bodies floating down the river” and that traitors are usually 
shot. 

The circulation of petitions was effectively stopped short of the 30 
percent of required signers, and because of that was dismissed by the 
Board without further investigation. One of the employees respon- 
sible for the attempt to decertify was then “tried” for her “crime” 
and found guilty and the handbill distributed by the union subsequent 
to that trial read as follows : 

The penalty ordered by the jury is that— 
“(1) (The employee) to be completely expelled from the union (which 
of course is their right) ; 


“(2) None of our union members will ever work with her at this plant 
° 


or elsewhere ; 

(3) a complete record of her case accompanied with a suitable photograph 
should be made-and sent to all other unions for their record. Thus ends the 
dishonorable career of a company stooge and traitor. 

This plant which was engaged in defense work is on strike at this 
time. I have been advised ‘by. the union that the strike will not stop 
until a contract is agreed to. Yet the difficulties in negotiating a 
contract in the immediate future are readily foreseeable in view of 
the statement quoted above. If the dec ertification and deauthoriza- 
tion provisions are to mean anything, the employees seeking to exer- 
cise their right under these sections should be protected. 

Senator Purre.y. Is this strike the outcome of this trouble with the 
uttempt to decertify ’ 

Mr. Smrru. I tried to find that out before the Conciliation and Medi- 
ation Service on Monday of this week and I was told it was a combina- 
tion of things. I asked them in view of the fact that we were per- 
feetly willing to sit down and bargain, would they stop the strike, 
so we could ‘bargain. They said, “Not if that woman is going to 
work.” Italked to the woman. She said, “I intend to work for this 
company.” How are we going to settle that one? I frankly don’t 


know at the moment. 
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As to freedom of speech, the Board has emasculated the intent of 
Congress as expressed in section 8 (c) providing for freedom of 
speech by the pract ice of setting aside elections on the basis of yre- 
election expressions by employers, even though it was admitted by 
the Board that the talks fell within section 8 (c). I know you 
gentlemen have heard a great deal about that, so I will not go any 
farther. 

The intent of Congress to insure full freedom of speech as to both 
employers and unions has always been hamstrung insofar as em- 
ployers are concerned by the Board’s extension of the so-called “equal 
opportunity” theory. That “equal opportunity” theory has been 
extended so that it has now become—in the eyes of the Board—a 
“last opportunity” theory. 

I wish to cite an example of the extension of that. In an election 
held in the plant of 1 of my clients in September 1952 the employees 
voted 279 to 158 against union representation. During the organiza 
tional campaign leading to that election the union had passed out 
numerous handbills and did so again the evening of the election and 
morning of the election. On the morning of the election the em- 
ployer made a talk to his employees which was confined to rebuttal of 
the flyer passed out by the union that morning. In his report on 
objections filed by the union the director found that the speech was 
well within the protective provisions of section 8 (c), yet he recom 
mended it be set aside on the grounds that the employer had denied 
the union equal opportunity. 

The second election was held January 29, again the employees re- 
jected the union by a rather substantial majority. This time the em- 
ployer talked to his employees 3 days before the election and 2 days 
before the union sent its telegram demanding equal opportunity. 

The regional director expressed his opinion again that the speech 
fell “within the permissive scope of expression of opinion.” He rec- 
ommended that the objections be overruled on the technical ground 
that the employer’s talk had been made before he received the union’s 
equal opportunity demand. 

Then, quoting the regidnal director, “had the employer spoken to 
the employees following receipt of the telegram, another conclusion 
may have been reached.” That is why I call it the “last opportunity” 
theory, not only “equal opportunity.” The effect of such theory and 
actions by the Board is not only to destroy the express intent of Con- 
gress but in my opinion it actually constitutes a coercion of the em- 
ployees by the Board itself because the employees who voted against 
the union twice in this case by substantial majority can only be led 
to the conclusion that the only way out of the confusion and harass- 
ment of repeated organizational activities and elections is to vote 
for the union next time. 

The Chairman. This last was after the Bonwit Teller case, I sup- 
pose. 

Mr. Smirnu. Yes, sir, this is within the last couple of months. It 
is now pending in the Board in Washington from an appeal of the 
union. I do not claim that is the purpose of the Board, but that is 
the effect of the Board’s action in developing this Bonwit Teller 
theory and carrying on to its ridiculous conclusion. 

As to organizational picketing and recognition strikes, in increas- 
ing numbers today, eile and employees alike, and the public as 
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well, are suffering from picketing and strikes as a part of union 
strategy to compel recognition without a scintilla of evidence that the 
inion represents any employee in the plant, 

Che union tactic is to demand recognition, to refuse to exhibit any 
evidences of membership, to refuse to file a representation petition 
with the Board, to refuse to participate or cooperate with the Board 

iere the employer files a petition, and to throw stranger pickets 
around the plant at once. 

Che employees are then faced with running a gauntlet of insults and 
threats of violence, or of even being kept from their jobs, until their 
employer gives in to this pressure and grants the union recognition. 

Che employer, of course, is faced with economic disaster unless he 
gives in and forces upon his employees a union which is not in fact 
or even pretense their true representative. 

I have had three such cases in the last 6 or 7 months. Up to now I 
must say in fairness to the unions this practice has been confined to 
only one union, that is the teamsters union, 

Senator Purreti. These people who were picketing were not em 
ployees of the employer ¢ 

Mr. Smiru. Perfect strangers; big black Cadillacs with four big 
chaps sitting in them. 

In one case, with which I am personally familiar, economics com- 
pelled the employer to give in and sell himself and his employees down 
the river. 

I know no one likes mandatory injunctions, but I say if they don’t 
have a scintilla of evidence, if they are not willing to submit the ques- 
tion to the Board, if all they want to do is strike and picket, in Chicago 
they call it organizing the employees, I say that should be made the 
subject of mandatory injunction. In my opinion, the act should be 
amended so as to make such actions on the part of the unions, an 
unfair labor practice, and as such, subject to the mandatory injunction 
provisions of the act. 

Economic strikers: The question has been talked about alot. I take 
this position: If an employee bets his job on the success or failure 
of a strike to force his employer to make concessions he does not want 
to make, I can see no reason why he should complain if the employer 
is able to withstand that strike pressure and to find other employees 
who are willing to work under existing conditions. 

Similarly, if a union gambles its representation rights on_ its 
ability to break an employer’s resistance through an economic strike, 
why should it complain if it loses the strike ‘and along with it its 
recognition rights? 

As a practical matter, as the provision now exists, it puts sand on the 
track of any union which decides to strike on an issue which is not of 
importance to its members, for union leaders are aware that if any of 
its striking members are permanently replaced, the repercussions of 
employee indignation will be severe and the union is thus aware that 
it may not only lose the strike but its representation as well. 

I heard some talk this morning either here or before the House 
about strikebreaking. To my way of thinking and in my practice I 
have never seen a strikebreaker since the passage of the old Wagner 
Act. I do not know what a strikebreaker 1s. 1 know what he is sup- 
posed to be. Strikes today are broken only when the strikers them- 
selves decide that the game is lost and return to their jobs, despite the 
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advice of a union Jeader who is willing to continue the fighting of a 
lost cause right down to the point where the employees can never 
recover economically and even though it m: Ly cost the enaployee his job. 

I would like to give a concrete example of that. In Aurora, II}.. a 
client of mine had 20 tool-and-die makers in a department. They 
went on strike to enforce a union wage demand which was admittedly 
out of line with the area’s plants. As a matter of fact, the wage de- 
mand made by the union was admittedly made to enforce a new 
theory on the part of the union involved that all tool-and-die rates 
should be the same all over the country regardless of area differentials 

of many years existence. 

The larger production group of employees who were represented 
by another union continued to work under a contract; after about 
10 weeks about half of those on strike decided that the tail could not 
wag the dog and returned to their jobs, extremely bitter against the 
union leader, who had called the anreatiatic strike, and voicing their 
desire to rid themselves of such union leade rship. 

At the time of their return, the company no longer had a need for 
all the strikers. Assuming that at that time the 10 men who returned 
had done what they said the *y were voing to do and filed a decertifica 
tion petition, under the theory of removing this restriction in the 
law. those men who were out could have forced on those who came 
back, and who no longer wanted the bad union leadership, the same 
bad union leadership. In that case it worked out differently because 

the company made work for the 10, we took them all back and ulti- 
imately the union was able to talk itself back in the good graces of 
the strikers. 

But the present provision of the act in my opinion should be 
retained, 

On non-Communist affidavits. I have never believed that the ex 
isting provisions of this act would accomplish anything, for perjury 
is among the least of the Communist crimes. An extension of these 
provisions would be no more effective in the case of Communist em 
ployers, if there are any. for the same reason. 

In addition, the proposed extension to employers goes much too 
far in that it would involve “agents having responsibility of the em- 
ployer’s labor relations.” That goes right down through the fore- 
man, subforeman, gang leaders, strawbosses, keymen and everyone 
else. If that amendment is to be made, then I would think it should 
be limited to those with responsibility for determining or establish- 
ing the labor policies of the company, not the labor relations. The 

question of Communist control or domination of unions would, in my 
opinion, be better solved by placing it in the hands of a proper agency 
with authority to deny the processes of the Board to, and forbid em- 
ployer recognition of, any union so Communist dominated. 


The CyHarmman. That would be along the line of the Goldwater 
bill. 


Mr. Sorry. Correct. 

As to the making of recommendations by hearing officers, personally 
I can see no reason for it. I have had considerable representation 
cases in my time. I have seen no difficulty formed by the existing pro- 
visions of the act but I am convinced that if the hearing officer makes 
recommendations, the Board will rubber stamp his recommendations. 
So I would suggest that if that is to become an amendment to this 
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i 1 
file objections or exceptions to the hearing officer’s report and if neces- 
sary to have a hearing on these objections and those exceptions. 

As to waiting per iod on strikes and strikers, I am violently opposed 
tot any tampering with that provision whatever. I think it has helped 

great deal. I think it has prevented a lot of strikes. People usually 
recognize the 60-day deadline, they try a little harder to negotiate 
and most negotiations are concluded within the 60-day time or else 
they reach the point where they see they are going to settle and they 
extend it for a week or two or three. If you remove that, I think 
you are going to run into a great many more strikes than we are going 
to have now. 

Thank you very much. 

The Cuatrman. Thank you, Mr. Smith. 

Any questions? 

Senator Purtrety. I have no questions. 

The Cuarrman. I will next call on Mr. William E. Maloney, general 
president of the International Union of Operating Engineers, Wash- 
ington, D, C. 


|, then the employer or the union or both should have the right to 






















TESTIMONY OF WILLIAM E, MALONEY, GENERAL PRESIDENT OF 
THE INTERNATIONAL UNION OF OPERATING ENGINEERS, 
WASHINGTON, D. C., ACCOMPANIED BY C. BREWSTER RHOADS, 
COUNSEL, AND HUNTER WHARTON AND ARTHUR HILL OF 

INTERNATIONAL UNION OF OPERATING ENGINEERS 


Mr. Ruoaps. Mr. Chairman, my name is Brewster Rhoads. I am 
a lawyer from Philadelphia. I am representing Mr. Maloney. May 
[ have the privilege, sir, of sitting with him at the witness table? 

The Cuairman. Weare very glad to have you. 

Mr. Maroney. Mr. Chairman, my name is William E. Maloney and 
I am general president of the International Union of Operating Engi- 
neers with headquarters at 1003 K Street, NW., Washington, D. C. 
I have with me on my left, Mr. Brewster Rhoads, of our legal staff; 
Mr. Hunter P. Wharton and Mr. Arthur D. Hill, members of our staff. 

We have in the back here Mr, H. Myer Garner, an attorney represent- 
ing the rank and file membership of Local 181, who is accompanied 
by a number of its members, from Paducah, Ky. 

Immediately following the testimony of Mr. Lovett before the 
Labor and Education Committee of the House of Representatives on 
March 10, 1953, and again immediately following his testimony before 
the Senate Labor and Public Welfare Committee on April 14, 1953, 
I requested the opportunity to appear and to present the full facts 
of the situation in Paducah, Ky. I have filed a prepared statement 
with your committee, but I do not intend to take up the committee’s 
time by reading the statement in full. Instead, I shall try to sum- 
marize the highlights of the statement, and I shall be glad to answer 
any questions which you ask me. 

In addition, since the hearing before your committee, I understand 
that a letter has been filed by Roy J. Underwood, former business man- 
ager of our Local 542 in Philadelphia, complaining about certain 
actions which I took in imposing supervision on that local union last 
year. I want to ask the indulgence of your committee for an oppor- 
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tunity to discuss these charges when we have finished talking about 
Paducah, as I believe they are important to you in understand: ng 
how our International Union operates. 

The members of this Intern: ational Union work in many industries, 
The largest proportion, however, are the skilled men who operate 
power shovels, cranes, hoists, bulldozers, and the number of expensive 
and specialized machines on construction jobs. Many of these men 
move from one community and isolated project to another as they 
help to build power dams, airports, and giant atomic energy plants. 
These men may work in Alaska one month and in Texas or Paduc: ah 
the next. 

Our constitution was adopted by a referendum vote of the member- 
ship, effective December 31, 1938, and from time to time ‘since then 
it has been amended by actions of the International conventions, held 
each 4 years, and by two further referenda of the membership. This 
constitution was democratically adopted by the membership of this 
union; it has been democratically revised as our experience has 
determined. 

Mr. Lovett called your attention to article VI, which sets forth the 
powers and duties of the general president. He neglected, however, 
to refer you to the other provisions of this constitution which estab- 
lished procedures for review and appeal of all his actions. He neg- 
lected to tell you that all decisions of the general president are fully 
reported in writing, and may be appealed to the general executive 
board and convention. 

Article VI, section 3 of the constitution prescribes the authority of 
the general president to place the local union under supervision and 
to administer directly its affairs. In general, supervision may be in- 
voked because of the incompetence or failure of the local officers to 
perform their duties; because of a violation of the rules or laws of 
the International Union; because of financial irregularities; or be- 
cause of other reasons. Article XVII of the constitution provides that 
the general president shall cause a referendum vote on the question 
of modifying, continuing, or amending international supervision, 
when a request signed by “not less than 2 5 percent of the membership 
in good standing of a local union shall be submitted to him, and that 
the general president shall be guided by the results of such referendum 
vote in rendering his decision. 


THE SUPERVISION OF LOCAL UNION NO, 181 


In 1939, at the request of the members of Local Union 935, Lexing- 
ton Ky.; and 936, Louisville, Ky., these local unions, with only a few 
members, were amalgamated with Local Union 181 of Evansville, 
Ind. This was prior to the time I became general president. In 
1940, there were 467 members of Local 181, and that has grown to 
3,500 today. There has been an unusual and unsettled employment 
and labor-management condition in the territorial jurisdiction of 
Local 181 ever since the early 1940’s. First, there was the large ship- 
building program in Evansville, followed by the construction of a 
major dam, a concentrated program to organize the road-building 
industry, and finally, the construction of the Atomic Energy plant 
at Paducah, and the Shawnee power house after the war started in 
Korea. Local Union 181 was placed under supervision in May of 


poli 
whi 
fo & 
emp 
able 
men 
to i 
by ] 
1: 
poll 
of t 
at 1 
I 
ful 
of 
reg 
me 


br: 


by 











TAFT-HARTLEY ACT REVISIONS 2339 


1942, when it was determined that the business manager had been 
guilty of certain financial irregularities. From time to time I have 
onsidered releasing it from supervision, but the unsettled condition 
if the area has precluded such action. 

\ word of explanation may be helpful on the territory assigned to a 
ocal union. Many years ago our International Union formulated the 
policy of assigning to each hoisting and portable local a territory 
which it could administer economically. This policy was designed 
to assure equal competition among the contractors and to promote 
employment among their members. If contractors are going to be 
able to bid jobs profitably, they must be able to move readily their 
men and equipment. The policy of assigning rather large territories 
to local unions has benefited both the contractors and our members 
by providing them larger employment opportunities at the home local. 

In reviewing Mr. Lovett’s testimony, I want to emphasize two 
points regarding the supervision of Local 181: The financial affairs 
of the local, and the attempt to secure autonomy. These matters are 
at the center of Mr. Lovett’s irresponsible charges. 

In the period this local has been under supervision, a regular and 
full accounting of the funds of the local has been made, as required 
of all locals by our constitution. These financial reports have been 
regularly audited by a certified public accountant, summary state- 
ments have been posted in the office of the local union, and in its 
branch offices for the scrutiny of all members. 

It has been alleged by Lovett that no membership meetings are held 
by Local 181. Such is not the fact. Regular monthly meetings are 
held in Louisville and Lexington on the first Monday, and third 
Wednesday, respectively. Meetings are held in Ashland and James- 
town and other localities when a sufficient number of men are working 
in the area to warrant it. 

In Evansville, Ind., by vote of the local union, meetings are held 
only when specially called. The executive board, however, meets on 
the second Wednesday of each month and such meetings are open to 
the membership. Regular meetings formerly held in Paducah were 
called off because of fights, but each Friday the business agents and 
stewards meet in the union hall and these meetings are open to all 
members, many of whom attend. 

No member of Local 181 has appealed to any convention, or used 
the means and procedures provided in the constitution of the inter- 
national union to seek any termination of supervision. It is a well- 
established principle of law that a complaining member shall first 
exhaust the rights and remedies within an organization before going 
to the courts for relief; yet the Kentucky engineers for local autonomy 
have tried their case in almost every other conceivable forum, except 
that which should have been used. Without attempting to have the 
local freed from supervision, the Lovett group has constantly sought 
a separate charter for Kentucky. Thus, under date of May 1, 1952, 
I received a letter from the attorney general of Kentucky, transmitting 
what purported to be an application for a charter, The application 
was not filed in accordance with the union constitution. No labor 
organization, in my judgment, would issue a charter under these cir- 
cumstances, and turn it over to a law firm. 

In summary, on the supervision of Local 181: the local was placed 
under supervision in accordance with the constitution for reasons 
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specified in the constitution. The unsettled employment conditions 
with the war shipbuilding program and the postwar abnormal con- 
struction program have so far precluded the elimiiation of super- 
vision, although this normal development has been contemplated on 
several occasions. There exist procedures for the membership to 
request the withdrawal of supervision. These have not been used, 
I am now in the process of making a full scale investigation of all 
the facts of the business of Local 181. If there is any violation of the 
rights of our members or of the constitution of this international 
union, you may be assured that strong steps will be promptly taken to 
correct the situation. I shall be glad to include in my own investiga- 
tion any additional facts which may come to the attention of your 
committee. : 


THE PADUCAH ATOMIC ENERGY PROJECT 


The Paducah, Ky., community, including the surrounding territory 
across the river in Illinois, is one of intense industrial unrest. The 
few major construction projects in this larger area and the produc- 
tion plants have all been characterized by serious strife. The Grand 
Tower job had a great deal of trouble. There has been as much 
trouble at the Joppa job as at Paducah. The president of the Union 
Electric Co., the press reports, has stated that the explosion of the 
boiler on April 10, 1953, was sabotage beyond question of doubt. Who 
knows to what extent subversive influences have been behind the trou- 
bles complained of at Paducah ? 

I am certain that this committee will be pleased to know that the 
difficulties on the atomic energy project have been subsequently elim- 
inated for more than 6 months through the offices of the atomic labor 
yvanel, and the cooperation of the international presidents, and the 
building and construction trades department, and the top officers of 
the F. H. McGraw and Co., procedures were set up to eliminate 
stoppages. 

Industrial peace was secured only when the other international 
unions, like the operating engineers, accepted primary responsibility 
with the company for the operation of the project, and took the 
necessary steps to prevent unwise action by the Iecal unions. Monthly 
meetings of the representatives of the general president of each inter- 
national union with the project manager have been very successful 
in eliminating disputes. My representative attended one of these 
meetings last week, and has reported to me that there were only two 
minor grievances discussed at the last meeting. 

Some of the aspects of the earlier strife at Paducah may be in- 
structive to this committee. The reports of the contractors show 
there have been 61 work interruptions in this vast project since it 
started in December of 1950. Only six of these cases involved local 
181 of the operating engineers, and only one of these was of any 
duration. 

I want to say that the reason for that 2-day stoppage of work 
was that I was moored on a Santa Fe train because of a flood in 
Kansas and they could not reach me on the telephone. But the 
minute I got released from that situation, I had the strike called off 
the next day. I gave orders to immediately go back to work the 
next morning. 
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These stoppages were unauthorized by my office, and in each case 
I mude every effort promptly to secure the return of the men, and 
to adjust the dispute. 

The Kentucky Engineers for Local Autonomy, the Lovett group, 
has been a major disruptive factor responsible for stoppages of work 
on this project. The fact that there has been a vast improvement 
in the past 6 months is one measure of the decline and the present 
weakness of the Lovett group. ‘There were many wild-cat strikes in 
the early days of the project. During one of these, radio station 
WNGO, Mayfield, Ky., on August 19, 1952, carried the same announce- 
ment as a paid advertisement, urging the workers to respect the 
picket line at Paducah. Imagine a radio station with a public fran- 
chise, carrying a news bulletin and urging workers to shut down one 
of the most vital projects in America. At the same time the respon- 
sible Government agencies and the international union were using 
every effort to return the men to work. This international union has 
worked unceasingly and is still working to improve the situation 
on the Paducah project. The Lovett group has been only a source 
of unrest and disruption. 

I want to say here that the information conveyed to me is that 
one of the members in the Lovett group, who was supposed to be 
a member of the rubber group, happens to be a preacher who owns 
51 percent of this radio station in Mayfield, Ky., and he was very 
instrumental, in my opinion, in having the notice notifying the men 
not to go to work on the atomic energy job. 

Mr. Lovett has advocated legislation, further regulating the inter- 
nal government of labor organizations. It seems to me that before 
considering a new type of regulation, there is some unfinished busi- 
ness on the application of the Taft-Hartley law to construction, which 
requires your urgent attention. Indeed, the uncertain and unsatis- 
factory state of the law, as applied to construction, is one of the fac- 
tors which contributed to unsettled Jabor conditions on the Paducah 
project. The simple fact is that the Taft-Hartley law was written 
with industrial plants primarily in mind, and is ill adapted to the 
employment conditions of construction. We ask, as a minimum that 
a contract between a union and a contractor made in advance of con- 
struction work be declared legal. 

Incidentally, the bill passed the Senate at the last session of the 
Congress. 

I have come increasingly to the view, however, that there can be 
no rea] solution to the present confused state of the law as applied to 
construction until the Congress enacts a separate law, especially de- 
signed to fit the particular employment conditions of construction. 
The Taft-Hartley law is not applied to the railroads and airlines. 
The Congress enacted a separate law to apply to these industries. 
The construction industry is several times te and has no less 
unique problems. If there is to be legislation, let it be designed to 
meet the conditions of the industry. I cannot recommend such action 
too strongly on behalf of the more than 2,000 members of the Inter- 
national Union of Operating Engineers. 

Since preparing my statement, Mr. Chairman, I have read in this 
morning’s paper that you had introduced a bill (S. 1785) exempting 
the building industry, local public utilities, and employers of less than 
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10 persons from the provisions of the Taft-Hartley law. I am 
pleased at your thinking of the workers in these industries who have 
had a bad time under a law which could not fairly be rs gay to them. 

Time has prevented my studying the bill in detail, but I am sure that 

it is a progressive step in the right direction. 

The Carman. That leaves the regulation to the respective States, 

Mr. Maroney. That is right. 

I think that the labor people would like to get exemption from 
the Taft-Hartley law so that it would apply 2 all these States, but if 
the State so desired to pass restrictive laws, I do not have too much 
objection, for the simple reason that if the people who live in a State 
want a restrictive law, that is their business, and that is their right 
under democratic procedure. 

Now in the construction industry we make contracts with big con- 
tractors who travel all over the United States. They may be in Texas 
today, in Massachusetts tomorrow, or New York or New Jersey this 
day and some other State another day. We make what we call a na- 
tional agreement with them. We agree to all the conditions. We let 
them carry a certain number of men with them, their key men. They 
go to their job. They have these men. They have high priced 
machines, they have machines that cost $150,000 to $200 ,000. They 
take these experienced operators with them. 

If it was so they could not go to that town and there was a local 
there or a law there that they “could not employ these men or could 
not keep them employed, why, it would only hinder them. They 
would not be in a position to build this kind of work. 

Now most of the big contractors in the United States, as you well 
know, on atomic-energy jobs, big-dam jobs, big road-building jobs 
and other big projects, rubber, plants like that, require a specialized 
contractor to handle them and they are big contractors and they carry 
these specialized mechanics with them. Not only engineers, but boiler- 
fitters, steamfitters, and everything else. That is why we say that 
there should be a provision made so that when a contractor has a 
national agreement and his work is required and he qualifies for that 
kind of work, he should have that protection when he goes into another 
State to doa job. He goes in and bids the job and he ought to have a 
good opportunity to complete the job at the price he bid. 

The Cuarrman. I might say that I offered that amendment to get 
the reaction of the construction industt ‘y. I felt it was different. I 
felt we were justified in trying to see if we could take it out from 
under Taft-Hartley and have the several States take care of the 
proposition locally. So we will have to consider the case of an 
emergency strike like a strike in atomic energy where the safety of 
the Nation may be involved. You have to think of that. 

I am glad to have your comment on my suggestion. 

How could we best handle this in a w ay ‘different from the provi- 
sions of Taft-Hartley when the provisions for election and so on 
do not apply to the construction industry ? 

Mr. Matonry. I want to say to you that the construction-trade 
workers are heartily in favor of your stand on emergency strikes on 
atomic-energy jobs or any plant ‘where the United States has some- 
thing at stake for the best interests of the country. You will get 
hearty support from the Building and Trades Council all over the 
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country and I am sure from the Building and Construction Trades 
Department along that line, Senator. 

The CHarrman. Thank you. 

Senator Purte.t. Do you have regular annual elections, sir? 

Mr. Maroney. We get elected every four years. 

Senator Purrenn. At your local level ? 

Mr. Maroney. No, the local level sets their own vote of the local 
union when they should have an election, whether it should be 1 year, 
2 years, ? years or 4 years, but not over 4 years 

Senator Purrex., When was the last’ election held in Paducah? 

Mr. Matonry. The last election held in Faducah was in 1940. It 
might have been in 1942. 

Senator Purrett. That is a longer time than 4 years? 

Mr. Matoney. That is right, but do not forget that I put the local 
under supervision at that time. 

The man that got elected unfortunately got his own money mixed 
up with the union and I had to remove him from office. 

Senator Purret,. Now that is 11 years. It has taken you 11 years 
to clear that situation up? 

Mr. Matoney. Yes, it did. That was during the war program, 
and the shift for building program started in Evansville and required 
moving a lot of men from different parts of the country. The Ken- 
tucky engineers did not object to coming over to Indiana to go to work. 
That was all right. Then when the war program concluded, there 
were dam jobs too, and we started to organize Kentucky, which is an 
agricultural State. It does not have very many unions in it. We 
we went on an organizing campaign. I felt, and the members of the 
local union felt, and I am talking about the majority members of the 
local union, that they could do a better job of organizing than they 
could if they were left to their own. In other wor ds, the international 
union was putting their money in to organize these plants. 

Along came Korea, another onslaught into Paducah, Ky., that 
at the most did not have 100 engineers. We always kept an office 
in Paducah. There used to be meetings in Paducah right along and 
there were fights, all fights. That is why it was kept under super- 

vision, so we could control the work and see that the job was done. 

Senator Porrety. Let me get this straight for my own information 
and for the information of the record. It is your practice at the local 
level to hold elections at least once every 4 years? 

Mr. Matoney. That is correct. 

Senator Purreitn. But you have had no elections in Paducah in 
11, 12, or 13 years. 

Mr. Matonry. That is right, because it is under supervision. I 
have tried to explain it to you. 

Senator Purreiy. It can be under supervision under your contract 
by your simply stating it will be under your supervision ? 

Mr. Maroney. No. You have the constitution in front of you there. 
We just handed it to you. On pages 64 and 65, if you will read them, 

it specifically states how the local union can be taken out from under 
supervision, make an appeal. 

Senator Portett. I read on page 21. Of course, you understand, 
Mr. Maloney, we have just been given these. I have not had a chance 
to study it. Let me read article VI, section 3. 
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meaning the president now, you, the president— 


shall have power to direct and supervise all local unions, local offices and any 
other subdivision of the international union and members. Whenever in his 
opinion the best interests of the organization require it, or local unions, loca] 
offices and any other subdivision of the international union or members shall 
be deemed by him— 

by him, now, that is giving you the power— 

to be incompetent, negligent, or to have failed in carying out their respective 
duties, or to have violated the ritual, obligation, laws, rules, or decisions of the or- 
ganization, or its duly cons*ituted authorities, he shall have full power to suspend 
or remove such individual members, suspend or remove such local officers, 
suspend or revoke charters of such local unions or place such local unions and 
their officers and members under international supervision. 


So that I understand that you placed them under supervision or 
they were placed under supervision by exercising the power vested in 
the president under this section ? 

Mr, Maroney. That is right. 


Senator Purreti. Twelve years ago? 


Mr. Maroney. That is right. 
Senator Purreit,. You have not since held an election of officers? 
Mr. Maroney. They have an appeal in that constitution. Read 


pages 64 and 65 and you W ill get the answer to that very well. 

Senator Purre.y. It is unfortunate that I have not had a chance 
to review your constitution. Being given a constitution of 126 pages 
just while you are having a hearing here imposes perhaps more than 
a little bit of embarrassment when we try to explore a situation and 
you are fully conversant with this. 

Mr. Maroney. I aim very sorry, that was not the object. 

Senator Purte.t,. I am sure it was not. 

Mr. Matonry. It was a situation that came on me all of a sudden, 
to begin with. There were a lot of accusations made that were not 
so. I felt I wanted to answer them. I wanted to say why I do these 
things. 

Now there has never been a local union placed under supervision— 
let me tell you, for “ record, there are more applications in the 
United States, 10 to 1, for local unions, the members want to be 
under supervision, than there are to take them out from under. 

I am not trying to upset you, Senator. 

Senator Purre.y. That is quite all right, go ahead. 

Mr. Maroney. I am telling you what “the records of our office show. 
There has never been an appeal from any local union that is under 
supervision alih any kind of reasonable numbers of members, for 
the relief of supervision, for any local. 

Now you have a letter from Los Angeles here. I do not want 
to get into it. There was a case where 50 members out of 13,000 
appealed to be released from supervision and they took me to court. 

They did not wait until I acted on it. They took me to court and 
the court sustained us. 

Then they told the court, outside of the 13,000 members—12,000 
at that time, I think it was—that they were satisfied that 90 percent 
would vote for the release of supervision. So, under the direction 
of a certified public accountant, at Price, Waterhouse, we hired them, 
turned the books and records over to them to hold the election. They 
held an election out there. The court asked us if we would hold one. 
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He did not order us but just asked us. We said yes. Four thousand, 

hundred men out of the local voted—4,100 votes out of 12,000, and 
there were 5 votes difference whether they wanted supervision and 
whether they did not. They wanted supervision by 5 votes. I 
save them the supervision. 1 released the supervision and let them 
elect their officers. 

They no more than elected their officers, then they got into a fight 
bout who the officers would be, how they would conduct that. We 
had to conduct the election again by Price, Waterhouse, get nomina- 
tions, give them a reasonable time to appeal to the men, and then 
they did not want, because some of them were business agents, they 
did not want them to have the privilege of running. They did not 
want them to have the privilege of going out and talking to the 
members for votes. They did not want them to have the privilege 
of doing anything. But the men won probably 8 to 10 to 1. 

Then they started in on new laws. They adopted a new set of laws, 
of bylaws. There were 3,200 votes that voted on the bylaws. It 
arried 4 or 5 to 1. 

Then they took us into court and said that the bylaws were not 
right. The Supreme Court of the State of California threw them out. 

Senator Purrett. How many members have you in Paducah ¢ 

Mr. Mavonry. In that local union there are 3,400. 

Senator Purreiy. There are 3,400 men who have not had an oppor- 
tunity in 12 years to vote for their local officers ? 

Mr. Matoney. Yes. Would you like to hear Mr. Garner? 

Senator Purreit. I wonder if you would help me in my thinking. 

Mr. Matonry. He represents 1,400 men who are working in Ken- 
tucky now. 

Senator Purrei.. I was wondering if we could not explore this a 
little bit because of the testimony we have had previously? You had 
3,400 men that for 12 years have not had an opportunity to vote for 
their local officers? 

Mr. Matoney. It went from 68 up to 3,400 and down again. 

Senator Purret.. In a matter of 12 years at no time have they held 
an election to determine who shall be their local officers, and the local 
officer, if I am not mistaken, is a man selected by you as president, is 
that right? 

Mr. Maronry. That is right. He is not the president, he is my 
supervisor in charge of that local. The men that were in that local 
when I took it over, that were the elected officers, are still there yet. 
We did not remove any officers outside of the business manager. 

Senator Purrei.. Are they functioning as officers ¢ 

Mr. Matonry. Yes. 

Senator Purrett. Have they been reelected ? 

Mr. Maroney. They have not been reelected, but they are still 
functioning as officers. 

Senator Purrets. Under your direction ? 

Mr. Maroney. I would not say under my direction. They were in 
and I did not take them out. 

Senator Purrei.. They are without right or under somebody’s di- 
rection ? ry 

Mr. Mavonry. If they had appealed to get rid of supervision, they 
could have easily got it, because supervision is nothing but a headache. 
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As I told you before, there are more locals that want to be put under 
supervision than want to be taken out from under supervision. 

Senator Purret. You are telling us that there art more locals in 
your union that would prefer not to have anything to say about the 
selection of local union officers than there are who want to democrati- 
cally select local leaders ? 

Mr. Maroney. To your surprise I will say yes. 

Senator Purretu. It is a surprise. 

Mr. Maroney. I will tell you why. They believe that they get a 
better administration and get better conditions, better wages, and 
everything else under supervision than they do otherwise. That is 
the reason they appealed to me. There is more or less trouble, super- 
vision, the general officers have to watch it. They have to check their 
financial reports, they have to put a man on the payroll, of their own, 
on our international payroll. The supervisor in Jocal 181 is not on 
the payroll of these men. He is on the payroll of this general office. 
He is only a supervisor to see that the things are worked and conducted 
properly. The men in that office, and who were in that office before 
I took over, are still there and operating a local union. 

But this supervising means just what it says, to see that it is con- 
ducted properly. 

Senator Purrett. Now I am not trying to confine you, but I am 
trying to find out the facts. Is it true that these men who are pres- 
ently serving as local officers in Paducah are serving without knowl- 
edge on your part as to whether they are the desired leaders of the 
local union that the local people want ? 

Mr. Maroney. I would not exactly put it that way. I will tell 
you why. From the information that I get, and there is a man here 
I suppose who can substantiate my statement, 90 percent—that is his 
statement—90 percent of the local union want to keep the local union 
just exactly where it is, under the same conditions that it is operating 
under now. 

Senator Purrett. May I ask then: Would you not remove what 
certainly must be embarrassment or a problem by holding an election 
and if the choice of your members in Paducah was these men, then 
you would remove the argument that has been advanced here that 
they were not the choice of the men. Why would not an election in 
that particular case answer the problems that apparently face the 
local ¢ 

Mr. Matonry. I am perfectly willing to do anything provided they 
comply with the constitution. I do not propose to let a group come 
into court or some place else—they got us into court down there, too— 
when they will not abide by the constitution. Now they know the 
constitution backward. They know all the rest of the law. They 
know what the constitution provides. They know it is adopted by 
the membership of our international union but they do not want to 

comply with it or will not comply with it. 

It is a very simple procedure to get an election in any local union, 
by complying with the constitution, and I do not have any alterna- 
tive, only give it to them if they vote. I have no choice in the matter 
at all. 

Senator Purrett. But if they do not apparently take this appeal, 


it may be 12 years more or longer or less before the men will be able 
to choose their local leadership at an election. 
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Mr. Maroney. The constitution says they can appeal if they want 
to. I will be glad to get rid of it. Iam trying to look for an excuse 
to get rid of it myself. I cannot do it illegally. The constitution 
binds me. I have to live up to the constitution. 

Senator Purrett. Would you mind telling us briefly, if you can, 
what they have failed to do to have a democratic ally operated elec- 
tion # 

Mr. Matoney. Ask for an appeal, ask for release of supervision 
provided in the constitution. It is very simple. 

Senator Purrert. How many people must sign this application ? 

Mr. Matonry. Twenty-five percent of the membership. 

Senator Purrety. Maybe I am confused but I think that is about 
600 members. 

Mr. Maroney. We will say 600. I will take 600 if they can get 
them. 

Senator Purrety. Now they must do that by petition ? 

Mr. Maroney. That is right. 

Senator Purreti. At any time, when the membership was smaller 
than this, has a petition been sent to you or presented to you as presi- 
dent, or any other president, asking that the supervision be removed ? 

Mr. Maroney. I never got a petition asking that supervision be 
removed. I have never gotten that yet. 

Senator Purtety. Did they ever ask you that an election be held? 

Mr. Matonry. No. 

Senator Purreii. Now I can see I should have studied your con- 
stitution. 

Mr. Ruoaps. I do not think study could have made the questions 
more penetrating, Senator. 

Senator Purreit. Frankly, I am simply trying to find out what 
the facts are. 

Mr. Matonry. That is all right. 

Senator Purrety. I might say I am learning. 

Requests to modify, continue, amend, withdraw, or invoke International super- 
vision, together with official actions or inaction thereon shall constitute appeal- 
able matters and be processed in the manner and the form regulating appeals 
under the constitution. Any such request when signed by not less than 25 per- 
cent of the members of good standing of a local union shall cause a referendum 
on the subject to be submitted to the membership by the general president, 
who shall be guided by the results thereof in his decision on the question 
involved therein. 

I do not think it makes it mandatory that you do that but you shall 
be guided. 

Mr. Maroney. That is the interpretation I put on it, that it is 
mandatory. 

Senator Purrety. I would not say that the language says so. Do 
I understand that these men who have appeared before this committee 
and presented a case about the situation in Paducah at no time have 
exhausted the means available to them under the constitution ? 

Mr. Matonry. That is correct. 

Senator Purrrti. They have made no attempt to comply with this 
provision ¢ 

Mr. Maroney. None whatsoever. 

Senator Purreiy. If they did attempt to comply with it and they 
did have 25 percent, you would be guided, not only guided, but you tell 
me that you consider it mandatory ! 
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Mr. Matonry. That is right. I would say that an election was 
held to see W hat the membership wanted. 

Senator Purrrt,. Have you any idea what number of people the 
ones represe “ who appeared before us! 

Mr. Mavoney. All I can tell you is what I have been told by th 
people in Kentucky. At the present time there is an attorney oe 
and several of his members with him with a petition, affidavits, signed 
with 1,400 names on it. He says he can get 800 or 900 more. These 
1,400 now live in Kentucky and work on the Paducah job. There are 
7 or 8—he might have 6, I don’t know—600 members that live in 
Illinois, in Indiana, who are working on the Paducah job, but they did 
not let them sign the petition because the question was raised by Ken- 
tucky, for the Kentucky people to run, to get the election. 

The only thing they ever did in Kentucky is to send me an applica- 
for a charter to send it to a law firm of Lovett, Lovett & Lovett. 
That is the only thing I ever got out of Paducah. I did not get 
anything else. 

Senator Purrett. Do you know how many people signed the appli- 
cation for a charter for the new union? 

Mr. Matoney. I cannot tell you offhand without looking up the 
record. 

Senator Purrett. Many hundreds? 

Mr. Maxoney. I would not say they were much over a hundred. I 
am only guessing now. I know there were not too many. 

Mr. Ruoapes. Would you like that information? If you do we 
will try to get it for you. 

Senator Purre.s. It is pertinent but I do not think it is particularly 
important right now. 

It would seem to me, and I certainly am not here to act as mediator 
or arbitrator, that if an election could be held, the determination as to 
whether or not these officers should continue to serve would solve a 
good bit of your problem—maybe not all of it—and after 12 years 
it would seem to me that perhaps an election might solve some 
questions. 

Mr. Maroney. Senator, you would not want a group of men that 
were perfectly satisfied, the great majority of them, we will say, 
90 per cent—that is the figure they gave me who are perfectly satis- 
fied with the situation—even if they did keep the officers in for 10 or 
12 years, that you would want the other 10 percent to throw them out 
against the wishes of the 90 percent? I know you would not 
want to do that. 

Senator Purre... I can assure you that I would not want you to 
do anything that was undemocratic. This is a new situation where 
I find the people who do not want an election. 

The CuarrMan. I want to state that the Senator from Kentucky, 
Mr. Cooper, is here. We are glad to welcome him. He is not a mem- 
ber of the committee but I asked him if he wanted to ask Mr. 
Maloney some questions. Mr. Garner is here representing the mem- 
bers of local 181 and possibly he could help clarify this if Mr. Cooper 
asked a few questions or else Mr. Garner could make a statement. 

Mr. Mavoney. Mr. Garner will testify. He is right here. He wants 
to testify and say a few words. He represents those men. 

I would like to finish up this summary. 

Senator Purre... I thought you had finished. 
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Mr. Matonry. I have a summary on the Philadelphia situation. 

Che Cuarmman. I have to leave for another appointment right 
away, but Mr. Purtell who knows about this better than I do, will 
continue this hearing until you finish your testimony. As I say, 
Senator Cooper is here and he may be able to contribute something to 
the subject. 

Mr. Maroney. Since I prepared my statement to this committee 
in answer to the charges made by Mr. Lovett, I have learned the com- 
mittee has been approached regarding another instance of internal 
local union strife. I do not desire to further burden the committee 
by reading a prepared mimeographed statement, which was prepared 
too late to include in my original printed statement in reference to Mr. 
Lovett’s original charges. “I will, therefore, attempt to summarize 
this statement by pointing out certain parts of it and leaving for 
your consideration and for the record the full text. 

Your committee has received a letter from Mr. Underwood, the 
former president of local union 542, Internat'onal Union of Operat- 
ing Engineers, Philadelphia, Pa., in which he makes certain charges 
against our international union, and also makes a number of recom- 
mendations for amending the Taft-Hartley Act. 

These are strange requests from ex-President Underwood. Under- 
wood, until last August was an enthusiastic supporter of the union 
constitution. In April 1952, at the 24th convention of the Interna- 
tional Union of Operating Engineers, Mr. Underwood was selected 
as a member of the law committee which considered amendments to 
the constitution and made recommendations to the convention. One 
of the amendments proposed by the law committee provided that no 
member should go to court without first exhausting the rights with- 
in the organization. For violation of this section of the constitution, 
the member would automatically be fined the cost of defense of such 
action. Mr. Underwood worked for, and helped secure passage of 
this amendment. He now asks Congress to write a law whereby the 
courts may take over the internal administration of labor unions. 

Some members of your committee are no doubt familiar with the 
conditions existing in Philadelphia from May 1952 to August 1952, 
when much of the construction industry in the Philadelphia area Was 
held up by the strike of our local union 542. During this period the 
local union was a wholly autonomous local union. 

During the several years of Underwood’s presidency, the local union 
engaged in many strikes which were entirely irregular. Mr. Under- 
wood’s inclination to strike was common knowledge. His actions 
brought about one of the longest and costliest strikes in the Philadel- 
phia area, lasting for over 100 ) days. He spent funds of the local union 
for hiring other than members of the union for picket lines. Much 
of the public improvement and road building program was at a com- 
plete shutdown. All of this was brought about while the local union 
was exercising full autonomy. 

On July 17, 1952, a personal appeal was received from Governor 
Fine of Pennsylvania, calling attention to the $17,300,000 con- 
struction program which was shut down by our local union. I quote 
one paragraph of Governor Fine’s letter, as follows 

Operations on this large program, which means so much to the transporta- 


tion facilities of Philadelphia and vicinity, are tied up due to a strike against 
the contractors of the area by local 542 of the Operating Engineers under the 
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seatien of Mr. Roy J. Underwood, president and business manager of this 
ocal. 

I replied to Governor Fine’s letter, and immediately-directed an in- 
vestigation of his complaint. 

_ Because of Underwood's refusal to accept advice from the interna- 
tional union, I arranged for Underwood and the contractors’ rep- 
resentatives to meet in my office. At this meeting all their differences 
were adjusted excepting a few minor points. Each side was in ac- 
cord and agreed to meet further to iron out these points. I consid- 
ered the matter more or less settled. I was later informed that Un- 
derwood had refused to go ahead with the understanding upon his 
return to Philadelphia. When I learned this, I again urged him to 
carry out the previous agreement. 

In the meantime, the building and Construction Trades Council of 
Philadelphia had likewise requested my intervention because 6,500 of 
their members were thrown out of work because of the strike by Un- 
derwood. My appeals to Underwood were to no avail. 

With mounting pressure from the Governor, the newspapers, the 
American Federation of Labor and others, I reluctantly came to the 
conclusion that something had to be done to save our local union in 
Philadelphia. I then directed a communication to Mr. Underwood 
and the local union, directing termination of the strike. Within a 
matter of hours, Underwood, through his attorney, Freedman, at- 
tempted to secure an injunction against the international union, 

The American Federation of Labor, upon learning of the conditions 
in Philadelphia and my action, immediately took action commending 
the stand of the international union. I voluntarily entered my ap- 
pearance in the suit in the court of Federal Judge Grim in Philadel- 
phia. Judge Grim discussed this matter with me alone in his office, at 
which time I informed him that I was prepared to act and place local 
union 542 under supervision and end the strike, and restore peace to 
the construction industry in Philadelphia. Judge Grim asked if I 
would inform Mr. Underwood of my intentions. This I did, in the 
presence of Judge Grim. 

Judge Grim carried on a number of conferences, and as a result of 
these conferences, the strike was called off and the lawsuit was dis- 
missed “with prejudice.” This, I understand, prohibits the same case 
being filed again. I would like to quote from a letter I received from 
Judge Alan K. Grim: 

It was a great pleasure on my part to have had an opportunity to talk over 
the situation with you. I was much impressed by your courage and under- 
standing, 

I have enclosed in my prepared statement my letter invoking inter- 
national supervision. This order sets forth the reasons for placing 
the local under supervision and the method of administering same. 
The committee can readily determine the matter of supervision is 
purely an internal matter and concerns only the administration of the 
business and affairs of the local union. The length of time of super- 
vision is not a matter in these cases. The questions that should be con- 
sidered by this committee should deal with the following points: 

1. Does your constitution afford relief to members who desire to 
appeal from supervision, and are the regulations governing such 
appeals reasonable and effective? 
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In what manner has supervision been conducted so that the 
rights of the membership and their assets are safeguarded ? 

3. Are the means available to the members to have supervision 
fted and autonomy restored, and have these means been used by the 
members effectively ? 

Mr. Underwod appeared at a “show cause” hearing, and testified 
at length and without restraint. Mr. Underwod filed an appeal from 
the order invoking supervision, which appeal was set for a hearing 
before our general executive board. At this hearing neither Mr. 
Underwood nor any of his group appeared. Our general executive 
board did not dismiss the appeal, but continued the matter, and I 
have appointed a hearing committee so that if Mr. Underwood or his 
croup will not come to the board, the board will arrange to send the 
hearing committee to the local. 

Mr. Underwood’s group filed further suits asking the court to lift 
supervision and to reinvoke local autonomy. Mr. Underwood has 
also filed a personal suit against the international union asking the 
court to reinstate him as president. This suit of Mr. Underwood’s is 
the result of charges filed with our general executive board and under 
which he was found guilty. I personally did not take part in the 
hearing of these charges. His sentence of suspension was stayed and 
he was placed on probation. He was fined strictly in accordance with 
the constitution, under the provisions which he and the law com- 
mittee recommended be adopted by the convention. 

I call your attention to the printed proceedings previously fur- 
nished your committee, and I am filing, herewith, copies of the general 
executive board report with the printed records in the matter of local 
union 542’s involvement. 

I think the committee will agree that the powers given us under 
the constitution are necessary under such circumstances. It was only 
through supervision that the strike in Philadelphia could be ended. 

Immediately following the placing of the local union under super- 
vision, through our counsel in Philadelphia working with a special 
master, Dr. George Taylor, appointed by the court, the 3 divergent 
welfare funds, 1 of which had been in litigation in the court for the 
past year and a half, were brought together into one fund, under the 
approval of the Federal court. This fund completely protects the 
rights of the members and eliminates all duplication. 

Also immediately following the invoking of supervision, all points 
of issue between the local union and the contractors were settled 
through arbitration, with Dr. George W. Taylor acting as the arbi- 
trator. The awards covering the dispute were incorporated in an 
agreement and signed by the local union and the contractors. All 
the differences between the contractors and the union have been ironed 
out and could have been ironed out when Underwood was in charge, 
but he failed completely in the task assigned him. 

By the process of orderly arbitration, a fair and just settlement 
has been reached. All affected parties seem to be satisfied except 
Underwood. 

The minutes of the general executive board show that steps are being 
taken to formulate suitable bylaws for the government of local union 
542, which will be submitted to the members by a referendum, and to 
investigate and hear appeals and other kindred subjects, preliminary 
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to a further consideration of administering the policies connected 
with the government of the local union. In the interim, carefy| 
records are kept of all matters pertaining to the bysiness, and the 
funds and assets are carefully safeguarded by a constant check by 
certified public accountants. 

That concludes my statement. I do not want to read the statement 
on the California situation. However, I shall be glad to read it. 

Senator Purrett. If you do not mind, unless you insist, it would 
be well to have it incorporated in the record so that each member of 
the committee will have it. 

Mr. Matonry. Yes. I do not want to take up your time by read- 
ing it. 

(The statement referred to follows :) 


THE SOUTHERN CALIFORNIA SITUATION 


May I now pass on to another matter in this preliminary statement, which 
concerns a letter filed with your committee by Attorney Aaron Sapiro of Los 
Angeles, dated April 8, 1953. During the past several years, this attorney has 
tried«many lawsuits in California against our union. He endeavored, by court 
order, to have autonomy restored through court action, and he failed in the 
suit. He sued to set aside the bylaws and elections which had been adopted 
by a referendum of all of the members of local union No. 12, and he failed in 
that suit. He sued to compel the reinstatement of guilty members who had 
been suspended by the international, and he failed in that suit. He has re- 
sisted step by step every proceeding in the orderly restoration of autonomy in 
that local union which today exercises full self-government under the guidance 
of its duly elected officers, governed by its approved bylaws, and with a full 
acmunting of its income, expenditures, and assets, and insofar as is humanly 
possible, every one of the steps which have been taken in these orderly proceed- 
ings have been with court approval or with court ratification. 

Mr. Sapiro’s unsuccessful efforts have cost the union a substantial amount of 
money in its defense of his fruitless efforts. I am informed that this attorney 
has been hopeful, through a court order, of being credited with having created 
a fund out of which he could have been awarded a large fee for his efforts had 
he been successful. I do not know whether that is true or not. 

Sapiro's letter is a compilation of misstatements, disappointed hopes, and exag- 
gerated opinions, and I deem it worthwhile to call to the attention of your 
committee one glaring example taken from his letter. He says: “For example, 
in 1939, the international president of the International Union of Operating 
Engineers, decided that the small local unions of southern California should be 
combined into one large local, namely local union 12, so he sent out an inter- 
national representative to effect the consolidation.” Nothing could have been 
further from the truth, and this statement of Sapiro’s is a glaring example of 
his disregard for the facts. I have explained to your committee that this or- 
ganization prides itself on keeping thorough minutes and records of all of its 
proceedings, and in permanent printed form. I should like to quote to this 
committee as to what actually happened in California, taken from the minutes 
of the meeting of the general executive board on January 30, 1939, at which 
meeting the representatives of the local unions in southern California were 
present. The minutes, in discussing this situation, read as follows: 

“Tt was intended by this meeting of all the representatives of the Hoisting 
and Portable local unions present to have some expression from these representa- 
tives whether the international should continue to issue additional charters for 
Hoisting and Portable jurisdiction when applied for by unorganized engineers, 
or if it was possible for the representatives to come to some understanding agree- 
able to the international union whereby the Hoisting and Portable jurisdiction 
could be amalgamated into two Hoisting and Portable local unions: one located 
in San Francisco and one located in Los Angeles, with the States of California 
and Nevada as the territorial jurisdiction. 

“A request of the delegates to be allowed time to meet and diseuss the proposal 
was granted and the meeting place of the executive board was offered and 
aceepted. 





cted BOARD MEETING OF JANUARY 31, 193 
ef) 
the The representatives of the local unions in California reported fhat they had 
met and discussed the proposal presented by the general president, and that they 
by had reached an understanding among themselves to the effect that the issuance 
of further Hoisting and Portable charters in California would increase the con- 
ent sion now existing ; that two Hoisting and Portable chartered local unions with 
full Hoisting and Portable craft jurisdiction for the States of California and 
Nevada would not only be a progressive move, but it would also be the instituting 
auld of a policy that has been looked forward to for many years by the Hoisting and 
of Portable membership whereby there could be a more free opportunity to follow 
construction work. It was also suggested that the general executive board, in 
d setting forth its decisions dealing with this proposal, permit it to be under the 
direction of the Inernational Union of Operating Engineers through the general 
president for at least 2 years beginning March 1, 1939.” 
Such is what actually happened when the loeal unions in California were 
amalgamated and the records of amalgamation thereafter completely show that 
each local union held a referendum on the subject and overwhelmingly voted 
to go forward with the amalgamation. This, I think, effectively disposes of 
cl Sapiro’s method in using gross misstatements to achieve a hoped-for conclusion. 
OS Now, you gentlemen will find in the printed records of our board meetings, 
is the full reports on practically every case which Sapiro instituted and tried 
rt against the international union, and I believe that in the same minutes you will 
1e find the record of the actual decisions entered by the courts of California 
d against the contentions of Sapiro. At the present time, he seems to have some 
n connection with the efforts of the Lovett group in Kentucky, because I note that 

he advises your committee that: “You will hear more in reference to this 
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organization and in reference to this evil of ‘international supervision’ from 
John Lovett, Esq., of Kentucky.” Needless to say, I am glad to p'ace before 
your committee what I believe to be the complete printed record showing the 
history of all of these incidents in the bound volumes which it has been our 
custom to maintain. 

Senator Purretn. We are not here trying to arbitrate your case. 
We are trying to explore the situation. 

Mr. Maroney. I would like to have you hear Mr. Garner, if you 
would. 

Mr. Rwoaps. May I say the statements read by Mr. Maloney are of 
course summaries of the complete detailed statements which he has 
filed and which I assume will become part of the record. 

(The detailed statement and documents submitted by Mr. Maloney 


follow :) 


STATEMENT OF WILLIAM E. MALONEY, GENERAL PRESIDENT, INTERNATIONAL UNION 
OF OPERATING ENGINEERS 


















Immediately following the testimony of Mr. Lovett before the Labor and Edu- 
cation Committee of the House of Representatives on March 10, 1953, and again 
immediately following his testimony before the Senate Labor and Public Wel- 
fare Committee on April 14, 1953, I requested the opportunity to appear and to 
present the full facts of the situation in Paducah, Ky. I welcome this opportunity 
to discuss with this committee conditions in this area and to inquire whether the 
solution is to be found, as Mr. Lovett proposed, in further legislation regulating 
collective bargaining. 

Let me tell you something briefly about the International Union of Operating 
Engineers. On March 31, 1953, there were 213,825 fully paid-up members in 673 
local unions. The international union was chartered by the American Federa- 
tion of Labor in 1897 and some of our local unions date their history to an eyen 
earlier period. 

The members of this international union work in many industries. The largest 
proportion, however, are the skilled men who operate the power shovels, cranes, 
hoists, bulldozers and the growing number of expensive and specialized machines 
on construction sites. A great many of these men must move from one commu- 
nity and isolated project to another as they help to build power dams, airports, 
and giant atomic-energy plants. These men may work in Alaska one month and 
in Texas or Paducah, Ky,, the next. Another branch of our trade consists of the 
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stationary engineers who operate the powerplants and air-conditioning and 
other equipment in hotels, theaters, office buildings, and factories. We also repre 


sent employees in oil refineries, power companies, and a variety, of manufacturing 
fields. 






I. THE CONSTITUTION OF THE INTERNATIONAL UNION 
There has been placed in front of each member of this committee a copy of the 
constitution of this international union. It is a detailed document of 125 pages 
which prescribes how the affairs of this international union are to be conducted, 
That constitution was adopted by a referenduin vote of the members, effective 
December 31, 1938, and from time to time since then it has been amended by 
actions of the international conventions held each 4 years and by 2 further 
referenda of the membership. This constitution was democratically adopted by 
the members of this union; it has been democratically revised from time to time 
as our experience has determined. It represents about 60 years of experience. 

The obligation and oath 1 took as president of the international union require 
that I enforce and comply strictly with the provisions of this constitution. 

I wish each member of this committee would study this constitution. If you 
will turn to page 2 of the booklet you will note its contents. It prescribes that 
the international officers are elected by direct referendum of the members. It 
reguiat n detail the government of the local unions (article XXIII). The 
rules governing our conventions are clearly set forth. The income, auditing, and 
reporting of union funds is carefully established. The constitution also sets 
forth the qualifications for membership, the arrangements for transfer and 
withdrawal. This committee may be interested to know that this constitution 
provides that “Any member who shall be guilty of belonging to the Communist 
Party or who shall subscribe to the principles of communism shall be ex- 
pelled. * * *” (see p. 64). The constitution also establishes the procedures for 
discipline and the rights of appeal (articles XVI and XVII). Indeed, all the 
major features of the life of this international union are prescribed by this 
constitution. 

Mr. Lovett called your attention to article VI, which sets forth the powers and 
duties of the general president. He neglected, however, to refer you to the other 
provisions of this constitution which establish procedures for review and appeal 
of all his actions. He neglected to tell you that all decisions of the general 
president are fully reported in writing and may be appealed to the general execu- 
tive board and convention. I have a complete set of the printed decisions, the 
minutes of the general executive board, as well as the stenographic reports of the 
conventions for the period since 1940 here for the examination of this committee. 
I have furnished each member of your committee in advance of this hearing a 
copy of the complete record of this organization for the period 1948 to 1952 so 
that ample opportunity be given you to examine the same in advance of this 
hearing. 

Article VI, section 3, of the constitution prescribes the authority of the general 
president to place a local union under supervision and to administer directly its 
affairs. In general, supervision may be invoked because of the incompetence or 
failure of the local officers to perform their duties, because of a violation of the 
rules or laws of the international union, because of financial irregularities, or 
because of other reasons. 

Article XVII, section 1 (a), of the constitution also concerns supervision. It 
provides: 

“Requests to modify, continue, amend, withdraw, or invoke international 
supervision, together with official actions or inaction thereon, shall constitute 
appealable matters and be processed in the manner and form regulating appeals 
under the constitution. Any such request when signed by not less than 25 per- 
cent of the members in good standing of a local union shall cause a referendum 
on the subject to be submitted to the membership by the general president, who 
shall be guided by the results thereof in his decision on the question involved 
therein.” 

Thus the constitution clearly prescribes the authority and conditions under 
which local unions may be placed under supervision, and the steps which may 
he taken by members of a local union to terminate supervision. 


II. THE SUPERVISION OF LOCAL UNION NO. 181 


In 1939, at the request of the members of local union No. 935 of Lexington, 
Ky., and local union No. 986 of Louisville, Ky., these local unions with only a 
few members were amalgamated with local union No. 181 of Evansville, Ind. 
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Local No. 935 of Lexington, Ky., was chartered February 14, 1927, and at a meet- 


ng on September 15, 1939, the local voted to consolidate with local No. 181 of 


Pvansville, Ind. Local No. 936 of Louisville, Ky., was chartered December 1, 
1933, and the amalgamation with local No. 181 was discussed and authorized 
t a meeting of local No. 936 on February 21, 1939. Members of local No. 936 
ansferred to local No. 181 in March 1939, and the local returned its charter 
on April 28, 1939. These events happened prior to the time I became general 
president. 

In the early 1940’s a large shipbuilding program was started in Evansville 
where LST’s and similar crafts were built on inland waters. Local union No. 
181 grew to substantial membership. There were 467 members in local union 
No. 181 in 1940 and 2,171 in 1942. 

There have been unusual and unsettled employment and labor-management 
conditions in the territorial jurisdiction of local union No. 181 since it was 
placed under supervision. From 2,172 in 1942 the membership declined to 
1,360 in 1946 at the end of the war. The shipbuilding program was terminated 
toward the end of World War II and the men laid off. There were 1,633 mem- 
bers in 1948; 1,985 in 1950; and 3,500 in 1953. In the period after the war the 
ocal union embarked on a program of organizing the roadbuilding industry 
in its territory. When stability seemed to be achieved so that the local could 
be released from supervision, the Paducah Atomic Energy Plant and the Shaw- 
nee power house were started after the outbreak of war in Korea. These proj- 
ects have required a great influx into this area of operating engineers and other 
building tradesmen. At its peak, the Paducah project required 1,300 or more 
skilled operating engineers on this one project alone. Clearly, this number of 
men could never be recruited locally from Paducah, even from the territory of 
local No. 181, to man a vital defense project. 

The international union has spared no efforts to man vital Government projects 
by notice in our official magazine and by direct request to local unions. As any 
contractor will testify, he wants men of known skill and ability to operate and 
to maintain expensive pieces of equipment like shovels, cranes, draglines, and 
heavy excavating equipment. The supervision of local union No. 181 by the 
international union facilitated the manning of these vital projects. It also 
helped to maintain stable labor relations in an area with such rapid and un- 
stable changes in employment. 

We are witnessing a boom-time labor era in the Paducah district. We see 
20,000 people living in trailer camps, and working under abnormal conditions, 
on a temporary construction project. When it is finished, the trailer camp will 
disappear. Now it is undoubtedly true that the inhabitants of this trailer camp 
greatly desire the benefits of a modern city—they want paved streets, police and 
fire protection, schools, and utilities. But no one erects a modern city on a tem- 
porary construction project. Nor is it a good policy to dismember a local union 
while under supervision and distribute its benefits to a small group working on 
a temporary construction project, the tenure of which is doubtful. In normal 
times it takes but a few hundred operating engineers to service comfortably the 
construction demands of the western Kentucky area. But we are not consider- 
ing normal times in that area, nor have we at any time in the past 10 years. 
We are dealing with boom-time labor, with vast defense projects employing ab- 
normal numbers of engineers on a purely temporary basis. It is our endeavor, 
as administrators, to safeguard the funds and protect the territory, security, 
and rights of the members of local union No. 181, in anticipation of a return to 
normalcy and autonomy. 

A word of explanation may be helpful on the territory assigned to a local 
union. Many years ago our international union formulated the policy of as- 
signing to each hoisting and portable local a territory which it could administer 
economically. This policy was designed to assure equal competition among the 
eontractors and to promote employment among our members. If a territory is 
cut up into many small local unions, it is more difficult for construction con- 
tractors to transport their equipment and crews through the boundary lines of 
different local unions with different wage scales and working conditions in local 
agreements. This business of heavy construction is a business that is always 
on the move. If contractors are going to be able to bid jobs profitably, they 
must be able to move readily their men and equipment. The policy of assigning 
rather large territories to local unions has benefited both the contractors (see 
attached letters appendix D) and our members by providing them larger- em- 
ployment opportunities at their home local. 
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In reviewing Mr. Lovett’s testimony, I want to emphasize two points regard- 
ing the supervision of local No. 181: the financial affairs of the local, and the 
attempt to secure autonomy. These matters are at the center of *Mr. Lovett’s 
irresponsible charges. A detailed statement is appended appraising his state 
ment point by point (see appendix A). 

(1) In the period this local has been under supervision, a regular and full 
accounting of the funds of the local has been made as required of all locals by 
our constitution. These financial reports have been regularly audited by a cer- 
tified public accountant. Financial statements of the local have been filed with 
the Secretary of Labor, as required by the Taft-Hartley law. Summary state- 
ments have been posted for the scrutiny of all the members, also as prescribed 
by law. These reports now show that the local has assets as of December 31, 
1952, of $253,407.04 in cash; $203,700 in bonds, and some minor items. These 
assets are not in the private purse of any officer or agent of the union; they 
belong alone to the members. The reports of the certified public accountant are 
here today and are available for the inspection of any member of this committee. 

These records and reports no doubt dispose of Mr. Lovett’s repeated charge, 
that there has never been an accounting of the funds to the members. 

(2) No member of local No. 181 has appealed to any convention or used the 
means and procedures provided in the constitution of the International Union to 
seek any termination of supervision. It is a well established principle of law 
that a complaining member should first exhaust the rights and remedies within an 
organization before going to the courts for relief. Yet the Kentucky Engineers 
for Local Autonomy have tried their case in almost every other conceivable forum 
except that which should have been used. 

According to Mr. Lovett he got a bill enacted by the Kentucky Legislature 
requiring an organization having 100 or more members in the State to have a 
loeal in the State. We were then threatened with criminal prosecution unless 
we gave the Lovett group a special charter. We refused and were indicted 
under this law. So we took the case into court against the State of Kentucky, 
and the court found, Mr. Lovett neglected to say, that we were already in full 
compliance with the law.’ 

Next, the Lovett group asked us for three or four million dollars. They sued 
us as a separate competitive organization. That suit is pending and it will be 
tried, and the place to try that suit is in the court where it is pending and not 
before this committee. 

So you will see, the Lovett group has taken the time of this committee with 
matters which have not been presented to me in accordance with the established 
procedure of the union constitution, but are and should be matters of purely 
internal administration. Without attempting to have the local freed from super- 
vision, the Lovett group has constantly soucht a separate charter for Kentucky. 
Thus, under date of May 1, 1952, I received a letter from the attorney general of 
Kentucky transmitting what purported to be an application for a charter. The 
application was not filed in accordance with the union constitution. Moreover, 
it contained the following language: 

“Applicants hereby certify that the firm of Lovett, Lovett and Lovett, whose 
address is Benton, Ky., has been duly selected by these applicants to receive such 
charter and to pay the International Union of Operating Engineers such charter 
fees, entrance fees and organization fees as the International Union may, con- 
sistent with the constitution, establish and require.” 

No labor organization in my judgment would issue a charter under these 
circumstances and turn it over to a law firm. 

A practical-minded person may well ask what is behind these attempts to 
secure a local union charter outside the established procedures. In an appeal 
to localism, the attempt is being made to prevent the free flow of contractors and 
men so essential to economical construction. If the dissatisfied Lovett faction had 
their way, they would in effect create a local labor tariff wall which no outside 
construction contractor or his crew could penetrate. The sudden expansion of 
construction on the atomie energy project awakened the possibilities of local 
gain. This true nature of the Lovett group is evident from the fact that there 
was no Lovett group prior to the Padueah project. Furthermore, it is common 
knowledge that the Lovett group, despite its title, included not alone engineers 


t International Union of Operating Engineers and V. L. Kelley, Member and Represent- 
ative of International Union of Operating Bngineers, against A. Scott Hamilton, Common- 
wealth eres of Jefferson County, Ky., and J. D. Buckman, Attorney General of 
Kentucky. 
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but also other trades. The Lovett group, represented no long-run interest of the 
ndustry or area, but rather an attempt to capture the labor organization in 
the confusion of rapid expansion of employment on the Paducah project. 

in summary on the supervision of local union No. 181: The local was placed 
under supervision in accordance with the constitution for reasons specified in 
the constitution. The unsettled employment conditions with the war shipbuild- 
ing program and the post-war abnormal construction program have so far pre- 
cluded. the elimination of supervision, although this normal development has been 
contemplated on several occasions. There exist procedures for the membership 
to request the withdrawal of supervision. ‘These have not been used. 

I wish to assure this committee that I have as much interest as it, and more 
direct responsibilities, to see that the affairs of local union No. 151 are properly 
conducted in accordance with the International constitution. I am now in the 
process of making a full-scale investigation of all the facts of the business of local 
No. 181. 1 shall be glad to include any additional facts which are available to 
this committee in such investigation. If there is any violation of the rights of 
our members or of the constitution of this International Union you may be 
assured strong steps will be promptly taken to correct the situation. 


Ili, THE PADUCAH ATOMIC ENERGY PROJECT 


The Paducah, Ky. community, including the surrounding territory across the 
river in Lilinois, has been for many years one of intense industrial unrest. The 
few major construction projects in this larger area, and the production plants 
have all been characterized by serious strife. The Grand Tower job had a great 
deal of trouble. There has been as much trouble at the Joppa job as at Paducah. 
The president of Union Electric Co., the press reports, has stated that the explo- 
sion of the boiler on April 10, 1953, was sabotage beyond any question of doubt. 
Who knows to what extent subversive influences have been behind these troubles? 

There are intense rivalries across the river; the legacy of the bitter struggles 
in the mine fields of the early twenties remains. In the Korean crisis, the Atomic 
Energy Commission elected to build a gaseous diffusion plant in this area. It 
is well known that, until last September, there was considerable strife on this 
important project. It is less well known that the Atomic Energy Labor Rela- 
tions Panel investigated the continuing disputes. In its public report to the 
President for the period July-December 1952, the panel explained some of the 
reasons for this difficulty. It found that the background of the community, 
the lack of preparation tor the project, the contractor and the local unions had 
all contributed to the unique difficulties on the project. 

The panel stated: ‘As far back as the early 1920's the Illinois-Kentucky rivalry 
was a contributing factor in the strikes and bloodshed in the mine fields. 

“The McGraw Co. ran into its first labor difficulty on March 3, 1951, just three 
months after construction began. 

“In the rush to get started there was inadequate planning and preparation 
which helps to explain the difficulties that have arisen. There was insufficient 
housing, roadways to and from the plant could not adequately accommodate the 
increased traffic, and the hiring of supervision was hastily completed. 

“The compressed schedule for this project severely taxed the McGraw organi- 
zation. There was very little time allowed for advance planning. Once con- 
struction began, the pressure for making jurisdiction assignments was intense 
and the company found difficulty both in enforcing its decisions and in settling 
disputes that arose over them, ‘There were also questions of conflicting jurisdic- 
tion between locals of the same craft organization which in turn led to an ab- 
normal number of disputes over the identity of the going wage rates and working 
conditions. Not knowing in many cases which local contract was applicable 
for this job, the company was unable to examine the local practices carefully 
for their effect on a job of this size. 

“The various craft unions also were caught with little prior notice in an in- 
rushing tide of new members and the attending administrative problems such 
union expansion can cause. Local business agents who ran offices designed 
to service several hundred members suddenly found themselves running organi- 
zations of several thousand. Many of these business agents were soon swamped 
with difficulties of a size and kind never before encountered by them. Craft 
rivalries became intensified, dissident groups within the crafts became organized, 
and wildcat strikes beyond the control of local or international officers were 
not uncommon.” 
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A reporter for the New York Times, Mr. Joseph Loftus, wrote two special ar- 
ticles on the highly complex factors responsible for strikes on this _Droject. He 
said: 

“PapUcaH, Ky., October 12.—A Citizens’ Committee for Industrial Harmony 
has been established here to seek out the cause and a cure fur the unrest that 
has led to GO work stoppages on the $1 billion atomic plant. The project was 
started without solid labor-relations planning. Paducah had short notice, and 
housing, schools, hospitals, and other facilities are inadequate. The general 
contractor on the atomic project is the F. H. McGraw & Co., Ine. It is not 
hostile to unionism, but it has wavered between firm and soft policies in dealing 
with labor, and there is a lack of mutual respect in the setup. The present di- 
rector of employee relations is the company’s fourth since the work started 21 
months ago. The unions say this turnover is a primary root of the trouble, and 
that the delay in executing labor policy decision is another. Rumors, instead 
of facts, circulate. Construction work on the big projects is performed entirely 
by members of 17 A. F. of L. building trades unions. As the expression goes, these 
locals did not expand, they exploded.” 

I am certain that this committee will be pleased to know that these difficulties 
have been substantially eliminated on this project for more than 6 months. 
Through the offices of the Atomic Energy Labor Panel and the cooperation of the 
international presidents (and the building and construction trades department) 
and the top officers of F. H. McGraw and Co., procedures were set up to eliminate 
stoppages. A monthly meeting of representatives of the general president of 
each international union with the project manager has been very successful in 
eliminating disputes. Industrial peace was secured only when other interna- 
tional unions, like the operating engineers, accepted primary responsibility with 
the company for the operation of the project, and took the necessary steps to 
prevent unwise action by the local unions. 

After Mr. Lovett’s appearance before the House committee, Congressman 
Price of the Joint Atomic Energy Committee visited the Paducah project and 
requested a report on the Lovett charges. Under date of March 31, 1953, F. H. 
McGraw and Co. wrote such a report in a letter to the Atomic Energy Commis- 
sion. A copy of that report was furnished me by Congressman Price and is 
presented to this committee (see appendix B). The committee will want to read 
this letter for it completely disposes of Mr. Lovett’s irresponsible charges. 

Some aspects of the earlier strike at Paducah may be instructive to this 
committee. 

(1) The reports of the contractor show there have been 61 work interruptions 
on this vast project since it started in December 1950. Only 6 of these cases 
involved the operating engineers, and only 1 of these was of any duration. 
These stoppages were unanthorized by my office, and in each case I made every 
effort promptly to secure the return of the men and to adjust the dispute. One 
of these cases involved a jurisdictional dispute with the electricians. In order 
to settle that dispute, Mr. Tracy, the president of the International Brotherhood 
of Electrical Workers, and I personally went to the project. It is the only case 
in my experience as general president where I have found it necessary to do 
this. I cite the incident as a measure of the extent to which this organization 
has gone to secure uninterrupted production on the Paducah project. 

(2) The Kentucky Engineers for Local Autonomy, the Lovett group, -has been 
a major disruptive factor responsible for stoppages of work on this project. 
The fact that there has been a vast improvement in the past 6 months is one 
measure of the decline and present weakness in the Lovett group. In July and 
August 1952, there were wildcat strikes on the project involving the laborers, the 
earpenters, the plumbers and steamfitters, and other strikes were rumored by 
electricians and teamsters. These are among the most unusual stoppages I 
have heard about in construction. Many of the same faces appeared on all 
these picket lines under the banner of the different trades. The F. H. McGraw 
Co. and the Atomic Energy Commission can document this fact. It is well 
known that these men were affiliated with the Lovett group. 

During one of these wildeat strikes, Radio WNGO in Mayfield, Ky., on 
August 19, 1952, initially carried the following announcement as a news bulletin 
and later carried the same as a paid advertisement: 

“Attention, carpenters and millwrights of the atomic plant. There will be a 
special meeting of carpenters and millwrights at the labor park across from 
Noble Park in Paducah at 9 a. m. daily. All crafts are asked to respect the 
picket line at Paducah. 

“Signed : Committee for Carpenters and Millwrights.” 
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Imagine a radio station, with a public franchise, carrying a news bulletin 
and an advertisement urging workers to shut down one of the most vital pro- 
jects in America. At the same time the responsible Government agencies and the 
international union were using every effort to return the men to work. 

This international union has worked unceasingly—and is still working—to 
improve the situation on the Paducah project. The Lovett group has been 
only a source of unrest and disruption. 

(3) Mr. Lovett has grossly exaggerated the support for this faction in western 
Kentucky. The overwhelming majority of operating engineers in Kentucky, 
it appears to me, are loyal to local No. 181. Mr. H. Meyer Garner and a com- 
mittee is here today representing these rank and file members of local No. 181 
and has a brief statement to present. This movement was organized entirely 
by the men themselves without the intervention or financial assistance of the 
internaitonal, or local union. This group as individuals with more than 1,400 
individual signatures has petitioned the McCracken County court to restrain 
the Lovett group from its suits against this international as a class suit. Mr. 
Lovett has sought to use the prestige of Congress in an internal factional fight 
in which his group is a small minority, by making sensational and unfounded 
charges. 


Iv. THE TAFT-HARTLEY LAW AND CONSTRUCTION 


Mr. Lovett has advocated legislation further regulating the internal govern- 
ment of labor organizations. It ill behooves a group which has not exhansted 
the procedures within the union to appear here to advocate the further subjuga- 
tion of free collective bargaining to regulation by Government agency. It seems 
to me that before considering a new type of regulation, there is some unfinished 
business on the application of the Taft-Hartley law to construction that re- 
quires your urgent attention. Indeed, the uncertain and unsatisfactory state of 
the law as applied ot construction is one of the factors which contributed to un- 
setled labor conditions on the Paducah project. The law has contributed to 
the unrest in two ways: (1) Although one election was held on this project, 
and won by local No, 181 of this international union, the statute and the ruling 
of the NLRB cast doubts on all collective-bargain agreements on the project; 
(2) the threat of charges before the NLRB filed in any layoff has been a source 
of disruption on this project. 

The simple fact is that the Taft-Hartley law was written with industrial plants 
primarily in mind, and it is ill-adapted to the employment conditions of con- 
struction. The law suffers from a blind spot, a law which to my mind was never 
intended to apply to construction. Senator Taft, on April 21, 1953, when Presi- 
dent Gray of the building and construction trades department was before the 
Senate committee, said: “* * * I certainly was under the impression during 
the consideration in 1947 that we were not dealing fundamentally with building 
trades.” 

Because it is impractical to hold elections on most projects, the NLRB has 
declared that all contracts between the union and the contractor are illegal if 
made in advance of work. The Board says that not until an established unit of 
workmen exists, and an election is held, can a labor union be certified and a 
legal agreement made between the union and the employer. The NLRB admits 
that the conditions it imposes are impossible of performance in construction, 
Moreover contractors must know their wage rates and labor costs before they 
are able even to bid on a job. But the NLRB says, “Go to Congress.” We are 
now before Congress, and I believe the members of this committee are familiar 
enough with the construction industry to see clearly the need and the remedy. 

The building and construction trades department, A. F. of L., in the last ses- 
sion of Congress urged the introduction of a bill designed to amend the law 
to relieve this situation. Senator Taft and Senator Humphrey jointly col- 
laborated in the introduction of Senate bill 8. 1973 which passed the Senate 
without a dissent. 

We ask as a minimum that a contract between a union and a contractor, made 
in advance of construction work, be declared legal. 

I have come increasingly to the view, however, that there can be no real 
solution to the present confused state of the law as applied to construction until 
the Congress enacts a separate law specially designed to fit the peculiar employ- 
ment conditions of construction. The Taft-Hartley law does not apply to the 
railroads and airlines. The Congress enacted a separate law to apply to these 
industries. The construction industry is several times larger and has no less 
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unique problems. If there is to be legislation, let it be designed to meet the 
conditions of this industry. I cannot recommend such action too strongly on 
behalf of the more than 200,000 members of the International Uniort of Operating 
Engineers. 


APPENDIX A 


This appendix comments in detail on certain testimony given by Mr. Lovett. 
My answers are predicated upon a preliminary investigation which I caused 
to have made after Mr. Lovett testified. I have utilized, among other sources, 
information given me by V. L. Kelley, supervisor of local union No. 181; and 
by Forrest Bugher, business agent of that local union in Paducah, Ky. The 
committee is also referred to the report of March 31, 1953, prepared by the F. H. 
McGraw Co. at the request of Congressman Price. 

(H refers to page number, Transcript of Proceedings, Committee on Educa- 
tion and Labor, House of Representatives; S refers to page number, Transcript 
of Proceedings, Senate Labor Public Welfare Committee. ) 

1. Mr. Lovett says, page 12, H 1701-L; 8S 1750, 1751, 1768: That through the 
influence of claimed relationships between members of the operating engineers 
and officers of the McGraw Co., that the hiring and firing of men is controlled 
and dominated by the operating engineers. 

Answer: This is as much a charge against the F. H. McGraw Co. as against 
the union. The company is quite able to deny this charge for itself, and I sug- 
gest the committee request the views of the company if it has not already done so. 

The handling of layoffs on the Paducah project has had a history which should 
be of interest to the committee. Following the peak of employment in the sum- 
mer of 1952, it became necessary on this project to make layoffs. The company 
feared that any layoffs would be made the basis of unfair labor practice charges 
before the NLRB by Mr. Lovett and his associates. It would be claimed that 
men had been discriminatorily laid off. 

Indeed, considerable discussion and correspondence took place between Mr. 
Lovett and Mr. William Henry, the then industrial relations manager of the 
contractor. This union objected to the company discussing layoff procedures 
with another group than this union which was recognized and had an agreement 
with the company. 

Mr. Henry was understandably anxious to prevent the company from further 
NLRB proceedings. He accordingly developed a procedure for making layoffs 
on the basis of seniority on the project and seniority in some 50 job classifica- 
tions. This procedure would be totally at variance with that generally used 
in the construction industry and used for years by the F. H. McGraw Co. on 
other projects. 

A reduction in force was necessary shortly before Labor Day, 1952, and the 
company laid eff certain engineers in acordance with this unilaterally developed 
seniority plan. The plan was thoroughly impractical and foreign to all practices 
of the industry, and developed only to escape possible charges which might be 
filed by Mr. Lovett. A stoppage of work followed by the engineers on the proj- 
ect from August 29 to September 2 over Labor Day weekend. The international 
union intervened and the men returned to work. Eventually an agreement was 
negotiated on September 9, 1952, in New York through the assistance of the 
Atomic Energy Labor Panel. This agreement is attached (see appendix C) 
and provides the layoff standards and procedures which have been applied to this 
project. You will note that the agreement says layoffs shall be made on the basis 
of ability and qualification to perform work. 

In summary, layoffs have not been made on this project in a discriminatory 
manner. They have been made strictly in accordance with the attached agree- 
ment. Moreover, had they been discriminatory, Mr. Lovett has not been bashful 
in suing us or taking legal action, and he no doubt would have filed charges 
with the NLRB. There have been no such charges filed until recently. The 
charge of discriminatory layoffs is without foundation. 

2. Mr. Lovett says, page 14, H 1701-N, S 1744, 1746: These self-appointed 
leaders act without restraint in fixing dues, fees, and assessments. 

Answer: The administrators of this local union are not self-appointed, and 
thev h»ve not fixed dues, fees, and assessments. During the entire period of 
supervision over local union No. 181, the dues, fees, and assessments are those 
provided in the constitution and have never been increased. The dues of this 
local union, set at their present levels as far back as the 1930's, have long 
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continued to be, and still are, among the lowest dues of any hoisting and 
portable local union in the organization. 

Mr. Lovett further introduces a receipt of $466, paid by James Lanier to be 
reinstated. The simple explanation of this amount is this: Lanier was out 
of this organization for a long period of time. The constitution of our org;niza- 
tion provides that when a member asks to become reinstated he must pay up 
all back dues for the period in which he has been out of the organization; in 
addition, he must pay a reinstatement fee; and in addition to that he must pay 
3 months’ dues in advance. The dues of this local union are $4 per month, and 
the combination of all of these items makes the total of $466 due in the case of 
James Lanier, if he desired to reenter the organization. The constitution 
further provides, and Lanier had the opportunity to avoid the payment of the 
major part of this sum if he had taken out a withdrawal card at the time he 
left the organization and then presented the withdrawal card upon his reentry, 
but he did not see fit to do so. At any rate, after being out of the organization 
for a long period of time he evidently felt it worthwhile and of enough value 
to come back into the organization, and was willing to pay the customary charge 
made in such circumstances. These charges authorized under the constitution 
are general charges adopted by the membership all over the United States. 

Mr. Lovett further says in connection with this that a member cannot be 
reinstated unless he pays all back dues, plus a fine. This is a misstatement 
inasmuch as no fine was levied under these circumstances. Mr. Lovett offers 
on page 17 (1701-—Q) a termination slip of Lanier, stating that— 

“He was laid off his job in April 1952, when the union leaders discovered he 
was supporting the rebel movement.” 

The termination of this man had no relation to his support of the rebel move- 
ment. He was laid off on a reduction of force, instituted by the company, applied 
without discrimination, and in conformity to the requirements of law ; and I must 
emphasize that in this case, and in any other case which Mr. Lovett criticizes, 
that no substittue worker was hired or put in the place of the man whose work 
was terminated, as I have indicated. The above statement will also answer 
Mr, Lovett’s allegations in regard to Paul Brewer. (See also page 6 of letter of 
March 381, 1953, from F. H. MeGraw Co. to U. 8. Atomic Energy Commission, ) 

3. Mr. Lovett says, page 21, H. 1705, regarding union finances, S. page 3, pre- 
pared statement John C. Lovett, S. 1761: “These are merely a few examples of 
the way in which these labor dictators fatten their own purses, * * * This labor 
union has not made an accounting of funds to the members in more than 13 years.” 

Answer: Not one single penny of the funds of this local union has fattened the 
private purses of the administrators of this local union. Local union No. 181 
has accounted to its members periodically through a financial report posted in a 
public place on the premises of Local union No. 181, including the offices in 
Paducah, Ky. A full financial statement is available for inspection by all mem- 
bers of the local union. In addition to the publication of these periodic financial 
statements there have been continuous audits made by the firm of Caddick & Co., 
and by George F. Olive, certified public accountants at Evansville, Ind., which 
auditors have for over 10 years past made complete quarterly audits of the entire 
business and assets of local union No. 181. These certified public audits are in 
the possession of the general office of this organization and are available for the 
inspection of any member of this committee who desires to see the same. 

4. Mr. Lovett says, page 22, H. 1706, 8. 1765, S. 1767: That union leaders prefer 
to give jobs to nonmembers, and to charge the permit fee, rather than give jobs 
to their union members. 

Answer: This is untrue. Persons paying a permit fee on a project may be of 
two types: 

(a) A person who is not a member of the international union and has made 
application for membership in the local union pays a permit fee for the brief 
period before his application has been acted upon, The permit fee ceases when 
he joins the local union and he pays the regular dues of the local union. This 
permit fee is in the nature of dues during the consideration of the application. 
The local union has not refused to accept any qualified worker. 

(b) A permit fee is paid by a member of the international union who holds 
his membership in his home local and works in the territory of another local. 
He could transfer his membership and avoid the permit fee, but he may have 
many good reasons for keeping his membership in a different local. His home 
local may have a health and welfare plan in which he has rights; he may prefer 
to keep his membership near his family; he may have pride in long membership 
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in his local: he may be an officer. The local charges a small permit fee, which 
by order of the general executive board may not exceed $2.50, per week, to 
reimburse it for expenses in connection with men from other local unions. 
This type of arrangement is clearly established in the constitution of the inter- 
national union and is quite common in the construction industry where men 
are so frequently on the move. 

Mr. Lovett is quite wrong and misinformed about permit fees. 

5. Mr. Lovett says, page 28, H 1712, S, page 5, prepared statement John C. 
Lovett: Mr. Lovett relates an incident at Morehead, Ky., wherein he says some 
construction machinery and equipment was destroyed and employees injured. 

Answer: I have a transcript of the evidence taken in connection with the 
injunction granted at the courthouse at Morehead, Ky., which contains the 
testimony of all of the plaintiffs in connection with the incident described. At 
no place in the testimony of these witnesses does it appear that there was any 
violence or any destruction of property. In fact, just the opposite appears. 
The testimony of the witnesses consists of an examination of Ray Shields, Ike 
Ashburn, Chester Lewis, Omar Howard, and Bill Lykins. The transcript of 
this evidence is available for inspection by the members of the committee 
should they so desire. 

6. Mr. Lovett says, page 30, H 1714: S 1763, 1764: Mr. Lovett offers a state- 
ment of a man named H. G. Luther, who claims to have paid a McGraw general 
foreman $25 for a job. 

Answer: We know nothing about this alleged transaction ; we have never seen 
the statement; and we deny that any official of local No. 181 was involved 
therein. I think it only fair to say in connection with this incident, if it really 
happened, that Federal statutes make such an incident a criminal offense on 
a Government job, and that it is the duty and responsibility of Mr. Lovett and 
his group to see that those implicated are immediately compelled to answer 
for their misdeeds. This union will cooperate in seeing that such violations 
are prosecuted. 

7. Mr. Lovett says, page 32, H 1716; S 1750, 1758: That the international 
abolished local No. 936 and required all members to join local union No. 181. 

Answer: This is a complete misstatement of fact inasmuch as the members 
of local union No. 936, by voluntary action, voted to amalgamate their organiza- 
tion with local union No. 181. 

8. Mr. Lovett says, page W 18, H 1750: S 1758: Makes the statement that 
Mr. Veasey was fired because of his connection with his group. 

Answer: The records will show that Mr. Veasey, along with certain others, 
had his connection terminated because of reduction in force, which was uni- 
formly and fairly applied by the F. H. MeGraw Co., and that no substitute 
workman was hired in his place. The record will further show that the same 
Veasey has been reemployed on other projects by referral thereto from local 
union No. 181, which absolutely discounts the claim of discrimination against 
his organization, which has been aimed at us by Mr. Lovett. This same situation 
applies to others whose names I have referred to in this record, and whom Mr. 
Lovett claims discrimination has been used against: namely, Lanier, Brewer, 
and any others who Mr. Lovett says were fired from a job because of connection 
with his group. In all such instances where these members were terminated 
because of a reduction in force, you will find that they have been reemployed 
on other projects through referrals issued out of local union No. 181. 

9. Mr. Lovett says, page 21, H 1753: Not covered before Senate committee. 
Mr. Lovett testifies regarding the manner in which amendments to the constitu- 
tion of the International Union of Operating Engineers have been proposed, 
in which testimony he says: “These constitutions are not drawn by the mem- 
bers, they are drawn by the existing officers.” 

He further says: “Those amendments were, in effect, presented by the gen- 
eral counsel of the international.” 

Answer: Mr. Lovett is mistaken in his testimony. This organization is very 
careful about keeping full and complete records of all of its meetings. This 
applies to the general executive board, to the decisions issued by the general 
president and to all conventions. These records are published in printed form. 
The constitution provides the method by which amendments to the constitution 
must be made. There is available for inspection by this committee the printed 
records of the general conventions of 1940, 1944, 1918 and 1952, and if an exami- 
nation of these records is made, you will find that in every instance the various 
local unions throughout the United States and Canada have, from time to time, 
prepared and submitted proposed amendments to the constitution; that these 
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proposed amendments have been printed and submitted to the membership in 
advance of the convention, and that at times, the membership, through such 
process, as well as through the opportunity afforded by the initiative and referen- 
dum section of our constitution, have had full and complete opportunity to sub- 
mit any and all amendments desired. 

10. Mr. Lovett says, page W 25, H 1757: Not covered before Senate committee. 
“The creation of our rebel group acted as a stabilizing influence at the atomic 
energy plant.” 

Answer: I think that a thorough investigation of the facts will reveal that 
just the reverse of this situation was true. There were times when the business 
agent of the rebel group acted as part of the picket line established at the atomic 
energy plant. There were other times that the action of the rebel group, through 
orders and instructions issued by Mr. Lovett, created a serious situation of 
unrest, and were primarily responsible for work stoppages at the plant. This 
matter was carefully investigated by the so-called Davis panel which investigated 
work stoppages as part of the Atomie Energy Labor Commission. 

11. Mr. Lovett says, page W 26, H 1758: Not covered before Senate committee. 
Lovett creates an inference that someone from this organization offered him 
$50,000 to abandon his lawsuit against this international union. 

Answer: Such a situation as this, I am sure, never occurred. Mr. Lovett is 
very careful to conceal the names of the people with whom he talked on this 
matter, and the international has no information on this subject. I believe that 
the testimony of Mr. Lovett presents a serious indictment to fair play when 
charges of this nature can be made without a full disclosure of the facts. This 
entire charge of Mr. Lovett’s is emphatically denied by this organization. 

It seems strange in view of Mr. Lovett’s fondness for legal actions that he 
has not brought charges in connection with this alleged incident. 

12. Mr. Watson says, page W 30, H 1762: Not covered before Senate committee. 
Mr. Watson testified that voluntary collections were taken up among the em- 
ployees on the job in Paducah. 

Answer: This organization has no means of knowing what the members may 
have donated among themselves, or what particular amounts may have been 
collected for any local welfare project. If a worker has been seriously injured 
on a project, for instance, it is in keeping with American traditions of neighborli- 
ness for the workers themselves to pass the hat to tide him over for awhile. This 
organization does deny that any official of the union at any time collected any 
money for any project which was not fully accounted for and which was not 
dedicated to the proposition for which it was intended. 


APPENDIX B 


Papucan, Ky., March 31, 1958. 
Subject: Comments on hearings held before the House Committee on Education 
and Labor—Re operating engineers. 
Unirep States ATOMIC ENERGY COMMISSION, 


Paducah, Ky. 
(Attention: Mr. E. A. Wende, manager, Paducah area.) 

GENTLEMEN: In accordance with your request and, as agreed on the occasion 
of Congressman Melvin Price’s visit March 16, 1953, we are furnishing herein 
the pertinent information and comments relative to the above subject matter. 

During the discussion held March 16, 1953, relative to the labor conditions in 
this area, and particularly with respect to the operating engineers’ craft, it 
was considered beneficial to furnish a written résumé of the circumstances which 
appear to be significant in commenting on the hearing held March 10, 1953, 
before the House Committee on Education and Labor. As a preface to these 
comments, we feel that it is desirable to first give the following general back- 
ground information on the operating engineers’ union in this area. 

The International Union of Operating Egineers, some time prior to 1935, 
gave a charter to the Operating Engineers’ Local No. 937 of Paducah, Ky. This 
autonomous operating engineers’ local became defunct in 1989 apparently due 
to the inadequacy of members and employment in this area that made difficult 
its financial sufficiency. Shortly thereafter, the Operating Engineers’ Local No. 
181 of Evansville, Ind., under the supervision of the international union, set 
up a branch office in Paducah. At approximately the same time (early in 1939) 
the only other operating engineers’ locals in the State of Kentucky, local No. 
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936 of Louisville and local No. 935 of Lexington, were affiliated with local No. 
181 of Evansville, Ind. This action, along with the apparent circumstances 
existing with respect to local No. 937, gave to local No. 181 of Evansville the 
jurisdiction of operating engineers in 116 counties in Kentucky, as it stands 
today. The four other counties which are in the northeast section of the State 
are under the jurisdiction of Operating Engineers’ Local No. 18 of Cincinnati, 
Ohio. 

Local No. 181 negotiates agreements with the Central Builders’ Exchange of 
Lexington and the General Contractors’ Association of Louisville. In general, 
such agreements are applicable to the 116 counties of Kentucky coming within 
their jurisdiction, including Paducah and McCraken Counties. 

This local established branch offices in Paducah, Louisville, and Lexington, 
which function under business agents selected by them from the membership of 
local No. 181. Mr. Leslie Atherton, a native Kentuckian, was assigned to the 
’aducah branch office as business agent from 1940 to late in 1950, at which 
time he was succeeded by Mr. Rankin Connolly of Henderson, Ky., who served 
uutil mid-1951. Forrest Bugher, the present business agent, formerly of Evans- 
ville, Ind., who replaced Mr. Connolly upon assuming the duties of this branch 
office, moved to Paducah where he presently resides. 

It may be of interest at this point to mention certain other factors relating to 
Jabor conditions in this area which may be considered in connection with the 
operating engineer issue. 

Immediately prior to the beginning of the AKC Paducah area project, repre- 
sentatives of F. H. McGraw & Co. met with the various craft local union busi- 
ness agents and officials of the respective international unions. At this meeting, 
our company advised that it had international agreements with seven of the build- 
ing trades crafts, namely, boilermakers, bricklayers, carpenters, electricians, 
ironworkers, operating engineers, and pipefitters, which provided that the area 
practice followed by the respective crafts, pursuant to local-union agreements, 
would apply. It was agreed at this meeting that our company would, to the 
extent applicable, abide by the area practices followed, pursuant to other local- 
union agreements with whom we did not have international agreements; these 
were the laborers, painters, teamsters, cement masons, roofers, and sheetmetal 
workers. Our policy in this respect has been practiced since the beginning of the 
project. 

Shortly after this initial meeting, we were advised by the International Hod 
Carriers’ and Common Laborers’ Union that they were establishing a labor 
pool to assist in more efficiently serving all three of the major construction 
projects in the area which, in addition to our project, included the TVA steam 
plant 15 miles east of Paducah, and the EEI steam plant in Joppa, Ill. This 
pool was comprised of three local unions, the Paducah local No. 1214, the 
Metropolis, IL, local No. 1320, and the Cairo, Ill., local No. 773, with and inter- 
national representative to handle all matters for the common laborers’ pool per- 
taining to labor relations. As a result of the international union’s action in 
this matter, the local western Kentucky press carried several articles strongly 
opposing such a move. These articles implied that Kentucky residents should be 
given preference to jobs on the construction projects in Kentucky and that, con- 
sistent therewith, local representation in Kentucky should be maintained. 

We have had several work stoppages at the Paducah project which were 
caused by the laborers and where no significant reason or grievance was given. 
One occurred April 10, 1951, with the only apparent reason being the demotion 
of a labor foreman toa laborer ; others occurred July 24, 1951, and March 24, 1952, 
with no reason given or grievance filed. Again on June 25, 1952, a walkoff was 
caused, presumably because the CIC had not acted as promptly on a wage in- 
crease as they felt it should have. In each of the aforementioned labor dis- 
turbances, it appeared that possible internal dissatisfaction existed among the 
locals comprising the labor pool, and that while we were advised that the walk- 
offs were unauthorized and that the men were instructed to return to work, it 
also was apparent that representatives of the labor pool were experiencing 
possible difficulty in maintaining proper control. We have no definite informa- 
tion in these instances that such disturbances were prompted by residents of 
am who may or may not have been members of the Paducah laborers’ local 
No. 1214. 

The first indication of what might appear to be a similar internal problem in 
the operating engineers’ union came to our attention in early 1951. At the be- 
ginning of the project, teamsters’ local union had its members working in the 
project's light equipment repair shop, body shop, grease racks, tire repair shop, 
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and as filling station attendants. The operating engineers had jurisdiction over 
the heavy equipment repair shop. In said 1951 the machinists’ union filed a 
petition with NLRB for jurisdiction over the work being performed by teamsters 
mentioned above. The teamsters subsequently conceded their jurisdiction in 
favor of the operating engineers. Following the intervention by Operating 
Engineers, NLRB held an election in October 1951, to determine whether the 
workers should be represented by the Machinists or Operating Engineers’ Union. 
As a result of the elections, NLRB certified the jurisdiction by a vote of 139 to 9 
to the Operating Engineers’ Local Union No. 181 of Evansville, Ind. Consistent 
with their assignment of jurisdiction, it was necessary for us to make certain 
changes in the assignment of employees, including assignments of foremen and 
general foremen who were working in these areas. 

It was approximately at this point when what appeared to be a movement 
within the Operating Engineers, later known as “Operating Engineers of Ken- 
tucky for Local Autonomy” was started. 

We mention the foregoing points in order that a better understanding may be 
had of the general attitude which prevails with respect to labor in this area, and, 
as it may apply by way of background information to the Operating Engineers’ 
controversy. 

The group of operating engineers, and the law firm, Lovett & Lovett, of Benton, 
Ky., supporting the Operating Engineers of Kentucky for Local Autonomy, ap- 
parently proceeded to obtain a charter. To our knowledge, no charter has been 
granted this group by the IUOE to date. We have no definite information, or 
reason for acquiring same, as to the constitution, membership initiation fees, 
dues, etc., of the Local Autonomy group; however, it appears that an extensive 
effort was made to build up its membership and to obtain all possible support. 
It is believed, that, as a part of this effort, a drive was made to have the State 
legislature pass a law whereby any international union having 100 or more 
members employed in the State would be required to charter a loeal union in 
the State. When the Kentucky Legislature convened in January 1952, a bill 
to this effect, designated as House bill No. 171, was introduced by Representative 
MeCullough of Benton, Ky. A hearing was subsequently held on this bill and it 
was passed and became law in mid-1952. 

We understand that it was during this legislative action that Lovett & Lovett, 
attorneys for the group known as Operating Engineers of Kentucky for Local 
Autonomy, filed an application for charter with the president of the IUOR. 

To obtain a charter, it may be interesting to note that the constitution of the 
International Union of Operating Engineers, article XIV, sections 2 and 3, reads 
as follows: 


“APPLICATION FOR CHARTERS 


“An application for a charter of a local union shall be upon the form prescribed 
)y the International Union of Operating Engineers and shall be signed by not less 
than 15 engineers, none of whom shall be members of the international union, 
which requirements may be changed by the international union. The require- 
ments for all other applications for charters shall be established by the general 
executive board.” 


“ARTICLE XIV, Section 3 


“QUALIFICATION OF APPLICANTS 


“Upon receipt of an application for a charter, the general president shall 
proceed to satisfy himself that the applicants are qualified, and if found to be 
so he shall direct the general secretary-treasurer to issue the charter. In the 
formation of new local unions the members thereof shall be charged such charter 
fees, entrance fees, and organization feces as the international union shall 
establish.” 

We further understand that a suit was filed in the Jefferson County circuit 
court in Louisville, Ky., to determine whether or not the IUOE was in com- 
pliance with House bill No. 171. This suit was filed, we believe, in July, 1952. 
The court held that the IUOE was in compliance with House bill No. 171. This 
decision may have been reached im view of the Local Union for Stationary 
Engineers established at Louisville, Ky., which we understand is chartered by 
the IUOE. The circuit court’s decision in this respect was appealed to the 
Court of Appeals of Kentucky and, according to our information, the case is 
still pending there. 
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On July 9, 1952, a damage suit was brought against the IUOE for $3.250,000 
by representatives of the local autonomy group, naming as defendants officers of 
local No. 181 and charging the IUOE’s Local No. 181 with fraud,*injury, libel, 
misrepresentation, etc. This case has not as yet been tried, and to our knowl- 
edge no date has been set as yet for trial. 

During the past month, we further understand that there have been two other 
suits filed, petitioning the McCracken County circuit court to restrain the 
local autonomy group from its suit action against the IUOB as a “class suit.” 
These last suits, one listing 35 and the other 800 operating engineers as plaintiffs, 
asks that the court demand written individual permission by members of the 
local autonomy group before they be permitted to carry on their “class suit” in 
behalf of Operating Engineers of Kentucky against IUOE. We believe that 
several of the plaintiffs in these two recent suits were formerly purported to be 
represented as plaintiffs in the initial suit filed by the local autonomy group. 

Our construction program, which has been in progress for over 2 years, has to 
date experienced 61 work stoppages; of these 6 are attributable to operating 
engineers. We are enclosing herewith a copy of our work stoppage report for 
each of these 6 specific instances. 

As mentioned previously, our company has an international agreement with 
the IUOE and in furnishing these comments, we do not wish to impair or reflect 
upon the existing status of local No. 181, chartered by them as the bargaining 
agent for the operating engineers employed by us at this project. Moreover, 
our company’s policy has been and will continue to be one of complete neutrality 
with respect to the internal affairs of any labor organization with whom we are 
doing business. 

With regard to the hearings before the House Committee on Education and 
Labor, we consider it appropriate to comment only on those specific items which 
may involve our company or our project practices. The following are our com- 
ments in that respect, covering those items contained in the transcript which 
are referenced by the pertinent page numbers thereof: 

1701-K: States that there have been 60 work stoppages in less than 2 years 
and that only 2 of these stoppages were concerned with wages or working 
conditions. 

The stated number of work stoppages is substantially correct; we have had 
sixty-one (61) work stoppages to date. The majority of these work stoppages 
have been for minor or insignificant reasons, many of which were wildcat in 
nature and none of which were for any extended duration. Our records show 
that six (6) of these work stoppages were caused by operating engineers, While 
the size of our construction force has varied, consistent with operations, it has 
averaged approximately 15,000 employees. The work stoppages have, in many 
instances, affected the supporting crafts other than the one or more others 
causing the work stoppage. The total man-hours lost by our employees in this 
respect, including those by all crafts affected, had been approximately 2.8 mil- 
lion to date. Approximately twelve (12) of the work stoppages have been for 
reasons limited principally to wages, of which eight (8) were in protest of the 
time required by CISC to act on pertinent increases or other fringe benefits. 

1701-L: Refers to Mr. Paul McCarty, assistant business agent for the Padu- 
cah office, and states that his brother, Mr. Lawrence McCarty, is an assistant 
general foreman of heavy equipment, employed by our company. 

Our records indicate that Lawrence J. McCarty, Badge No. 2221, is employed 
on this project as a general equipment foreman and that he lists as his brother, 
Paul McCarty. 

1701-L: Further states that our company’s labor relations director, Mr. Mc- 
Kinley Ralston, is a brother-in-law of Mr. Rexroat, an operating engineer fore- 
man employed by our company. 

The statement that Mr. Ralston is a brother-in-law of V. H. Rexroat who is 
employed by our company, is incorrect. Our records indicate that Mr. Rexroat 
is not related to Mr. Ralston, our labor relations manager. Mr. Rexroat’s 
brother, Thomas Rexroat, deceased, was however, married to Mr. Ralston’s 
sister in 1925. 

1701-L: Further states that some of these (local autonomy group) board of 
directors members were employed by our company as operating engineers, but 
after being picket by the Rebels as their leaders, were terminated from their 
jobs. 

Concerning the allegation that directors of the proposed new organization had 
been terminated after their election, we are unable to comment since we do not 
know the identity of the individuals concerned. 
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1701—M: Indicates that an exhibit listing 14 operating engineers were hired 
by our company during the week of July 21 and that 8 operating engineers be- 
longing to the Rebel organization were laid off for “reduction in force” during 
the same week. 

The final determination as to which individuals are to be laid off is made by 
representatives of the company who are not connected or affiiliated with any 
union in any manner, shape, or form. Decisions in this respect are a function 
of management which, as a policy of this company, it does not propose to re- 
linqguish. These decisions and/or determinations are predicated upon the re- 
quirements of the job, competency of the men and other factors relating to the 
wifare of the project. Generally, although we do not have the exhibit referred 
to, it should be kept in mind that reductions in force and hirings may be made 
concurrently where different classifications of the same craft are involved. In 
evidence of our company’s policy of maintaining a strictly neutral position in 
regard to this controversy, an analysis was made of the terminations in this 
particular craft. We acquired through research and other published information 
that which we consider to be a list of those individuals who may possibly sup- 
port the local autonomy group. This list was composed of 313 names, of which 
128 were employed by us at some time on this project. A review by our per- 
sonnel division indicates that as of March 11, 1953, 47 of this number were still 
actively employed. Our analysis indicates that the percent of terminations in 
this group is 58.02 percent. A corresponding percentage determination for all 
employees in this craft during the same period of time is 60.77 percent. It 
would therefore appear that the percentage of terminations for this group in 
comparison with all operating engineers employed has been at least on a pro- 
portional basis. 

1701-Q and 1702: Refer to the termination of James Lanier and Paul Brewer 
in April 1952, by reason of their supporting the rebel group. 

Our records indicate that James H. Lanier, Badge No. 2749, was employed by 
us on this project July 1951, and that his termination in April 1952 was by reason 
of a reduction in force. Mr. Paul Brewer was employed by us on this project in 
July 1951, as a teamster and voluntarily terminated for a better job in August 
1951; rehired in August 1951, as a compressor operator and was terminated by 
reason of reduction in force in October 1952. 

1718 and 1714: Refers to an incident which occurred December 3, 1952, when 
operating engineers left the project to attend court proceedings relating to con- 
tempt charges held against Mr. Arthur Watkins, a representative of local No. 181. 

In regard to this item, your attention is called to the report on work stoppage 
No. 60, a copy of which is attached herewith. 

1714: Refers to a photostatic copy of a signed statement made by H. G. Luther, 
who paid $25 to a McGraw general foreman for a job. 

Without specific information as to the identity of the general foreman, we are 
unable to investigate this matter or to furnish comments other than the fact 
that Mr. Horace Greely Luther has been employed at this project. 

1715 and 1750: Refer to the termination of Mr. Bob Veasey as being a result 
of his connection with the rebel group. 

Mr. Bob Veasey, equipment foremun, was terminated effective August 30, 1952, 
pursuant to a reduction in force. Our records disclose no irregularity in this 
discharge and that it was determined by management on the basis of qualifica- 
tions and job requirements. 

1728, 1733, 1748, 1751, and 1752: All refer to a question concerning any action 
that may have been taken pertinent to unfair labor practices by reason of a possi- 
ble closed-shop situation. Also referred to is the case filed by one Albert G. Henry 
with the NLRB charging our company with being guilty of an unfair labor 
practice. 

The transcript refers principally to the case of Albert G. Henry who applied for 
employment at the project on January 2, 1951. He was not employed. He there- 
after filed an unfair labor practice charge alleging that the International Union 
of Operating Engineers, its local No. 181 and F. H. McGraw & Co. had mutually 
discriminated against him by preventing his employment on the grounds that 
he was not a member of the union. The company’s position was that it had failed 
to engage him because he did not possess the necessary background and expe- 
rience for the position applied for, which was that of equipment foreman, for 
which position Henry had stated in his application that he expected a salary of 
$225 per week. A hearing before the trial examiner of the NLRB was held on 
September 10 and 11. At this hearing the Board, over objection of F. H. McGraw, 
inquired into the entire hiring procedure on this project, to determine if an un- 
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lawful closed shop was being operated. This company objected to such line of 
inquiry on the grounds that we had insufficient time to prepare any defense on 
this matter. Over the company’s objection an amended charge was filed as to the 
general hiring practices on this project. 

As a result of these hearings, an intermediate report was issued and an order 
transferring the case to the NLRB was issued. The intermediate report disclosed 
that the examiner found the complaint of Albert G. Henry to be without merit. 
Although Mr. Henry was the sole complainant in this action, the examiner found 
that the contract, dating back to 1948, prior toa the Taft-Hartley Act, between 
F. H. McGraw & Co. and the LUOE, coutained a closed-shop provision and that 
this and the company’s hiring practices justified a cease-and-desist order. This 
provision of the contract, has, of course, net been recognized by this company 
since the effective date of the Taft-Hartley Act. 

The intermediate report recommended the issuance of a cease-and-desist order 
by the NLRB. Such an order was thereafter issued by the NLRB. In the mean- 
time, all parties, including Albert G. Henry, had filed exceptions to the inter- 
mediate report. 

The company’s objection to the intermediate report and the final order was 
directed, among other things, to the lack of power of the Board to issue such an 
order under the complaint originally filed, the error in finding that certain pro- 
visions of the 1948 contract constituted a continuing violation of law, and the 
error in finding that hiring practices at the project were in violation of law with 
respect to a closed shop. 

Upon filing of petition by the Board in Federal court for enforcement of its 
order, the company had resisted such petition and the case is still pending in 
such Federal court. 

1762: States that collections on the project were made at least weekly, and 
sometimes 2 and 3 times a week, for sick or injured workmen, 

Our company does not generally authorize the collection of funds for such 
purposes. It is difficult, however, to control effectively such collections ; however, 
a continual effort is made to minimize those which do occur on occasion. Al- 
though collections of this type are not peculiar to any one craft we have had no 
complaint concerning the misuse of such funds as may have been collected. 

We assume that the above information and comments will be adequate for such 
purposes as you may desire in providing any report you may intend to furnish 
Congressman Priee. 

Very truly yours, 
Fr. H. McGraw & Co., 
I, J. Mayo, 
Project Manager. 


Work stoppage No. 2, March 29, 1951; International Union of Operating Engi- 
neers, Al’ L, Local No. 181, Evansville, Ind, 

On March 29 substantially all power-equipment operators and mechanics 
remained away from work. All but a very few returned to work at 8 a. m. 
on March 30. There were 216 operators and mechanics employed at that time. 
There was no picketing and the other crafts were not sent home. 

The apparent reason fer the work stoppage was that on the preceding day, 
March 28, the contractor had laid off and sent home several scoop operators 
whose outside jobs could not be carried on due to rain. These operators who 
were laid off stated that they should have been placed on other work rather 
than sent home. The following date, as stated above, substantially all operators 
and mechanics remained away from the job in protest. No formal grievance 
was presented. Representatives of local No. 181 denied responsibility for the 
walkout and there were no negotiations for settlements involved in the return 
of these employees on March 30. 


Work stoppage No. 7, July 8 through July 13; International Union of Operating 
Engineers, AFL, Local No. 181, Evansville, Ind. 


On July 3 through July 13 all power-equipment operators and mechanics 
represented by Operating Engineers Local No. 181 remained off the job because 
of a jurisdictional dispute with International Brotherhood of Electrical Workers, 
AFL, Local No, 816. The dispute which the contractor had attempted to resolve 
for several weeks prior to the strike, involved operation of earth augers that 
are attached to trucks used on electrical-pole-line construction. Operation of 
these augers had been assigned to the electrician craft some months previously. 
Due to the absence of the power-equipment operators and mechanics it was 
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necessary, on July 9, to shut down the entire job and to retain only sufficient 
workers to maintain and safeguard the property. Continued efforts were made 
to prevail upon the unions involved to settle the dispute and to resume work 
pending settlement of the dispute by the National Joint Board for Settling of 
Jurisdictional Disputes. On July 13 the president of the International Union 
of Operating Engineers advised the contractor that local No. 181 had been 
directed to terminate the strike. A few weeks later the presidents of the Inter- 
national Union of Operating Engineers and Internaticnal Brotherhood of 
Electrical Workers visited the project and apparently resolved the jurisdictional 
lispute between the two crafts. No change in assignment and work is still being 
performed by the power-equipment operators. 


Work stoppage No. 15, September 17; International Union of Operating Engi- 
neers, AFL, Local No. 181, Evansville, Ind. 

On September 17, 547 power equipment operators and mechanics failed to re- 
port to work on the first shift. There were no pickets and the other crafts were 
not affected. Work was resumed on the second shift that same day. This work 
stoppage followed a jurisdictional dispute between the operating engineers, and 
millwrights. The contractor had assigned certain work to the millwrights. The 
operating engineers did not accept this award and, rather than take action 
through established procedures, persisted in sending men to perform the disputed 
work. The employer refused to acquiesce in this threatened disciplinary action. 
When the strike occurred on September 17 the contractor protested the matter 
to the president of the international union. He advised that he had ordered 
that the local union man the job and that grievances be settled through establish- 
ed procedures. 


Work stoppage No. 21; International Union of Operating Engineers, AFL, Local 
No. 181, Evansville, Ind. 

On September 25 all power equipment operators and mechanics left the job 
at about 11:30 a. m. and did not resume work until the second shift on Septem- 
ber 27. There were 935 operators and mechanics employed at the time. There 
were no pickets, and other crafts continued to work until September 27 when 
it Was necessary to lay off some employees. 

This walkout was in protest against the discharge of the chief job steward 
of the union. This employee, who held a minor supervisory position, was dis- 
charged for his failure to comply with instructions. He persisted in directing 
men of his own craft to perform work that the employer had determined would 
be handled on a different basis. Apparently on instructions from the head- 
quarters of the union, the local union returned the men to work on the second 
shift on September 27. The shift job steward was subsequently reinstated by 
McGraw because, in effecting his discharge, there had been a failure to comply 
with a technical requirement of the agreement. 


Subject: Work stoppage No. 40, January 23, 1952; International Union of Op- 
erating Engineers, AFL, Local No. 181, Evansville, Ind. 

On January 17 the majority of operating engineers began leaving the job at 
about 2 p. m., and by the beginning of the night shift at 4:30 p. m. the walkout 
was complete. No pickets were posted at any time and only one other craft was 
affected by the operating engineer stoppage. Work was resumed at 4:30 p. m. 
on January 18. 

The local business agent of the union stated that the stoppage was not 
authorized and was caused by the men who were protesting failure of the com- 
pany to make a decision to pay retroactive pay back to July 1, 1951. The local 
business agent contended that the stoppage was unilateral action on the part 
of the men, and that he had no control over them. 

The international union was contacted and it was agreed that the company 
and the union would petition the Construction Industry Stabilization Commission 
for a ruling as to the date that retroactive pay should be made, if any, or for a 
clarification of the decision rendered by the commission and issued under date 
of November 15, 1951. 

Operating engineers returned to work after being ordered to do so by the inter- 
national union during the day of January 19, and a substantial majority of them 
reported to work on the night shift beginning at 4:30 p. m. on that day. 

The only craft affected by the stoppage was the truckdrivers, who were tempo- 
rarily laid off because they had no work after the operating engineers left the job. 


31346—58—pt. 4-41 
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Subject: Work stoppage No. 60, December 9, 1952; International Union of Oper- 
‘ating Engineers, AFL, Local No. 181, Evansville, Ind. ; 

On December 3, the operating engineers clocked in at the beginning of the day 

shift at 7 a. m., but immediately clocked out and left the project. Only about 

45 operators remained throughout the day, and these were primarily maintenanc 


employees. 

The business agent stated at 8:45 a. m. that he had not been informed of the 
matter and that he would investigate. At 11 a. m. the business agent reported 
that the operators had left the job in order to attend a court hearing on an 
intraunion lawsuit at the McCracken courthouse in Paducah. He stated that 
the hearing was originally set at 9:30 a. m., but had been postponed until 1: 30 
p.m. He stated that a number of members of local No, 181 were arriving at the 
courthouse from other jobs in this area, and he had talked to some of the men 
and they indicated they would not return to work today and were going to be 
present at the court hearing. The business agent stated the stoppage was not 
authorized by the local union, and neither the local union nor the membership was 
demonstrating against the company. 

At 12:15 p. m. it was determined by management of the company that it would 
not be economical to continue operations further during the day shift. All crafts 
except maintenance employees, were sent home for the remainder of the day 
At 2 p. m. announcements were placed on the radio stating a full night shift 
was expected to be worked. The night shift operators returned to work, and full 
and normal operations were resumed on the night shift. 

Telegrams were sent to the business agent, the international union, and other 
interested parties in accordance with the agreement of August 20, which was 
reached when the Davis panel was in Paducah. A reply was received from 
President Maloney of the International Union of Operating Engineers, in which 
he stated that although this strike was completely unauthorized that it was a 
spontaneous effort by the members to protect their own interests. He stated 
that the union would endeavor to have the men return to work as soon as possible 


APPENDIx C 
MEMORANDUM OF UNDERSTANDING ON LAYOFF STANDARDS AND PROCEDURES 


F. H. McGraw & Co. and the International Union of Operating Engineers, 
Local Union No, 181, agree as follows with respect to the atomic energy project 
at Kevil, Ky.: 

1. Layoffs arising from a reduction in work force shall be made on the basis 
of ability and qualifications to perform work. This standard shall be inter- 
preted to mean those qualities which have been customarily used by the company 
on its “Rating at Termination” report, i. e., production performance, quality of 
work, dependability, cooperativeness, and versatility and general knowledge. 

2. The following procedures shall be utilized in making reductions in force: 

(a) The company shall notify its equipment superintendent of the number of 
men to be laid off by shift operations and type of equipment. The quotas of 
the number of men to be terminated shall then be assigned to each foreman. 

(b) The foreman shall then prepare a recommendation of the particular in- 
dividual employees to be terminated, applying the standards set forth in para- 
graph (1) above. The general foreman shall then review these recommendations. 

(c) The recommendations of the foreman and general foreman shall be trans- 
mitted to a management committee composed of the master mechanic, the 
equipment superintendent, and the project manager or his designee, which shall 
have the responsibility to make layoff decisions in accordance with the standards 
of paragraph (1) above. If the business agent of the union or the project man- 
ager takes exception to the decision of the management committee then either 
may confer with the other. However, the decision of the project manager shall 
be final in any particular case, without prejudice to the filing of a formal griev- 
ance by the individual so laid off, in accordance with the established procedures 
and contracts between the parties. 

3. There shall be no stoppages of work arising from disputes over layoffs, and, 
any such dispute shall be adjusted in accordance with the above precedures and 
standards, 

F. H. McGraw & Co., 
INTERNATIONAL UNION OF OPERATING 
ENGINEERS, Loca UNIon No. 181. 
SEPTEMBER 9, 1952. 





TAFT-HARTLEY ACT REVISIONS 2371 


APPENDIX D 


RyAN CONSTRUCTION CoRP., 
Evansville 7, Ind., April 22, 1958. 
Mr. ArrHuR WATKINS, 
Business Manager, International Union of Operating Engineers, 
Evansville, Ind. 


Dear Mr. WATKINS: As we are starting in another year of construction work, 
I wish to convey to you my personal appreciation for the splendid cooperation 
you have given us in the past years. 

We feel that much of the success of our company is due to the splendid work 
of your craftsmen and the cooperation of local No. 181 in helping us complete 
such projects as the excavating at Camp Breckenridge Army camp site, Union 
County, Ky.; Chrysler ordnance plant, Evansville, Ind.; Evansville shipyards, 
Evansville, Ind.; Dewey Dam flood-control project, Johnson and Floyd Counties, 
Ky.; Southern Indiana Gas & Electric Co. powerplant construction at Evansville, 
Ind., and their current project at Yankeetown, Ind.; and all of our various other 
projects on highways, bridges, roads, buildings, and sewers located in your 
territorial jurisdiction. 

I want you and your organization to know that we are very well pleased with 
the cooperation we have received from local No, 181 in transferring our engineers 
to our various jobs, as the International Union of Operating Engineers Local 
No. 181 jurisdiction covers such a large territory, and we have never had any 
misunderstanding along this line. We are very happy about this and certainly 
do not want any changes made. 

Again I want to say thanks to you for the jobs well done and am quite sure 
we will have the same success with your organization in the future. 

Very truly yours, 
MIKE RYAN, President. 


KENTUCKY Utilities Co., INc., 
GREEN RIVER POWER STATION, 
Central City, Ky., January 238, 1950. 
Mr. ARTHUR WATKINS, 
Business Agent, International Union of Operating Engineers, 
Evansville, Ind. 


Deak Mr. WATKINS: As we near completion of our Green River power station, 
I wish to express to you my personal appreciation for the splendid cooperation 
you have given us on this job. 

The craftsmen that you have furnished us, which I would say have been above 
the average and it was through their efforts that we have been able to do a good 
job. 

Today, in order to do a successful job in construction, it is necessary that we 
delve into human engineering as well as the physical aspects. I feel that in this 
three-way proposition, that your organization, Bates & Rogers Construction 
Corp. and the Oberle-Jordre Co., as the contractors, and Kentucky Utilities Co. 
as the purchaser, have proven this to be true, by cooperation and understanding 
by all parties concerned. 

Again I wish to thank you for a job well done and a success of your organiza- 
tion in the years to come. 

Yours very truly, 
FRANK H. Popkr, 
Resident Engineer. 


MINUTES OF 1HE MEETING OF THE GENERAL EXECUTIVE BOARD OF THE INTERNATIONAL 
UNION OF OPERATING ENGINEERS HELD AT THE CoMMoDORE HoTeL, New YorxK, 
N. Y., SEPTEMBER 17 TO SEPTEMBER 24, 1952 


General Secretary-Treasurer Gramling read the following call for the meeting 
of the general executive board: 
Aveust 15, 1952. 
To the Members of the General Executive Board. 
Dear Strs AND BrorHers: In accordance with the authority vested in me as 
geueral president under section 4 of article V of the constitution, I am calling a 
meeting of the general executive board of the International Union of Operating 
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Engineers to convene beginning Wednesday, September 17, 1952, at 10 a. m. at 
the Hotel Commodore, New York, N. Y. 

Keservations have been made for you at the Hotel Commodére beginning 
September 16, 1952. 

With kindest regards, I am 

Fraternally yours, 
s/ WM. E. MALONEY, 
General President. 
CASE NO. 1 


Hearing before general erecutive board on charges against Brother Roy J. 

Underwood for violation of constitution and ritual 

The matter of the hearing of the charges previously filed with the general 
executive board against Brother Roy J. Underwood for certain violations of 
the constitution came on for trial in the regular order of business before the 
board at the Hotel Commodore, New York, N. Y., at 2:45 p. m., September 17, 
1952, pursuant to notice duly given to the interested parites. 

At the opening of proceedings, General President Maloney absented himself 
from the chair and Vice President Delaney was designated as chairman of 
the meeting, whereupon the meeting proceeded, in which it appeared that the 
matter was duly before the board and at issue; further, that Brother Under- 
wood had filed his written defense to the charges and was present in person, 
whereupon the board heard testimony of witnesses, received evidence and ex- 
hibits, following which, the matter being fully submitted and the parties resting, 
the general executive board took the matter under advisement. 

The matter of the charges against Roy J. Underwood next came on for discus- 
sion and action by the general executive board, during which the following 
opinion, and decision was fully discussed and finally adopted. 

In the matter of charges against Roy J. Underwood 

This matter came on for hearing before the general executive board in the 
regular order of business before the board upon the written charges filed by 
Brother W. E. Carter against Brother Roy Underwood, the written answer and 
defense of Brother Underwood, and a half-day session was devoted to the matter, 
in which witnesses were heard and exhibits introduced and at the conclusion of 
which both sides rested after announcing that no more evidence was desired by 
either to be introduced ; whereupon the general executive board took the matter 
under advisement. At all times during the hearing on this matter, the general 
executive board was presided over by Vice President Joseph J. Delaney and at 
all times, during both the hearing of the case and the deliberations of the general 
executive board which followed, General President Maloney refrained from voting 
on the matter or the giving of any recommendations thereon to the board. 

The following opinion and decision is reached as the unanimous action of all 
members of the board participating therein. 

The board finds that the charges were valid charges constituting violations of 
the constitution and ritual; that due notice had been given of the hearing; that 
copy of the charges had been furnished Brother Underwood and same were ade- 
quately informative; that Brother Underwood accepted the right of the general 
executive board to try said matter and that the general executive board had 
jurisdiction over the same by virtue of the Constitution of the Internatienal 
Union of Operating Engineers with particular reference to article XVI, section 
1, article XVI, section 3, article XVII, section 3, and other pertinent sections, and 
the ritual, and that at the close of the case Brother Underwood stated he had 
had a fair, full and complete hearing. 

The Carter charges as filed charge Underwood with three specific violations 
of the constitution viz, (1) refusal to obey orders of general president; (2) 
filing lawsuit when no complaint had been filed prior thereto with any department 
of the international; (3) publishing literature of a defamatory nature by alle- 
gations against general president and officers contained in lawsuit. To these 
charges Underwood filed his answer, categorically denying such charges and 
setting up 19 pages of matter foreign to the issue. We have searched in vain for 
something therein constituting a defense to the charges as filed but nothing 
appears. 

The facts in this case show clearly that on August 11, 1952, Underwood was 
representing Local Union No. 542 in capacity of president and business manager. 
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That on August 11, 1952, General President Maloney had requested Underwood 
to issue notice returning men who were on strike back to work and to advise the 
general president within 24 hours of his intention to cooperate; that Underwood 
refused so to do and refused to notify the general president as requested and 
within the 24-hour period filed a bill in equity in Federal court charging the 
general president with conspiracy and certain criminally disgraceful activities 
alleged to be harmful to the membership of Local Union No. 542. 

Upon review of all the evidence the board finds the Carter charges are true 
and that Underwood is guilty as charged of violations contrary to the provisions 
of the constitution and ritual, in such cases made and provided. The board finds 
that the general president had power to issue the request of August 11 upon 
Underwood by virtue of his constitutional powers referred to in article VI, section 
3, beginning: ‘He shall have power to direct and supervise all local unions, local 
officers and any other subdivision of the international union and members.” 

The board further finds that Underwood owed a duty to obey the general 
president’s request of August 11, 1952, by virtue of his obligation in the ritual 
and by the mandate of the constitution referred to in article XXIII, subdivision 
3, section (a) beginning: “Members of local unions shall conform to and abide 
by the constitution, laws, rules, obligation and ritual and the decisions, rulings, 
orders and directions of any authority of the international union empowered by 
this constitution to make them,” and that Underwood violated his @uty as a 
member in this regard. 

The board further finds that Underwood was bound by his obligation as a mem- 
ber by the provisions of the ritual and by the constitution to refrain from filing 
any suit at law or equity until and unless he had first followed and exhausted 
all procedures provided within the constitution for the hearing of complaints 
as required by article XVII, section 3 of the constitution. That in derogation 
of this duty he made no effort to file a complaint or plea within the organization 
but filed his action in court in disregard thereof. 

The board further finds that the various charges of illegal conspiracy on the 
part of the general president and third persons to violate the United States laws 
to the damage of the membership, and also other statements, as alleged in Under- 
wood’s equity suit filed August 12, were false and untrue and that the same con- 
stitutes publishing literature of a defamatory nature against an officer, in 
violation of the constitution, article XVI, section 1, for which Underwood is 
adjudged guilty and must be held responsible. 

In reaching these findings the board takes into consideration the fact that it is 
common knowledge within the organization that Brother Underwood had had 
much experience in the litigation of union matters in the courts of Pennsylvania, 
also that he was directly responsible for the preparation of the resistance reso- 
lution adopted by his local executive board shortly before August 11, 1952, 
authorizing ways and means for legal resistance to any action in the event the 
international union should attempt to inject itself in the local strike situation. 

The board further takes into consideration the fact that Brother Underwood 
was a member of the law committee of the 24th General Convention of the Inter- 
national Union of Operating Engineers at Seattle, Wash., in April 1952, and was 
actively interested in and better advised on constitutional procedure within the 
organization than most members and that while on said law committee he cospon- 
sored and recommended to the 24th general convention that article XVII, section 
3 of the constitution be amended to read as follows: 

“All court actions superseded. 

“No suit or other action at law or equity shall be brought in any court by any 
member, officer or subdivision of the International Union of Operating Engineers, 
until and unless all rights, remedies and provisions for hearing, trial and appeal 
within the organization shall have been properly followed and exhausted by the 
member, officer or subdivision complaining. Any member violating this provision, 
shall, in addition to the penalties prescribed in the constitution and ritual, be 
automatically fined the full amount of the costs incurred in the defense of any 
such action by the union, together with such costs additional as the court may 
fix or assess against said member.” 

That said amendment was adopted and was in full foree and effect at all times 
described herein. 

Since the general secretary-treasurer has reported to the general executive 
board that the international union has incurred necessary legal expense in 
retaining counsel for the defense of the suit filed by Underwood in the sum of 
$3,500, it follows that said amount is duly chargeable to Underwood and should be 
paid by him. 
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Any description of conditions existing in Philadelphia is a minor matter and 
secondary to the main issues on the charges before the board, but in view of the 
fact that Underwood has devoted much space in his written defense and in the 
testimony of witnesses to existing conditions, we believe a brief statement by 
the board is advisable. 

The following clearly appears from the evidence, that when the general presi- 
dent’s order of August 11 was issued, Underwood's local had been on strike 
against the 3 contractors’ associations for 104 days, during which time negotia- 
tions for a new labor agreement were getting nowhere. A contract with inde- 
pendent contractors had been entered into. The strike held up all construction 
work in the area, affecting not only the operating engineers but throwing over 
6.500 workmen of the allied building construction trades out of work. Pressure 
of many kinds from many sources was daily mounting, making final intervention 
by the international union in the local picture not only advisable but necessary 
if the local deadlock, influenced as it was by personalities and reprisals, was to be 
broken. There is no doubt Underwood greatly resented the success of the con- 
tractors’ associations in securing through court order a 2-year extension of a 
previous contract in spite of Underwood's insistence that it could be extended for 
only 1 year, and this resentment apparently affected the negotiations quite 
seriously. 

There is no doubt that an emergency existed justifying the general president 
in ordering Underwood and the contractors’ association representative into 
Chicago and holding them in conference for several days during which the general 
president was able to get more concessions for the men than Underwood had been 
able to secure in the long term of the existing strike. These concessions secured 
were (1) an overall wage increase of 40¢ per hour: (2) a consolidation by consent 
of the two existing welfare plans, and (3) a point by point adoption of all con- 
ditions of the existing independent contractors’ agreement with the exception of 
tf or 5 minor points to be negotiated out between the parties on their return to 
Philadelphia and which, in view of what was at stake, were, in the opinion 
of the board, exceedingly minor matters. Thereafter, the parties returned to 
Philadelphia, negotiations were resumed and instead of confining the discussions 
to the matters agreed upon at Chicago, Underwood insisted on enlarging his 
demands and adding a safety code to the negotiations, resulting in a disagreement 
and adjournment. 

In the meantime the strike continued, pressure mounted, the Governor of 
Pennsylvania proceeded to take matters up with General President Maloney; 
thousands of dollars of Local Union No. 542’s funds were being spent by Under- 
wood to hire pickets from the Maritime Union, and the Building and Construc- 
tion Trades Council of Philadelphia whose 6,500 workmen were forced out of 
work adopted an order whereby none of its members could work on any job on 
which an operating engineer was employed, presenting a situation unique and un- 
heard of in labor history. There are other minor details in the picture as it 
existed but are inconsequential. We have presented the main features as clearly 
appear from the evidence before us and find the facts thereof to be as stated. 

There is nothing in the foregoing review of conditions, or the conditions Under- 
wood describes, which justify in any manner the violation by Underwood of his 
duties as contained in the charges before us or excuse his action therein. 

In his defense Underwood says that the purpose of his suit against the gen- 
eral president and others was “to test the validity of the order of the general 
president.” Ignoring for the moment the specific restrictions in the constitution 
preventing him from taking such action and analyzing his motive, a question of 
good faith and credence immediately arises. How can any merit be attached 
to such an excuse when we witness a court action charging criminal conduct 
on the part of the general president filed by Underwood for the ostensible pur- 
pose of testing the power of an executive and then observe Underwood dismissing 
his case with prejudice before the claimed purpose was achieved and before 
any opportunity was offered for the executive to prove his innocence of the con- 
duct charged against him? The facts show and the board finds that this suit 
was never designed for the purpose claimed by Underwood but on the contrary 
yas wholly manufactured by him and constituted a vicious and reprehensible 
attempt by him to discredit and defame his superior officer who was thereby 
wrongfully and publicly accused of criminally disgraceful conduct in a court 
proceeding and in the public press. 
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DECISION 


In the matter of the charges brought by Brother Wm. E. Carter against Brother 
Roy J. Underwood 

The general executive board finds that the defendant, Roy J. Underwood, was 
roperly charged and tried in conformity to the constitution, that he was duly 
notified and that he entered appearance to the jurisdiction of the board by filing 
his answer to the charges and by appearing at the hearing with his witnesses 

nd announcing his readiness to proceed. 

The general executive board further finds that Roy J. Underwood is guilty of 
the violations referred to in the charge in that (a) he defied the constitutional 

uthority of the general president contrary to the duty imposed upon him by the 
constitution and ritual; (b) he filed a lawsuit against the general president 
and the international union contrary to the provisions of the constitution, article 
XVII, section 3, and the ritual and (c) he published literature of a defamatory 
nature against the general president contrary to the provisions of article XVI, 
section 1, of the constitution by alleging criminally disgraceful and discreditable 
icts and accusations of conspiracy to do illegal things, alleged to have been per- 
formed by General President Maloney as set forth in an equity suit filed by him 
n the United States Federal Court in Philadelphia, Pa., on or about August 12, 
1952, all of which the general executive board finds the facts to be. 

Coming now to fixing the penalty, it is hereby ordered that the defendant, 
Roy J. Underwood, be and he is hereby fined $3,500.00 and removed from office 
forthwith and suspended from membership in the International Union of Op- 
erating Engineers and all branches thereof for a period of 6 years from the date 
hereof, provided further, however, and it is so ordered that upon his promptly 
and regularly discharging his financial obligations to the organization he be 
placed on probation for a period of 6 years, during which period of probation 
he shall be barred from attending any and all meetings, local and otherwise, of 
the International Union of Operating Engineers and further be barred from 
holding office or participating directly or indirectly in any of the nominations, 
elections, campaigns, gatherings or other internal activities of the organization, 
local and otherwise, and that during said probation period, conditioned upon 
the strict observance of the terms thereof as stated herein, the penalty of sus- 
pension be and the same is hereby conditionally stayed. 

It is further ordered as a condition of said decision and probation that in the 
event there is any violation by Roy J. Underwood of the spirit and intent of the 
foregoing probation order that then upon a finding of the fact thereof by the 
veneral executive board the board shall thereupon order the decision and sen- 
tence into execution forthwith. 

So ordered this 24th day of September 1952. 

The foregoing, having been duly adopted by the general executive board upon 
motion duly passed, it was resolved that a copy of the foregoing be served upon 
Roy J. Underwood by the general secretary-treasurer. So ordered. 





MINUTSS OF THE MEETING OF THE GENERAL EXECUTIVE BOARD OF THE INTERNATIONAL 
UNION OF OPERATING ENGINEERS HELD AT THE MONTE CArRto Horer, MIAMI 
BEACH, FLA., FEBRUARY 10, TO FEBRUARY 12, 1953 


General Secretary-Treasurer Gramling read the following call for the meeting 
of the general executive board: 

JANUARY 5, 1953. 
To the Members of the General Eavecutive Board. 

Dear Sirs AND BrRoTHeERS: In accordance with the authority vested in me 
as general president, under section 4 of article V of the constitution I am calling 
a meeting of the general executive board of the International Union of Operating 
Engineers to convene beginning Tuesday, February 10, 1953, at 10 a. m., at the 
Monte Carlo Hotel, Collins Avenue and 65th Street, Miami Beach, Fla. 

Should you desire reservations at the Monte Carlo Hotel, please notify this 
office at once. 

With kindest regards, I am 

Fraternally yours, 
Wm. E. Maroney, 
General President. 
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CASE NO. 1 


Report on local union No. 542 : 

General President Maloney laid before the board his report on conditions 
existing in local union No. 542 at Philadelphia, under Supervisor Hunter P. 
Wharton, outlining the pending lawsuit filed by Underwood against the inter- 
national seeking to have himself restored to office, etc., and the pending suit filed 
by Dawson and others against the international to compel the lifting of super- 
vision. In his report the accomplishments during supervision were gone into, 
with particular reference to the result of arbitration before Dr. Taylor involving 
the conflicting claims of the members of local union No. 542 against the con- 
tractors’ associations, in which it was shown step by step how an orderly and 
effective presentation of both sides before Dr. Taylor had resulted in an eminently 
fair decision, following which, contract between local union No. 542 and the 
contractors’ associations had been entered into and was now in full force and 
effect. 

The matter of conflict between several welfare plans of local union No. 542 
was also gone into, in which it appeared by continuous and effective negotiations 
between all interested parties a satisfactory agreement to merge all welfaré 
plans into one plan had been worked out and submitted to Federal Judge Clary 
and approved by him and that as a result the said plans had been merged and 
were now proceeding as one general welfare plan to the satisfaction of all parties 
affected. 

The report further touched on the economic situation in local union No. 542 and 
the desire of certain of its members for a separate charter, also on the fact that 
basic bylaws for the government of local union No. 542 had apparently never been 
approved and that the previous motion sought to be adopted several years ago 
by a meeting of local union No. 542 designed to increase the term of local officers 
from 1 year to 5 years had been illegally passed in that it was never adopted as a 
bylaw nor with the approval of the general president. The report further dealt 
on the suggested advisability of appointing a committee to investigate the by- 
laws situation and other conditions in local union No. 542 and to report recom- 
mendations thereon back to the board. 


CASE NO. 2 


Pending appeal of local union No. 542 to lift supervision 

The matter of the pending appeal filed on behalf of members of lecal wnion 
No. 542 to the general executive board seeking to lift international supervision 
came before the board. General Secretary-Treasurer Gramling called to the 
attention of the board the fact that the name of but one proponent was signed 
to the appeal as and for the members and that no member of local No. 542 had 
as yet advised him of being present or intending to be present at this meeting 
of the board for the purpose of supporting the appeal, although due notice had 
been given. 

One of the members of local union No, 542 who was visiting in the community 
was present and spoke to the board in connection with the pending appeal, stating 
that he believed in following the constitution on appeal matters and that he was 
interested in seeing that the appeal in this case was retained by the board and 
thoroughly investigated. He felt that the board was better qualified to determine 
the issue than anybody else, and he wanted it known that he had nothing to do 
with the filing of the current lawsuit against the international to lift super- 
vision and that he believed it to be wrong and a mistake. 

Upon motion duly made and seconded the board unanimously resolved to con- 
tinue the appeal as a pending case. The continuance so granted being for the 
purpose of giving proponents further opportunity to be heard in support of the 
appeal and to permit time for necessary reports on contingent matters con- 
nected with supervision over the local union and its welfare to be made and sub- 
mitted to the general executive board. Whereupon the appeal was ordered con- 
tinued for further hearing. So ordered. 


SUPPLEMENTAL STATEMENT OF WILLIAM E. MALONEY, GRNERAL PRESIDENT, 
INTERNATIONAL UNION OF OPERATING ENGINEERS 


Since I prepared my statement to this committee I have learned that the com- 
mittee has been approached regarding another instance of internal local-union 
strife. If this committee lends its prestige to hear debates in factional fights 
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within organizations it will find that many dissident elements will seek publicity 
here. Procedures exist within unions and the courts of the land to resolve 
internal issues. They should be tried there rather than before congressional 
ommittees. 

These hearings stimulated a long letter, dated April 15, 1953, to Senator Smith 
regarding conditions in Philadelphia from Roy J. Underwood, president until 
last August of local 542. Underwood closes his letter to your committee with 
11 suggestions for amendments to the Taft-Hartley Act; among them he sug- 
vests that the right of unions to expel members and to remove officers be re- 
stricted by law; that supervision over local unions be limited; that national 
agreements between the union and contractors be outlawed; and that members 
be permitted to go into court on their grievances without first adjudicating 
heir difficulties inside the organization. 

These are strange requests from Ex-President Underwood. Up until August 
if last year he was an enthusiastic supporter of the union constitution. In 
\pril of that year he was one of a select few who comprised the law committee 
» our international convention in Seattle. He and his committee unanimously 

commended to the convention an amendment to our constitution providing that 
iny member who went to court against the union without first exhausting the 
rights inside the organization would be automatically fined the costs which the 
inion paid in defense of such action. He was heartily in favor of this amend- 
ment in April of 1952, when he helped secure its passage at our convention. He 
now asks Congress to intervene and to annul the amendment which he favored, 

nd asks Congress to write a law whereby courts may take over the internal 
administration of labor unions. 

In order to explain to this committee Mr. Underwood’s change of attitude, it is 
necessary to discuss briefly some of the conditions which existed in Philadelphia 
during the past several years, concerning which I know that some of the members 
of your committee have personal knowledge. The other members no doubt have 
read the stories which have been carried from time to time in the newspapers. 

During the period which I describe, local union 542 was at all times a wholly 
autonomous local union, chartered by our international, and Underwood was 
the president elected by the membership. This local union was composed of 
hoisting and portable operating engineers that work upon all building and con- 
struction projects in eastern Pennsylvania. During the several years of Under- 
wood's presidency he and his local union engaged in many strikes, many of which 
were entirely irregular. His propensity to strike was a matter of common 
knowledge. The last strike which he brought about was one of the longest and 
costliest in recent labor history. A strike was called against the Construction 
Contractors Association, and tied up all public and private construction in that 
area for over 100 days. He spent the money of the local union hiring men from 
the longshoremen’s union to man his picket lines. All public improvements, road 
building, and construction projects in eastern Pennsylvania were at a standstill, 
and this situation was brought about by a local union exercising full autonomy 
and in full possession of its local self-government. As public interest mounted, 
more and more pressure was brought upon my office to intervene and to get the 
men back to work. I sent representatives into the area, but Underwood would 
not follow their advice or listen to reason. The governor of Pennsylvania, on 
July 17, 1952, wrote a personal appeal to me, in which he stated as follows: 

“At the present time the Pennsylvania Department of Highways has under 
construction a State highway program of $17,300,000 of contract value in the 
Philadelphia metropolitan district of Pennsylvania comprising the counties of 
Philadelphia, Delaware, Chester, Montgomery, and Bucks. 

“Operations on this large program, which means so much to the transportation 
facilities of Philadelphia and vicinity, are tied up due to a strike against the 
contractors of the area by local 542 of the operating engineers under the direction 
of Mr. Roy J. Underwood, president and business manager of this local. 

“There have been 3 strikes in this area during the past 414 years which co- 
incides with the tenure of office of Mr. Underwood. The previous strikes never 
have had the intensity or duration comparable with the present conditions. 

“We have not had similar strikes throughout Pennsylvania. A bitter feeling 
has been engendered between Mr. Underwood and the contractors’ representatives 
which apparently cannot be amicably settled. 

“Due to the importance of this work to the economy of our State and Nation, 
we are requesting that an impartial study be made by your office with a view 
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of adjusting the differences now existing so that operations may be resumed 
on this construction program without futher delay.” 

In answer to Governor Fine’s request, on July 21, 1952, I telegraphed the Gov 
ernor as follows: 

“In reply to your letter regarding the differences between the contractors 
association and our local union No. 542, Philadelphia, I have directed that an 
immediate investigation of the existing problems between the two groups |x 
made, and assure you we will do our utmost to bring about an adjustment 
the differences so as to prevent any further delay to your highway program j 
the affected area.” 

Because of Underwood's refusal to follow advice from his international offic: 
and because of the bitter personal feeling which he always evidenced toward th 
contractors I felt it necessary to put certain procedures into operation which 
felt would help settle the strike. I then asked Underwood to come to my offic 
in Chicago to discuss the situation. At the same time I asked the representative 
of the contractors also to meet me, and when these men arrived, I kept them i: 
conference and made them go over their differences point by point, and as fast as 
one point was agreed upon a notation was made and we went on to the next 
subiect. An agreement was reached on every single point in dispute betwee: 
Underwood and the contractors, with the exception of three or four very mino1 
matters which needed further discussion and negotiation. I secured an agre 
ment then and there from both parties that all points which had been agreed upon 
would be considered settled, and that the parties would return to Philadelphia 
and immediately convene and negotiate the 3 or 4 minor matters to a conclusio! 
It was understood that this was to be done at once and the men were to be re 
turned to work, and without delay. I considered the matter settled. I am in 
formed that Underwood returned to Philadelphia and went into conference with 
Attorney Abe Freedman, as a result of which the whole matter was kicked over 
and we were right back where we started from. It is my opinion that much of 
the difficulty we encountered in Philadelphia was due to the influence and advice 
of Attorney Freedman, to the exclusion of the interests of the rank and file and 
to the exclusion of any advice or instructions from the general office. I am in 
formed that Attorney Freedman would be present at executive board meetings 
meetings of officers of the local and meetings of the membership, and T am frank 
to say it has never been the policy of our organization to conduct its affairs in 
such a manner. 

When Underwood's refusal was communicated to me, I again telegraphed him, 
urging him to go along with the agreement made in Chicago, and called his 
attention to the fact that the Building and Construction Trades Council in 
Philadelphia was requesting my intervention, and that 6,500 of their members 
were thrown out of work as a result of Underwood’s strike. I got absolutely 
nowhere in my appeal to Underwood, and about this time the Building and 
Construction Trades Council of Philadelphia passed a resolution taking drastic 
action in the circumstances by refusing to have any of their trades work on 
any job with any operating engineer. This was a most unusual step in the 
labor movement. 

With all of this mounting pressure from the Governor, the newspapers, the 
employers and the various units in the American Federation of Labor, I reluc- 
tantly came to the conclusion that if anything was going to be done to save 
the Philadelphia situation, it would require independent, forthright action on 
my part. On August 11, 1952, I wrote to the officers and membership of loca! 
No. 542 and to the attention of R. J. Underwood a letter setting forth instructions 
terminating the Philadelphia strike: 


OFFICE OF THE GENERAL PRESIDENT, 
Washington 1, D. C., August 11, 1952. 
Officers and Members of Local Union No. 542 and Branches. 
(Attention Mr. Roy J. Underwood.) 


GENERAL PRESIDENT’S INSTRUCTION TERMINATING STRIKE 


Dear Sirs AND BrorHers: The public interest together with the best interests 
of the rank and file of local union No. 542 and its branches and of the inter- 
national union of which it is an important part recognizes that prompt action 
be taken to return its membership, which has been out of work since May 1, 
1952, back to their jobs. 
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As a result of the conference between the parties at my Chicago office and 
from other information before me it is evident that the few differences between 
local union No. 542 and the employer-contractors associations have now been 
reduced to a point where facilities for agreement are available and can be used, 
making it unnecessary and inadvisable to further continue this strike. 

Now for the first time in the history of this organization we have been 
officially notified that the 6,500 members of the Building and Construction 
Trades Council of Philadelphia, who have been thrown out of work since May 
1 as a result of your strike, have taken drastic action, refusing to work on any 
job with any operating engineer. These men together with the members of your 
local union haya been walking the streets for over 13 weeks and now the 
majority of them want this strike ended and to return to work. There is no 
justification for the continuance of this strike when the means of settlement 
upon the narrow issues discussed are available. 


ORDER 


As general president of the International Union of Operating Engineers I 
hereby order all members of local union No. 542 and its branches to promptly 
return to their work forthwith. 

I further direct and instruct Roy Underwood as president and business 
manager of local union No. 542 to immediately end the current strike and to 
promptly issue notice to the membership thereof within 24 hours from the 
receipt of this letter, and I further request that he immediately advise my 
office on receipt of this order of his intention to cooperate. 

I further direct and instruct the officers, committees and members of local 
union No. 542 and its branches to comply with these orders and to cooperate in 
carrying ont the intent and purpose thereof. 

I further direct and instruct local union No. 542 to promptly enter into and 
pursue negotiations with the employer-contractor associations, upon the basis 
of the understanding informally reached at the Chicago conference between 
the parties. 

You will take notice of the foregoing order issued by me as general president 
under authority conferred by the constitution of the International Union of 
Operating Engineers, and govern yourselves accordingly. 

Fraternally yours, 
INTERNATIONAL UNION OF OPERATING ENGINEERS, 
By Wma. E. Matoney, General President. 


This letter was personally delivered by messenger to Underwood in Philadel- 
phia. I learned later that he promptly called a meeting of the local executive 
board and had Attorney Freedman present, and that he effected the adoption of 
a resolution providing that the local union should take steps against interference 
of the international office in the strike situation in Philadelphia. 

On August 13, 1952, at a meeting of the executive council of the American 
Federation of Labor, the council officially adopted the following resolution: 

“The executive council of the A. F. of L. having been advised in the circum- 
stances and having reviewed the history of the strike of the engineers in Phila- 
delphia and the involvement of the building trades therein, hereby commends 
the efforts of William E. Maloney, as general president of the International Union 
of Operating Engineers, to effectuate a settlement of this strike.” 

Within a matter of hours after the delivery of my letter to Underwood on 
August 11 ordering him to terminate the strike, Attorney Freedman, on behalf 
of Underwood, filed in Federal court in Philadelphia a suit for injunction re- 
straining the international union or its officers from interfering in any manner 
with the conduct of the strike in Philadelphia or the administration of the affairs 
of the local union by Underwood. In my opinion much was said in that lawsuit 
to poison the mind of the court against the international, alleging crookedness, 
conspiracy, and defamatory matter. I voluntarily entered my appearance in that 
suit and insisted upon an immediate hearing. Instead of an immediate hearing, 
it seems that Underwood and Freedman wanted a negotiating conference to 
take place in the judge’s chambers, during which Federal Judge Grim asked to 
see me alone. At Federal Judge Grim’s request I went alone to his office and 
told him the complete story of the Philadelphia situation. I told him I was pre- 
pared to act and was only holding up the placing of local No. 542 under super- 
vision and ending the strike because of the matter which was then pending be- 
fore him. Judge Grim asked me if I would make the same statement to Under- 
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wood, and I said I would. Underwood was then brought in and in Judge Grim’s 
presence I told Underwood of my intention to place this local under supervision 
and why I was doing it. The result of these conferences before Judge Grim 
ended with, first, the calling of a meeting of the local union ahd Underwood's 
advice to the membership to terminate the strike; second, the entering into 
arrangements to negotiate or arbitrate all differences between the contractors 
and Underwood before Dr. Taylor; third, the complete and final dismissal of 
the lawsuit which Underwood and Freedman had filed against me, which law- 
suit was dismissed “with prejudice.” 

I am informed that when a lawsuit is dismissed with prejudice, it means that 
it can never be brought again on the same set of facts, but I can see by Under- 
wood’s letter to this committee that he is still trying his defamatory lawsuit in a 
different form and in a different way. 

It is interesting to note that on August 25, 1952, in a letter which I received 
from Federal Judge Alan K. Grim, he made this statement to me: “It was a great 
pleasure on my part to have had an opportunity to talk over the situation with 
you. I was much impressed by your courage and understanding.” 

I believe that the members of your committee will have a better grasp of this 
situation if you will take time to read the letter invoking international super- 
vision over local No. 542, which I issued under date of August 19, 1952: 


OFFICE OF THE GENERAL PRESIDENT, 
Washington 1, D. C. 
7'o the Officers and Members of Local Union No. 542 and Branches. 


(Attention: Roy J. Underwood, President and Business Manager and 
to all Those Whom This Letter May Concern.) 


GENERAL PRESIDENT’S ORDER INVOKING INTERNATIONAL SUPERVISION OVER LOCAL 
UNION 542 AND BRANCHES 


GREETINGS: From reports of conditions existing in the territory of local union 
No. 542 coming to my attention it is apparent that emergency action by your 
general president is necessary and in my opinion the best interests of the member- 
ship of local union No. 542 and of the international union, as well as the public 
interest, require that such emergency action be immediately asserted and that 
international supervision over the affairs of your local union be temporarily 
invoked. I find that an emergency exists and that this relief is necessary. 

An irregular strike has been declared and maintained by the officers of local 
union No. 542 which has thrown its members out of work since May 1, 1952. 
The continuance of this strike has long been disapproved by the Building Trades 
Council of Philadelphia whose 6,500 members have been walking the streets 
unable to work because of your action. We now witness action taken by the 
building trades condemning the continuance of your strike and ordering their 
membership of 6,500 to refuse to work upon any job upon which any operating 
engineer is employed. 

Strenuous efforts have been exerted by me to assist you in settling your dif- 
ferences with the employer-contractor association. At my Chicago conference 
between the parties the issues were simplified and the means agreed upon to 
settle them but on your return to Philadelphia you took a different attitude. I 
wired you on August 5, 1952, advice on settlement which has been ignored. 
On August 11, 1952, I ordered the members back to work and instructed you to 
end the strike and issue notice thereof to the membership within 24 hours and 
to advise me of your cooperation. These instructions delivered to you at 3 p. m., 
August 11, 1952, have not been followed, 

The means for the peaceful negotiation and settlement of your differences 
with the employer-contractor associations have been available to you but ignored. 
Your determination to keep members walking the streets is unjustified. I be- 
lieve that a majority of the membership desires that the strike end—that they be 
permitted to return to work and they desire that local union No, 542 negotiate 
and settle its differences without personal animosities at the conference table. 

The operating engineers of Philadelphia have lost and are continuing to lose 
public good will and prestige through the conduct of this strike, resulting in 
tremendous inconvenience to the public and halting for many months the work 
upon millions and millions of dollars of public works over a wide area. The 
Governor of Pennsylvania has personally appealed for resumption of work on 
public projects, calling attention to the many strikes instituted by you in the 
past few years on public projects. Dissension within the local union appears to 
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he rampant—violence is reported to occur at meetings—members seek to — 
draw and secure a separate charter and supervision is begged for by many. hese 
are but a few of the conditions which appear to show that the administration 
of local union No. 542 has broken down and is at fault, and convince me that the 
interests of the membership should not be jeopardized by further continuance 
of these conditions. 


ORDER INVOKING INTERNATIONAL SUPERVISION 


In accordance with the power invested in me as general president by the 
constitution of the International Union of Operating Engineers, I hereby place 
local union No. 542, its branches, officers, members, business, and affairs, under 
international supervision effective forthwith pending a hearing before me as 
hereinafter designated. : 

I further appoint Brother Hunter Wharton as my deputy and international 
supervisor over local union No. 542 and its branches and I direct him to ad- 
minister the business and affairs thereof, and to conserve its assets to the best 
of his knowledge and ability and as a trust solely for the benefit of the member- 
ship to the end that the rights of members will be protected, their property safe- 
cuarded, their affairs administered with fairness and in a businesslike manner, 
and that the constitution, laws, customs, ritual, and authority be recognized and 
enforced by the membership. He shall appoint, subject to my approval, such 
temporary assistants and officers pro tem, as may be deemed necessary for the 
conduct of business of the local. 

The present officers of local union No. 542 are instructed not to interfere in 
the administration of the business of local union No. 542 by Supervisor Wharton 
and are further instructed to turn over to the local union any property belonging 
to it which they are withholding. 

I direct that all banks and depositories of local union No, 542, its branches, 
officers;'and committees, give full recognition to my deputy, Hunter Wharton, 
as international supervisor in the premises and to honor the official character 
of his appointment. 

I direct International Supervisor Wharton to keep full records, to cause regu- 
lar audits to be made by certified public accountants, to make true accounting 
of his trust and be strictly accountable for his stewardship thereof. 

During this emergency under international supervision the earned good 
standing of the members shall in no way be adversely affected, nor shall the 
rights of members in good standing to work be interfered with, and the charter 
of local union No. 542 shall remain in force under the protection of constitutional 
supervision. 


NOTICE OF HEARINGS 


This order invoking international supervision over local unon No. 542 and 
branches and appointing Hunter Wharton as internatioal supervisor in charge 
thereof shall continue temporarily subject to a hearing at 1003 K Street NW., 
Washington, D. C., at 1 p. m., August 26, 1952, at which time and place any and 
all interested parties may appear and show cause why these orders should not 
be continued until further order or modified. 

Notice of such hearing is hereby given to all interested parties. Please take 
notice thereof and govern yourselves accordingly. Isued under authority of 
the constitution of the International Union of Operating Engineers at 11 a. m. 
this 19th day of August, 1952. 

INTERNATIONAL UNION OF OPERATING ENGINEERS, 

[SEAL] $y WM. FE. Matoney, General President. 


This order follows our general policy and is a duplicate of like orders which 
are issued in all cases of supervision. It sets forth the reasons for the order, the 
way the order is to be applied, the conduct of the supervisor, the manner in 
which funds and assets are to be safeguarded, and it gives to every member of 
the local union affected an opportunity to be heard at a specified time and 
place, there to show cayse on why the order should not be continued or modified. 

I believe that every member of your committee can readily see that the matter 
of supervision by the general office over subordinate local unions is purely an 
internal matter and concerns only the administration of the business and affairs 
of thé local union. Length of time does not bear on this question and it makes 
no difference whether supervision is invoked for 10 days or 10 years. The 
questions which this committee should consider are as follows - 
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1. Does our constitution afford relief to members who desire to appeal from 
supervision, and are the regulations governing such appeals reasonable and 
effective? . 

2. In what manner has supervision been conducted so that the rights of the 
membership and their assets are safeguarded? 

3. Are the means available to the members to have supervision lifted and 
autonomy restored, and have these means been used by the members effectively ? 

It is interesting to note that in the Philadelphia situation, Mr. Underwood's 
group appeared at the show-cause hearing and testified at length and without 
restraint. Later Mr. Underwood filed an appeal from the order invoking super- 
vision, which appeal was set for hearing at a regular meeting of the general 
executive board. At the scheduled meeting neither Mr. Underwood nor any of his 
group appeared. Instead of dismissing the appeal, the general executive board 
continued the matter and arrangements have been made for the appointment of a 
hearing committee so that if Mr. Underwood or his group will not come to the 
board, the board will arrange to send a hearing committee to the locale. 

It is also interesting to note that Mr. Underwood's group filed a suit in Phila- 
delphia asking the court to compel the lifting of supervision and to reinvoke local 
autonomy. In addition to this suit, Underwood has filed a personal suit against 
the international asking the court to reinstate him as president of the local union, 
This suit was filed by Underwood as the result of his trial upon charges before 
the general executive board, in which he was found guilty, but in which delib- 
eration I did not participate. His sentence of suspension was stayed and he 
was put on probation. He was fined the automatic amount which he and the 
law committee had recommended in the constitutional amendment to which I 
referred to above. 

I also direct the attention of your committee to the printed record of pro- 
ceedings, covering the period 1948 to 1952, which we previously sent to you, and 
also to reports of our general executive board meeting subsequent thereto, which 
I am filing herewith, and which reports tell, in a permanent, printed form, the 
record of proceedings in the matter of the Philadelphia strike, the Underwood 
affair, and the local union 542 involvement. 

Now you will be interested in what has been the result of this action which 
put local union 542 under supervision in August of 1952. 

First, I think you will agree that without the power given to us in the con- 
stitution the Philadelphia strike could have, and would have, continued. The 
fact remains that the power of supervision ended the Philadelphia strike. You 
may do your own thinking on whether that power was reasonably bestowed, 
and whether it was wisely used, and in the public interest. 

Second, I report that within a period of weeks following the placing of this 
local union under supervision, Dr. George W. Taylor, a special master appointed 
by the court, working with our Counsel Brewster Rhoads and Charles Wolfe, 
members of Owen Roberts’ law firm, and the contractors, worked out a satis- 
factory amalgamation between the three divergent welfare plans which had 
been in existence between local union 542 and the contractors. This step has 
been completed with the approval of Federal Court, and there is now but one 
welfare plan in existence, which completely protects the rights of the members 
and eliminates duplication. The separation between these three plans, with 
attendant bickering and disagreements between Underwood, Freedman, the 
trustees, the union, and the contractors, no longer exists. Under supervision we 
have been able to speedily consolidate these matters in the interest of the mem- 
bership. 

Third, I want to report that within a period of weeks after supervision was in- 
voked, under direction of the court, arbitration of all points at issue between 
local union 542 and the contractors proceeded before Dr. Taylor. An award was 
made, covering the points in dispute. A final contract between local 542 and 
the contractors’ association was agreed to and executed between the parties and 
is now in full force and effect. All this has been done under the guidance of the 
court and disagreement no longer exists between the union and the contractors. 
‘These matters were ironed out as they should have been ironed out when Under- 
wood was in charge, but he failed completely in the task assigned to him. 
‘Through the process of orderly arbitration a fair and just settlement of the 
points at issue between the parties was reached. You may take my word for it 
that it has given our membership a renewed confidence in their union, and it 
has satisfied all parties affected, with the exception of Underwood. 

Fourth, I should like to report, as shown by the minutes of our general execu- 
tive board, that steps are being taken to work out plans for the formulation of 
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iitable bylaws for the local government of local union 542, and to submit them 
referendum to the membership, and also to investigate and hear pending 
appeal matters, and other kindred subjects, preliminary to a further considera- 
on of administrative policies connected with the government of local union 
542. In the interim, a careful record and check is kept of all matters pertain- 
ng to the business of local union 542, and its funds and assets are completely 
safeguarded by the constant checking of certified public accountants. 


(The following letters were subsequently submitted for inclusion 
n the record :) 


Los ANGELES, CALIF., 
April 26, 1958. 
Hon. Pari R. Roperrs, 
Staff Director, Senate Labor Committee, 
Washington, D. C. 

Dear Str: Your letter of April 7 received and I am sending you the statements 
is you requested, _I hope that you will present this for consideration of the 
committee, 

In the year of 1939, the international officers placed local No. 12 of the Inter- 
national Union of Operating Engineers under international supervision for the 
urpose of establishing uniform initiation fees, dues, wage scales, working con- 
litions, and the free migration of members from a job in one portion of the terri- 
tory to a job in another portion of the territory. This was accomplished in a 
period of about 6 weeks. 

| refer you to the findings of Judge Paul Nourse in the King brief, paragraph 
5, page 82. I will use this brief as a reference, as it is a proven fact of court 
findings. (The appendix.) 

At the time of the forming of the local union No. 12, all of the officers were 
appointed by the international representative, as well as the business agents 
and all representatives, without the members of the local union having any 
voice or say in any way whatsoever. This was the practice until the court ac- 
tion which brought about the said local autonomy. (Par. 1, p. 33.) 

In the year of 1941, a group of the members started a movement to remove the 
international supervision and the International Supervisor, John C. Fitzgerald, 
did suppress this movement and put pressure on the members that were making 
the movement and in several cases stopped them from working and used every 
method possible to stop the movement until the members were afraid to con- 
tinue and dropped the movement. (Par. 4, p. 36.) 

The international representative continued to control the local union as he did 
see fit and the members did not have any voice in the affairs of the local union. 

In the year 1946, another group of members started a movement to remove 
the international supervision but this movement was also suppressed by the 
international supervisor and one member, Tiny Lineberger, was suspended from 
the International Union of Operating Engineers for his part in the movement. 
Tiny Lineberger was later reinstated under the direction of Charles E. Haury. 
(Par. 1, appendix of King brief, p. 37.) 

In the year of 1948 another group of members started a movement for local 
autonomy and circulated petitions to the membership with the intent of asking 
the international president to remove the international supervision and let the 
local union operate under local autonomy, as prescribed in the constitution, but 
the international, acting through the international representative, John C. 
Fitzgerald, did everything possible to suppress the circulation of these petitions 
and did destroy some of the petitions and did threaten members that signed 
the petitions and used all kinds of intimidation on the members to sign off the 
petition. This group obtained over 1,200 names on the petitions but only turned 
in 484 names, as they were afraid that the members that had signed the petitions 
would be discriminated against and that the 484 names were enough to show 
the members wanted a change of administration and wanted a voice in the 
management of the local union. Three of the members were removed from their 
jobs by the representatives of the international for their efforts in the circu- 
lating of the petitions. Another member was tried and fined for his part in the 
circulating of the petitions. (Pars. 4 and 5, pp. 51 and 52, appendix King brief.) 

Due to these acts of circulating the petition for the removal of international 
supervision and the suppressing of the petition by the international supervisor, 
John C. Fitzgerald, the international president did appoint an advisory committee 
consisting of three international vice presidents to come to Los Angeles and study 
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the conditions here and to report to the international president of their findings 
This committee did conduct hearings and did recommend 11 recommendations 
to the international president, to remedy the abuse of the membership but the 
recommendations were to the effect that international supervision was to con 
tinue. This was merely to cover up so the international could stop the move 
ment for local autonomy, In spite of the findings of the three internationa 
vice presidents, the court finds that there are included in the membership many 
capable men in the local union. (Par. 2, p. 47.) 

These 11 recommendations were never put into effect but were filed away in 
the international supervisor’s, John C. Fitzgerald's, private files. The members 
never saw or heard tell of them until Charles E. Haury exposed them. The: 
they were never put into effect. The 11 points are printed in Charles E. Haury’s 
report to the members that is attached with this (p. 5 of the report). 

The local union functioned under the dictatorship of International Supervise: 
John C. Fitzgerald until he had a heart attack and then his secretary, Mrs 
Ester Hyster, ran the local union. Of course she was not a member of the union. 
but she ran the local just the same, much to the dissatisfaction of the officers and 
business agents. The group that had started the movement for local autonom) 
were still trying to obtain local autonomy through the correct channels and 
being denied work and all the pressure put on them that could be applied by the 
officers and business agents. 

The appeal to the international president was denied and the members did 
appeal to the general executive board for the right to local autonomy. 

About this time the international president sent out another international 
representative to conduct the affairs of the local union, as International Rep 
resentative John C. Fitzgerald had another heart attack and the local union 
was being run by the secretary of John C, Fitzgerald. 

When Charles R. Haury took over the control of the local union he found all 
kinds of corruptness on the part of the international representative, John C 
Fitzgerald, and the officers and business agents. (Charles E. Haury report, 
pars. 3 and 4, p. 2.) Haury further states of other deals on paragraphs 2, 3, 4, 
5, and 6, page 4. The lawsuit to recover the $11,000 was never processed as 
Charles E. Haury had a heart attack and the international president removed 
him because he wanted to prosecute the thieves in the local union. Ralph B 
Bronson was placed in charge of the local union, to suppress the lawsuits. But 
I am getting ahead of my story. 

When Charles E. Haury took over the control of the local union he removed 
all of the authority from the business agents and officers and told them they 
would have to obey orders, as he was the boss. This did not satisfy some of the 
officers and business agents and they called a meeting of the business agents and 
officers and set a plan to change the locks on the doors and kick Haury out. 
One of the officers that called the meeting immediately went to Charles E. 
Haury and told him of what the officers and business agents planned to do, so 
Haury changed the locks and removed them. 

These business agents started a movement in court for the removal of in 
ternational supervision. The business agents put up the first money for the 
court case known as Jack Klippel et al. v. The International Union of Operating 
Engineers, with Judge Paul Nourse presiding. 

Included in the King brief are the findings of fact and conclusions of law of 
Judge Nourse, page 25, the appendix of said brief. At the first hearing and 
finding of facts in October 14, 1950, you will find that the judge pointed out that 
the international had not complied with the constitution and restored local 
autonomy, as soon as possible, but had ignored any sign of restoration of auton- 
omy and had kept the local union under international supervision and deprived 
the members of the right to a voice and right to participate in the affairs of the 
local union. (King brief, p. 43, appendix, par. 3.) On page 44 of the brief, 
you will see in paragraph 1, that the judge said that the wrongs are wrongs 
within the union and there are remedies within the union, to wit, a petition 
to the international president, and if that is denied then an appeal to the general 
executive board. The judge said on page 56, paragraph 5 of the brief, that 
“should the executive board of international affirm the order of the president 
of international denying the appeal, an appeal to the convention of interna- 
tional would be futile and useless.’ What remedy is there if the executive 
board acts against you? 

I do not agree with Judge Nourse, as I did appeal to the international presi- 
dent and then after the international president refused the appeal, I appealed 
to the international executive board which was refused. I will show this at a 
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later time. There is no remedy within the international union if the international 
president and the international executive board does not want to live up to or 
abide by the constitution. 

On page 47 of the brief, you will find in paragraph 1 where the judge finds 
that John C. Fitzgerald did misappropriate and convert to his own use funds and 
property of the local union and that the international president is responsible 
to the local union. There has never been an accounting of these funds. Inter- 
national President William E. Maloney made the statement, and I quote, “If I 
had of known what was going on in the local 2 years sooner, I could have saved 
the local $200,000." The late Frank Fitzgerald (no relative to John C, Fitz- 
gerald), international secretary and treasurer, made the statement and I quote, 
‘There has been over $400,000 stolen from the local by the people in charge of the 
local.” This will show you how the international officers have conducted the 
affairs of the local union. They have done everything possible to suppress all 
information of the affairs of the local union under international supervision. 
During the Klippel case in court, the international officers arranged to put up 
$1,000,000 in bond, as they were afraid that they would have to make good the 
theft of the money and make an accounting of all the funds. The international 
did bring court action against John C. Fitzgerald, but none of the members know 
what happened or if the money was recovered. I do not believe it was. Had 
they recovered the money they would have reported it with a big flourish. You 
know—*“Hurray for us, look what we did for you. We got the money back that 
John C, Fitzgerald stole.” This alone would warrant an investigation by one 
of your investigators. 

Judge Nourse made the statement in open court, and I quote as near as I can 
remember, “This matter has been on my conscience and these men have not had 
a fair deal, so, therefore, I will reopen the case.” Shortly after this statement 
he called in the attorneys and reversed himself. His attitude was that he would 
only let certain things be discussed and dragged the case out and put in a lot of 
unnecessary transcripts that could be only for the purpose of enlarging the 
transcript to enlarge the cost of an appeal. He also retained jurisdiction over 
the case. At present the case can be reopened for the restoration of the property 
and funds, if the members so desire. After the way he has acted, it would be a 
waste of money to do so, as we are sure that he would rule in favor of the 
international officers, regardless of the facts. 

While the Klippel case was in progress, some of the members printed these 
enclosed newspapers. For the printing of these they were fined $450 and sus- 
pended for a period of 6 years. These facts in the paper must have had some 
truth or there could have been a good libel suit. 

Through the court action the international president while on the witness 
stand pointed out that there was three steps necessary before the local union 
could be returned to local autonomy, 

(1) There had to be a set of bylaws for the local; 

(2) There had to be a referendum vote by the members, to seek if they 
wanted local autonomy: 

(3) The election of officers. 

The president got the cart before the horse when he said there had to be a 
set of bylaws first. 

Article XXIII, Subdivision 12 of the Constitution of the International Union 
of Operating Engineers, page 100 of the constitution in effect at the time states, 
“Local unions may adopt bylaws and trade rules by a majority of members 
present at a regular meeting.” This states they may adopt bylaws, but that they 
do not have to. 

The bylaws committee was appointed by the international vice president and 
officers of the local union, who had been appointed by the international repre- 
sentative and were international representatives. Not one member of the com- 
mittee was elected by the rank-and-file members. The membership never had one 
word of say in the selection of this committee. 

A hall was rented and an open meeting for the membership to submit sugges- 
tions to be considered by the bylaw committee, for bylaws. This went on for 
8 days. After the 3 days, the committee went into what was supposed to be 
a closed session, to enact the bylaws. Each of the delegates to the convention 
had an alternate, who was a business agent who had been appointed by the in- 
ternational representative. As you can see by the Engineers News Record of 
October 15, 1950, which I have included, all of the delegates were appointed by 
the international president. This is printed on the front page and the last page. 

The alternates and the business agents were permitted to sit behind the dele- 
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gates and pound them on the back and use all the pressure they could on the 
delegates to vote for the measures the international representatives proposed 
One alternate voted for the delegate he was alternate for, from the back until 
this procedure was protested by the delegates of the committee. All of the 
international delegates were permitted to vote on the measures before the rank- 
and-file members that had been appointed to the committee. 

Not one of the suggestions that were submitted by the membership in the open 
meeting held for this purpose were ever presented to the committee for con- 
sideration. Why the open meeting was held for this purpose is a mystery. The 
international vice president, Frank Converse, has a set of bylaws and they were 
what he wanted and is what he did cram down the throat of the committee. 
Some of the bylaws were enacted and the committee adjourned for a week to 
meet the following Saturday to enact the balance of the bylaws. On returning 
to enact the rest of the bylaws, they were handed a typed-up set of bylaws and 
told that these were the bylaws and they could take them as they were. There 
was a lot of discussion and eight of the delegates did not sign the bylaws. Later 
one member signed the bylaws and became a business agent. Another was lied 
to and signed them, but the rest have not signed the bylaws yet. 

These bylaws were in contravention to the constitution but the international 
president put his O. K. on them and they were submitted to the membersh p for 
approval with the emphasis on the fact that they could be changed later, if the 
members so desired. I was nearly thrown out of a meeting for talking against 
these bylaws. 

As the bylaws were in contravention to the constitution some of the members 
took them to court for a hearing, to have them set aside. This case was assigned 
to Judge Stevens. In the pleading by the international attorney before Judge 
Stevens, the judge stopped the international attorney and told him that the facts 
were so Obvious that what he was saying was not true. The judge then pointed 
out, from the bench: 

(1) The constitution did not call for an elected business manager, yet the 
bylaws did. 

(2) The constitution called for one business agent or representative on the 
executive board, yet the bylaws called for seven business representatives on 
the executive board, appointed by an illegal officer. 

(3) The constitution called for the bylaws to be adopted in a regular meeting 
by a majority of the members present and voting, and as the officers mailed out 
the ballots to all of the members that constituted them present and voting and 
as they were not a majority of votes cast the bylaws could not have passed in 
accordance with the constitution. There were 1,700 plus votes cast for the by- 
laws out of over 10,000 members, and then Judge Stevens threw the case out of 
court and denied relief to the members. This would warrant an investigation 
by one of your investigators. 

After the judge threw out the case, another group of members started an 
action in court to set aside the bylaws and they were tried in the court of Judge 
Willis. Judge Willis did not rule on facts but ruled that the members had not 
exhausted all remedies within the constitution of the International Union of 
Operating Engineers before coming to court (King brief, appendix B, p. 5). 
This would mean that the rank-and-file members would have to abide by the 
constitution but that the international officers do not have to. Judge Willis 
made this decision in spite of previous decisions of other judges in this State 
where the officers of a local union did not abide by the constitution, it was not 
necessary to exhaust any means within the constitution before coming to court. 
Their attitude was that if the officers had not lived up to the constitution before, 
they would not live up to or abide by the constitution if the members did exhaust 
all of the means within the constitution. 

When this case had been heard I appealed to international president, William 
Kk. Maloney, to correct these bylaws and my appeal was refused. I am en- 
closing a copy of the letter I sent President Maloney. Upon President Ma- 
loney’s refusal, I immediately appealed to the general executive board to cor- 
rect the bylaws so they would not be in contravention to the constitution and 
my appeal was refused. As I pointed out before if the international president 
and the general executive board does not want to abide by the constitution, 
there is no way the members can force them to do so, as it is obvious after several 
court actions that the members cannot receive any relief from the courts. My 
appeal to the general executive board is about the same as to the president’s 
letter. 
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The case was appealed and Judge Doran got the case. After the hearing in 
his decision he twisted the facts and failed to rule on three points of dispute in 
the bylaws, namely, the matter of dues, meetings, and the manner of formation 
of the executive board. I am enclosing the original copy that was mailed to 
me at the time of adoption by the members. There was an appeal to the Su- 
preme Court and the Supreme Court would not hear the case. As to why the 
Court would uphold the international officers in the violation of the constitution 
is something to think about. 

At the meeting for the installation of officers, international president, William 
FE. Maloney made the statement, and I quote as nearly as I can, “I do not fight 
the members of a local union, as it is a lot easier to buy off their attorneys and the 
judges.”.. I agree with him as from the cases in the court here and the decisions 
endered it appears that it is. But one of the attorneys has been loyal to us 
to the end. 

I believe that an investigator from your committee could find out why the 
court ruled for the international officers, in spite of previous decisions in other 
cases and in other states. 

In the election that followed the setting up of the unconstitutional bylaws 
the members ask for five tellers to be selected by the membership and two um- 
pires, one from the church and one from the American Legion, to conduct the 
election and this was denied by the international president, and a certified 
public accountant firm hired to conduct the election. The members asked for 
the tellers and umpires to assist the certified public accountant which was denied. 

It is obvious why the tellers and umpires were denied when you look at the 
September 1952 issue of the International Engineer published by the Inter- 
national Union of Operating Engineers. 

On page 6, you will find that a referendum vote was taken and certified by 
a certified public accountant in Washington, D. C., for the election of the inter- 
national officers. On page 7, you will find that local union No. 12 (which is the 
number of this local union) and its subdivisions cast 12,071 ballots for all of the 
international officers. I have talked to a lot of members in different parts of 
our territory and I have not found one member that received a hallot to vote 
for the international officers. Your investigator can easily verify this. 

In the campaign that followed, the members set up committees in all parts of 
the territory and they worked to defeat the officers that had held office under 
international supervision. All business agents worked for the officers and did 
everything they could to influence the membership. Their salary was being paid 
out of the local union from the money paid into the local by the members. These 
business agents forgot their other business and campaigned at the members’ 
expense. 

Kight business agents quit their jobs because of the rotton condition and the 
manner of the selection of candidates by the officers in charge of the local union. 
Several of these business agents that quit were told by an international vice 
president while he was in Los Angeles that he could have them killed in 24 hours 
from his office, anytime he wanted to, if they caused any trouble. ‘This threat 
scared several of the business agents out of this part of the country. 

I do not believe we got an honest election, as the business agents were per- 
mitted to carry extra ballots around and give them to members that said they 
did not receive their ballots. Also, I base my opinion on three facts: 

(1) I campaigned all over the territory and know how the members felt. I 
was not running for office at that time. Seventy-five percent of the members 
were for Joe Regan for recording-corresponding secretary, 20 percent were for 
Jack Miller (the man I was campaigning: for), and about 5 percent were for 
P. A. Judd, the officer under international supervision. Yet when the vote was 
counted, P. A. Judd the least popular of the three, had the most votes; and Joe 
Regan, the most popular man, had the least vote. 

(2) International Supervisor Ralph B. Bronson made the statement, “Now 
that I have been elected there will be a lot of changes made around here.” This 
statement was made 2 days before the vote was to be counted. How did he 
know he had been elected? 

(3) After the election we took a poll of how the members voted and it was 
surprising how few members said they voted for the officers under supervision. 
Two members polled 1,200 members and found 14 members who said they voted 
for the officers but not 1 of the 14 voted a straight ticket, as there were some 
officers that they could not stand. 

An ironworker polled the members in another district and out of 300 mem- 
bers none voted for the officers. Another member polled 200 members in an- 
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other district and did not find any members that voted for the officers. I polled 
103 members and found 3 new members that voted for the officers; and yet 
they were elected, all of them. I feel that if one of your investigators was to 
take a poll of the members, he would find the same condition, and bear this out. 

Enclosed is a ballot that was sent to me for a vote on a death benefit. I have 
not opened it, as I want you to see how the ballots are sent out and the manner 
in which the subjects are put before the members. If you will note, the business 
manager tells the members what they should do. There is no discussions pro 
or con, The member must place his name and number on the retyrn envelope, 
and there is no way to keep the vote a secret. The officers can tell how any 
or all of the members vote and can, through the control of the work, stop any 
member from working who votes against the way they want. You will note 
that the ballot itself does not have the union trade-mark on it; but is printed 
by the officers and 50,000 can be printed, if they so desire, and all of the ballots 
thrown out and replaced by specially marked ballots, if it is so desired. 

If you will study these bylaws, vou will see that local autonomy was not 
granted to the local union, but that a set of bylaws that took all of the voice 
and right of the members to the control of the affairs of the local union—a 
mockery of the democratic principles of American unionism. 

The bylaws were amended: and I do not know of but two members that 
voted to accept these bylaws, but they passed by a majority of three and one- 
half to one. In plain English 7 men out of every 9 you ask, should say they 
voted for the bylaws. Something strange, and I am sure that one of your in- 
vestigators could solve this mystery. 

Enclosed you will find a copy of the new bylaws where all of the power of the 
local union is taken away from the members, and if they want to do anything 
about changing these bylaws and get together to talk it over, they can be fined 
for doing so. I can talk about the President of the United States and hold all 
the meetings that I want to, to try to remove him from office: but I dare not do 
this to remove an officer from my local union. T believe this is a violation of 
the Constitution of the United States, which I believe has a priority over any 
bylaws of any local union. 

The officers have accepted an audit of the books and gave the international 
a release from all responsibility past, present and future, for all the funds and 
said the international has done a wonderful job in handling the affairs of the 
local union. All of these officers were international representatives before the 
election and it is a case of the international saying the international has done a 
wonderful job and releasing the international from all the loss of any funds of 
the local union. That is pretty good. There never has been an accounting of 
the funds to the membership. 

I feel that only through an investigation can you really obtain a real and true 
account of what really has happened to this local union and as Mr. John C. 
Lovett, of Paducah, Ky., has appeared before you in regards to the local union 
No. 181, and the way the members there have been treated, you can see that this 
is not a local condition, but rather the national condition under the international 
officers. 

ty investigating you can easily determine what legislation is needed to stop 
the exploitation of the members of organized labor. You will find that there are 
many local unions of international unions under international supervision where 
the members do not have a voice or a vote and are not permitted to conduct the 
affairs of their local union. 

I sincerely hope you will give this testimony a lot of thought and investigate 
this so you can restore the democratic principles of American unionism to the 
labor unions of the United States. 

Hoping you will investigate and straighten out these conditions, I am, 

Respectfully submitted. 

FREDERICK HUMMEL. 


Los ANGELES, CAuIF., October 20, 1951. 
WILLIAM E. MALONEY, 
President, IVOE, Washington 1, D. C. 


Dear Str AND BrorHer: As you no doubt know by now that the case of King 
Felkner and Prewett v. The International Union of Operating Engineers has 
been dismissed by the court. As there is no longer any court action, I am writing 
you in regard to the part of the bylaws that are in contravention to the eonsti- 
tution of the International Union of Operating Engineers. 
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Article 3 of the bylaws does place seven business agents on the local executive 
board. Article 23 (1) (c¢) of the constitution of the international union 
on page 78 specifically states that there shall be one business agent or rep- 
resentative on the executive board. If you will read this you will see that there 
is no “s” on the words “agent” or “representative.” 

Article 3 section 2 of the bylaws. All power of the regular meeting at the 
local union when in session shall, when the same is not in session, pass to and be 
vested in the executive board, except powers that are reserved or restricted under 
the constitution. Under article 23 (1) (d) on page 78, the constitution spe- 
cifically states “all acts of the executive board shall be subject to the approval 
and ratification by the local union.” 

Article 8 of the bylaws states that there shall be 2 regular meetings semi- 
annually, 1 in June and 1 in December. Referring you to page 97 of the 
constitution, article 23 (10 (a) “All local unions shall have at least one regu- 
lar meeting each month and as many other regular meetings as may be necessary 
for the proper transaction of business.” 

Article 8 section 2 of the bylaws states that district meetings shall be pre- 
sided over by district business representatives. In the constitution on page 79 
under article 283 (2) (a), you will find, “It shall be the duty of the president to 
preside at all meetings.” 

Article 9 of the bylaws states that a business manager shall be elected. No 
place in the constitution there states there shall be a business manager. Article 
9, section 5 of the bylaws grants the right to vote to the local subdivisions but 
there is no place in the constitution that grants any vote to the subdivisions and 
in no other local union are the subdivisions permitted to vote that I know of. 

These bylaws were supposed to have been OK'd by you, but in no place in the 
constitution have I been able to find where you have the authority to O. K. 
anything that is in contravention to the constitution; and at the meeting for the 
installation of the officers here, you told me that the international president and 
the officers had to live up to the constitution as there were not 2 sets of rules, 
1 for the officers and 1 for the members. 

Il am writing and appealing to you as the only person that can interpret the 
constitution to act on these changes and make these bylaws conform to the con- 
stitution of the operating engineers. 

At the district meeting last night the district representative presided over 
the meeting while the local president was in attendance in violation of article 
23 (2) (a), page 78 of the constitution. 

The meeting was not conducted in accordance with the order of business for 
local unions on page 3 of the constitution. In this order of business for local 
unions at page 18 it states, “Appropriations for moneys from the treasury 
(drawing orders signed by the president and the recording corresponding secre- 
tary authorizing the payment of bills and other expenses). To the best of my 
knowledge this has never been done since I have been a member of local No. 12. 
This should be corrected by you. 

At a meeting last night a member from another district was not permitted 
to talk on a recommendation to the executive board as he was not in his district. 
According to the officers there cannot be any motions, only recommendations. 
This will not bring harmony in the local as many members believe that they 
have the right to talk and vote in any district they are working in. I do not 
see how you can expect to have harmony in a local union where the officers con- 
tinue to disregard the constitution. Why don’t you send Third International 
Vice President John J. McDonald out here to straighten this local out for 6 
months or so and teach these officers how to run the local in accordance with 
the constitution? That would eliminate a lot of bad feeling and trouble. 

I am appealing to you in behalf of the membership here and I hope that you 
will make these bylaws coincide with the constitution. Hoping to hear from 
you in the near future I am 

Fraternally yours, 
FRED HUMMEL, No. 363305. 

P, S.—Today President Browett told me that if I did not like the way they 
run the local to get out of the local. That is pretty good for an officer. 

Bylaws do not become constitutional even if they are passed by 10,000 members 
if they are in contravention to the constitution. The international president 
cannot change the constitution. 
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Los ANGELES, Cauir., April 13, 1953. 

Hon. ALEXANDER SMITH, 
Chairman, Committee on Labor and Education, 
United States Senate, Washington, D. C. 

Dear Sim: I am writing you in regards to the corruptness and the dictatorship 
that exists within our local union, International Union of Operating Engineers 
Local No. 12, 2323 West Sth Street, Los Angeles, Calif. The territorial jurisdic- 
tion of the local union extends throughout the 12 southern counties of Cali- 
fornia, and the southern half of the State of Nevada. 

I am sending you, enclosed, a ballot I recently received, having to do with an 
election. All our elections are held in this manner, all controlled elections 
Controlled by the business manager and officers of the local union. The mem 
bership has nothing to say in regard to the elections. The election committee 
is appointed by the business manager. You will note that the envelopes en- 
closed bear a printer’s union label, but no label appears on the actual ballot. 
This means that all ballots are printed by the officers in charge and business 
manager of the union. As many ballots as they wish can be printed and ballots 
ean be substituted as they see fit. You will notice on the business reply envelope 
a number and spaces for the member’s name, address, and registration number 
This is done so as to put the member under duress when voting. In other words 
those in charge of the union want the member to know, that they know how he is 
voting. The result of such an election as this, and the ill feeling toward the 
officers and business manager—only about 35 to 40 percent of the members cast 
their ballot. At the present time we have over 13,000 members. If a return of 
4,500 to 5,000 is reported, that number is considered a large return and a 
majority. 

I served as a business representative for local No. 12 for 4 years, but I resigned 
due to the fact that the official staff was too rotten for me to cope with. I filed 
charges within the local union against all the officers and executive board for 
violations of our constitution. My charges were returned to me by the record- 
ing-corresponding secretary with the explanation that they were apparently 
improper and could not be processed in the local union. I then sent the charges 
on to Washineton, D. C., to the general president and to the general executive 
board. After 10 months of deliberation, my appeal was denied because I failed to 
appear in person before the general executive board in Chicago, with affidavits to 
substantiate my charges. I have also protested our elections and the failure of 
our officers to give an accounting of the local’s funds. These protests also fell 
on deaf ears. 

I am sure that the smallest of investigations into local union No. 12 will reveal 
startling facts. The American way of life has been denied the membership of 
local No. 12. We are supposed to be under autonomy but this is only a front 
and big joke, as far as the international office is concerned. Ralph B. Bronson, 
our business manager, has long been a student of the international and the wishes 
and desires of the international are carried out by him to the letter. You go 
along with his views and program and don’t speak out against him or you don’t 
work, consequently, no work, very little to eat. 

If something can be done to corral the racketeers and labor bosses within 
organized labor, and give the membership a free voice, an honest vote and—yes, 
even freedom of thought, there would be less need for a Taft-Hartley bill and 
amendments. 

Members of organized labor certainly expressed their desire for a change in 
our last national election and they did vote contrary to the wishes, directions, 
and pleas of the labor bosses and racketeers. Now they are waiting for the 
results—freedom. 

I will be happy to furnish you with any additional information or even appear 
before the committee, if necessary. 

Sincerely and respectfully, 


Cuas, M, INGrIs. 


INTERNATIONAL UNION OF OPERATING ENGINEERS, 
Locat UNIon NO. 12, 12A, 12B, 12C, 12D, 
Los Angeles 5, Calif., April 9, 1953. 

To Membership of the International Union of Operating Engineers, Local Union 

No. 12: 
Subject : Burial expense fund. 

Dear Srrs aNnD BrsorHer: At a regular district membership meeting, a recom- 
mendation was made to the business manager that a burial expense fund be estab- 
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lished in this local union. This question was put to the membership in all seven 
districts, and in each instance, was carried, ordering the business manager to 
prepare a plan and submit it to the membership by referendum vote. 

In compliance with the orders I have received from the membership, I am 
herewith enclosing a plan that I feel would be very beneficial to each member 
and his dependents. A ballot is also enclosed, affording you the choice of voting 
for this plan, or rejecting this plan. I request that you read the plan very care- 
fully, and analyze each and every section therein. 

On March 20, 1953, in the Engineers News Record, I published a plan therein 
and made reference to a second plan. Since the publication of this plan I re- 
ceived orders from the general president ordering me to revise the plan to con- 
form to the general policy of the international union with respect to fringe bene- 
fits in local unions whereby he would not approve or allow any reference to be 
made to assessments in setting up a burial expense fund. Therefore, it became 
necessary in order to have this plan approved by the general president, that the 
dues be increased $6.00 per year. This has been done as you will note in section 
l. If this plan is approved by the membership, your dues will be increased $6.00 
per year and the amount of this increase will be due and payable in the month 
of July of each year. 

I feel quite certain that nowhere else will you find a plan for $6 per year 
that has provisions in it to provide a decent and honorable burial for our mem- 
bers, many of whom are not able to obtain insurance, thus placing a hardship 
on their dependents and loved ones. You, as a man charged with the responsi- 
bility of maintaining and protecting your loved ones, should look into the 
future and make plans or provide for their welfare in the event you are taken 
away from them. 

It is requested, therefore, that you give this matter serious consideration, 
and mark your ballot as you desire: Approving the plan or approving no plan. 
Be sure to mark your ballot only in one place, as it would be void if you should 
mark it otherwise. 

If this plan is adopted by the membership of local union No. 12 as approved 
by the general president, it will become a part of the bylaws of this organiza- 
tion, as article XV therein. It is the recommendation of the executive board 
and myself that this plan as written be approved by the membership of local 
union No. 12. 

Fraternally yours, 
R. B. Bronson, 
Business Manager, IUOEB, Local Union No. 12. 


OFFICIAL BALLOT 
International Union of Operating Engineers, Local Union No. 12 


BURIAL EXPENSE FUND 
Mail your ballot promptly. Ballots postmarked after 12:00 midnight, May 
8, 1953 will not be counted. Don't fail to vote. Mail promptly. 


I hereby approve of an increase in dues of $6 per year for the purpose of estab- 
lishing a burial expense fund to be known as article 15 of the bylaws. ot 


I do not approve of an increase in dues of $6 per year for the purpose of estab- 
lishing a burial expense fund to be known as article 15 of the bylaws 


Vote for one only 
ARTICLE XV. BurRIAL EXPENSE FUND 


Section 1. A fund to be known as the burial expense fund is hereby authorized. 
The regular dues payable for members of local union No. 12 and its subdivisions 
are hereby increased by the sum of $6 per year, effective herewith. Said increase 
of $6 per member shall, upon receipt, be deposited by local union No. 12 and held 
in a special fund to be known as the Local Union No. 12, Burial Expense Fund, 
which fund shall be administered as provided herein. These dues will be due 
and payable at the beginning of the third quarter, the month of July of each year. 

Sec. 2. All dues, donations and receipts belonging to said fund shall be de- 
posited in a separate and exclusive account known as “Local Union No. 12, Burial 
Expense Fund,” and said fund and account shall at all times be under the joint 
control of the duly elected trustees and business manager of local union No, 12 
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and the general president of the International Union of Operating Engineers, or 
his deputized agents. The signatures of two trustees and the business manager 
shall be required upon all withdrawals therefrom. “ 

Seo. 3. The trustees and business manager whose signatures are required on 
withdrawals from said fund shall render monthly financial reports of fund re- 
ceipts, disbursements, and balances, and a full disclosure on the handling of the 
fund at all regular meetings of both Local Union No. 12 and the executive board. 
The same information shall be furnished to the general president whenever 
required. 

Sec. 4. No officer or member of Local Union No. 12 shall accept any dues re 
ferred to herein from any member who is then in arrears in the payment of other 
like dues unless all dues in arrears are paid at the same time. 

Sec. 5. Benefits shall not be paid to the beneficiaries of members who are not 
in good standing at the time of death. Rights of any member hereunder shall 
automatically lapse upon his ceasing to be a member in good standing of Local 
Union No. 12 and dues paid hereunder shall remain in the burial expense fund. 

Sec. 6. Every member shall be required to designate a beneficiary upon the 
form supplied by the Local Union, and from time to time thereafter may change 
the name of the beneficiary in like manner. It shall be the duty of the benefi- 
ciary to pay the funeral expense or reimburse the person who has paid it, to the 
extent of the benefit allowed herein. 

See. 7. In cases where Local Union No. 12 is made the beneficiary, and funds 
are left after burial expenses are paid, the balance of such funds shall remain 
in the Burial Expense Fund. Where the beneficiary cannot be located, or where 
the member fails to designate the beneficiary, all balances remaining after burial 
expenses are paid shall be left in the fund. Excepting an undertaker, no person 
who is not a named beneficiary shall participate. 

Sec. 8. The purpose of this fund is to provide, to the fullest extent made possi- 
ble thereby, dignified funerals to members entitled hereunder, subject to the modi- 
fications and increases in amount payable provided in section 12, a burial ex- 
pense benefit shall be paid out of this fund in the sum of $700 to the beneficiary 
of each deceased member in good standing of Local Union No. 12 and its sub- 
divisions upon the death of any such member. Claim for said benefit must be 
made within 60 days from the date of death and be accompanied by certified death 
certificate or the same shall not be paid. 

Sec. 9. Members coming into local union No. 12 and its subdivisions, whether 
by transfer, application, reinstatement or withdrawal, shall be charged, and shall 
pay, in addition to other charges the sum of $6 which shall be paid into the burial 
expense funds. No such member or the beneficiary thereof shall be entitled to 
any benefits from the fund unless 6 months shall have elapsed from the date of 
said payment. 

Sec. 10. No person making application for admission to this local union or 
transfer into this local union who has reached the age of 50 years or over, is 
eligible to participate in the burial expense fund. These provisions do not apply 
to persons who are already good standing members if this local union at the 
time this is adopted by the membership and approved by the general president. 

Sec. 11. Good standing members of local union No. 12 and its subdivisions 
taking a withdrawl card from this organization may upon payment of the yearly 
death dnes participate in the burial expense fund. 

Sec. 12. It is ordered that if the reserve of this fund reaches an excess of 
$60,000 that the benefits of this plan shall he increased to $800: and that if the 
fund reaches an excess of $80,000, the benefits shall be increased to $900; and if 
the fund reaches an excess of $100,000, the benefits shall then be paid in the 
amount of $1,000. It is further ordered that should the fund be reduced to an 
amount less than $100,000 and more than $80,000, benefits will be paid in the 
amount of $900; should the fund he reduced to less than $80,000 and more than 
$60,000, benefits payable will be $800; should the fund be reduced below the 
amount of $60,000 benefits payable will be $700; and should the fund be reduced 
below $20,000, the executive board of the local union shall immediately review the 
entire plan and take appropriate action. 

Sec. 13. The provisions of this article shall prevail over any other article of 
these bylaws which may conflict with this article. In the event it hecomes ex- 
pedient for the local union executive board to amend the rules governing the 
operation of the article, they shall do so, as may to them seem necessary, and 
the changes shall be binding upon the members. Al! of the provisions of this 
article are to be construed together. 





TAFT-HARTLEY ACT REVISIONS 2393 


PHILADELPHIA 22, Pa., April 15, 19538. 
Hon. H. ALEXANDER SMITH, 
Chairman, Labor and Public Welfare Committee, 
Senate Office Building, Washington, D. C. 

Dear SENATOR SMITH: This letter is written to you pursuant to the sugges- 
tion of Philip R. Rogers, Esq., regarding the International Union of Operating 
Engineers and its general president, William E. Maloney. 

Having been duly elected and having served as president of parent local union 
542 of the International Union of Operating Engineers and its branches, 542A, 
542B and 542C covering the eastern half of Pennsylvania and the State of Dela- 
ware, I am familiar with the practices followed by the officers of the interna- 
tional union and particularly those of General President Maloney. The methods 
and actions which have been adopted by Maloney in my union and which seems 
to be the same pattern he has followed throughout the country, indicate a clear 
and urgent necessity for the Government to step in and protect the individual 
members of the union against illegal and other generally improper practices 
and actions on the part of such men as Maloney. The existing laws are ob- 
viously not adequate to prevent such men as Maloney from completely dominat- 
ing and making subservient all of the men who join the union voluntarily, or 
who are required to do so because of economic necessity. 

I am a firm believer and advocate of trade unionism, but I believe that in some 
cases such as exist in our international union, the trade union movement is 
being emasculated and used as an instrument to make people subservient to a 
few power-hungry leaders, rather than to serve the members as the trade union 
movement was originally designed to do. I shall, therefore, recite the facts as 
I know them and to which I am prepared to testify under oath in order to dem- 
onstrate that the trade union movement, insofar as the operating engineers are 
concerned, has been taken over to serve the personal interests of Mr. Maloney 
and a few of his intimate associates by robbing the members of the union of 
their freedom to bargain in their own behalf and to go about their business with 
dignity and as true Americans rather than in fear and with a subservient atti- 
tude. 

Local 542 is a parent local union. having 3 branch locals covering the 
eastern half of Pennsylvania and the State of Delaware and having as its com- 
bined membership approximately 4,000 men. The local has been operating 
under a charter issued in 1935. Although the local was theoretically autono- 
mous, it was not from the very beginning permitted to operate as an autono- 
mous local. It was governed by a supervisor appointed by the international; 
no elections were permitted and the membership were not allowed to bargain 
for themselves through their own representatives or to govern themselves in 
any way. As a consequence, a tyrannical rule was established, men were re- 
quired to pay for the privilege of working, funds were embezzled, all sort of deals 
were entered into between the supervisor and his deputies with the contractors, 
and conditions in general became intolerable. This condition continued for 
a period of 13 years from 1935 until 1948 when the yoke of Maloney was thrown 
off as a result of an action in the court of common pleas, Philadelphia County, 
to terminate his rule of so-called supervision. That action is docketed No. 3187, 
December term, 1946, court of common pleas, No. 2, in equity. As a result of 
that lawsuit, Mr. Maloney was required to relinquish his control over the local 
and the membership were permitted to elect their own officers under the auspices 
of a master appointed by the court. I was elected president and business man 
ager of the local and its branches in that election conducted by the court. I 
was subsequently reelected in the 2 succeeding years and on the last occasion, 
in 1950, the membership elected me for a 4-year term. 

During the period of this new administration an executive board was set up 
to insure democratic government within the local, and under its own elected 
leadership the local began to thrive and operate in a wholesome and satisfactory 
manner. Its treasury was built up; a death benefit fund was built up; a sick- 
ness and accident welfare plan was created and developed; job opportunities 
were developed; contractual relations were established with employers where 
none had previously existed, and many other matters relating to both wages 
and working conditions were adopted in the best interests of the membership. 
All of this was done because Mr. Maloney was required to keep his hands off by 
virtue of the court order entered in 1948. 

On May 1, 1952, the membership of the local voted to strike an association of 
employers With whom a contract could not be effected. These employers en- 
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gaged approximately 350 men, or 10 percent of the total number of men in the 
union. A contractual relationship was effected with all other employers in the 
area who engaged approximately 90 percent of the men in the local. The strike 
was carried on with a minimum of unemployment because those*men who left 
their employment were engaged on other projects with employers who were in 
contractual relationship with the local. 

The strike had the full support and approval of the international union and 
Mr. Maloney’s representative was constantly in the area, participating with the 
local leadership for the purpose of successfully carrying on the strike. This 
representative was Mr. John J. McDonald, third general vice president of the 
International Union of Operating Engineers. 

In the course of the strike various employer members of the association 
indicated an intention to settle with our local on mutually acceptable terms 
and, in defiance of the association, about 14 of the contractors signed the new 
agreements. The association of employers then brought pressure to bear 
against the remaining contractors and, as a result, the majority of the con- 
tractors withheld signing up for fear of reprisals from the association. 

As the strike continued, the association of employers engaged Mr. J. Howard 
McGrath, who had then been discharged from his position by President Truman, 
to intercede with Mr. Maloney for the purpose of defeating the objectives of 
the local union and its local membership. As a result of the conferences be 
tween Mr. J. Howard McGrath and Mr. Maloney and other representatives of 
the employers, Mr. Maloney issued an order to the local to terminate the strike, 
to abandon their demands, and to accept the proposal of the contractors. This 
was a direct violation of the union's own constitution, which gave the local 
union the right to bargain for itself with the employers and the right to carry 
on a strike. 

At this point, Maloney’s representative, Mr. John J. McDonald, in an effort to 
bring the parties together sent a letter to the individual contractors, pointing 
out that they had been misinformed by their own representatives and urged 
them to communicate with him or myself to diseuss the new contract. A copy 
of that letter is hereto attached and marked “Exhibit A.” 

The response to that letter was immediate and favorable. Telephone calls 
were received from contractors and appointments made for a conference. How- 
ever, aS soon as the letter came to the attention of the employer association, its 
representative contacted Maloney and he immediately ordered McDonald to can- 
cel all meetings and to withdraw from the situation. 

Faced with the dilemna of either violating the order of the general president 
or of abandoning a strike which had heen successfully waged, the executive 
board of the local instructed its counsel to institute court action immediately to 
test the validity of the order and to restrain Mr. Maloney from interceding on 
behalf of the employers. Accordingly, a lawsuit was instituted in the United 
States District Court for the Eastern District of Pennsylvania, docketed Civil 
Action No. 14,071, in which a conspiracy was alleged between Maloney, J. 
Howard McGrath, and the employers in violation of the Federal laws, and the 
court was asked to pass on the legality of Mr. Maloney’s order. The case was 
scheduled for an immediate hearing before the Honorable Allan K. Grim. As 
the case opened in court, the judge called for a conference in his chambers and 
endeavored to work out an amicable solution to the problem. At the judge's 
suggestion all representatives agreed to submit all of the issues to arbitration 
and to terminate the work stoppage. 

This agreement was adopted and signed by all of the parties, including counsel 
for Mr. Maloney and counsel for the employers, as well as by our counsel for 
the local. The matter was submitted to the membership of the local for their 
approval and, upon my strong recommendation, the membership approved the 
agreement and returned to work the following morning. Within a matter of 
hours after they had returned to work, Mr. Maloney, without any prior notice, 
suddenly invoked supervision and took over the local—lock, stock, and barrel. He 
forcibly seized all of the assets, took over the bank account, suspended all of the 
officers, including myself, and placed his deputy in exclusive and complete con- 
trol over all of the affairs of the local. We were back where we started in 
1948. All meetings were suspended. The supervisor immediately took over 
the arbitration and waived the most important of the demands for which the 
local had been striking. The arbitration resulted in a great loss of rights to 
the membership. Their existing contracts with the other employers were drasti- 
cally impaired and wages and working conditions which had been won, were 
scaled down. Mr. Maloney was trnly demonstrating to the membership that 
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ie not only held the upper hand, but that he would tolerate no opposition from 
nyone. 

In the meantime, charges were preferred against me for instituting the lawsuit 
nm behalf of the local, and a so-called hearing was conducted before Maloney’s 
veneral executive board. It was not a trial in any sense of the word and there 
vas no due process, as we Americans understand it, accorded me in that so- 
alled hearing. I was suspended for a period of 6 years and fined $3,500, and 
barred from holding office or from participating in union affairs. 

Since regaining controi of the local, Maloney has now reverted to his former 
practices. The membership are refused any and all information regarding the 
disbursement or expenditure of funds. Physical violence is inflicted upon any 
member who has the audacity to make any inquiry about the union affairs, or 
to assert himself in any way. Several weeks ago 5 of Maloney’s strong-arm 
men and 2 of his appointed business agents were arrested and held for ag- 
gravated assault and battery upon a union member who had the temerity to 
ask questions about union affairs. They have now been indicted by the grand 
jury. In addition to committing physical violence upon freedom-loving mem- 
bers of the union, Maloney’s agents are causing many of these men to be dis- 
charged from their employment by threats to individual employers. 

These are but a few of the many highlights which demonstrate that Mr. 
Maloney is exercising the kind of rule in this jurisdiction which certainly should 
not be tolerated in any democratic country. I would be very pleased to submit 
a further report on the various numerous incidents and matters involved in the 
local’s situation, should you deem it pertinent in connection with your present 
inquiry. I hope I have made it apparent from the above that there is an urgent 
and clear need for legislation to protect the average employee from those union 
eaders who would deprive them of their freedom and of their rights to proper 
self-representation. The trade-union movement can only survive if there are 
adequate guaranties by the Federal Government which would prevent particular 
individuals from exercising tyrannical and oppressive rule over the average 
workingman. 

It is my firm opinion and that of those whom I represent, that existing laws 
should provide, among other things, protection for local unions and their mem- 
bership in connection with the following: 

i. Expulsion of individual members and officers from local unions without 
due process. 

2. Removal of duly elected officers and representatives from office without due 
process, 

3. Adequate restraints on the imposition of “supervision” on local unions with- 
out providing an opportunity for the membership of an affected local union to 
express their desires in the matter. 

4. The arbitrary seizure of property and treasuries of local unions and the 
arbitrary cancellation of collective-bargaining agreements between local unions 
and employers. 

5. Making the executive board and other officers of the union responsible only 
to the membership and not subject to influence or coercion of the titular head 
of the union. In our international union the members of the general executive 
board depend upon Maloney either for salary payable as a result of specific duties 
assigned by him, or for “expenses” which can be allowed or disallowed by 
Maloney. 

6. When the employers unite into an association there should be guaranties, 
including secret votes, to enable each of the employers to vote on important 
issues in their relationship with the unions without fear of reprisals from repre- 
sentatives of the associations or other employers. 

7. Guarantee the right of free speech by any union member in connection with 
all union matters, and prohibit reprisals against members with the same con 
stitutional guaranties enjoyed by American citizens under our general law. 

8. Entering into “national agreements” by general presidents purporting to 
bind members of local unions without their approval or consent. 

9. Arbitrary and unwarranted interference by international unions with 
local collective bargaining. 

10. Infringement on the freedom of local unions by international unions to 
adopt and pursue legitimate and legal measures in the improvement of wages 
and conditions of employment for their members. 

11. Reprisals against resorting to a court of law to adjudicate basic and funda- 
mental rights despite any provision in the union constitution prohibiting such 
action. 
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The election processes of the union should not be placed beyond challenge in 
a court of Jaw where the procedure followed fails to meet democratic standards, 
While the constitution of the international union generally pregcribes a demo 
cratic procedure for the election of local officials, the elections of the international 
officers are governed by an entirely different set of rules which permit the per- 
petuation in office of power-hunger and self-interested individuals, 

I feel very strongly that unless some means are provided to curb certain labor 
leaders, who have become drunk with power, serious consequences may follow. 
It is my understanding that it is the intention of your committee to investigate 
these matters thoroughly and carefully and if this is done, there can be no doubt 
that the necessity for remedial legislation will be unmistakably indicated. 

I shall be glad to supply such additional information as I may have and as 
you may require for this purpose, 

Respectfully yours, 
Roy J. UNDERWOOD. 







Exnhrsit A 


INTERNATIONAL UNION OF OPERATING ENGINEERS, 
Philadelphia, Pa., August 7, 1952. 

Dear Sir: This letter is intended to bring about a termination of the work 
stoppage presently existing in the construction industry insofar as it concerns 
the operating engineers in this area. 

My investigation into this matter reveals that the contractors who are mem- 
bers of your association are completely confused and uninformed about what 
has been taking place in the way of settlement negotiations. 

The information received by your members from your negotiating committee 
is to the effect that it is impossible to do business with Mr. Underwood and 
that he will not honor an agreement once it is arrived at. 

I wish to state to you, without reservation, that this information is absolutely 
false and it apparently was submitted to your members in bad faith for the 
purpose of preventing any contract from being entered into between the parties. 

As the representative of the international union in this area, I have followed 
this matter closely and carefully. From my own personal observation, I can 
state that Mr. Underwood has given unsparingly of his time and has exerted 
every effort to settle this dispute in the utmost good faith. What I have learned 
from the contractors, who are members of your association, indicates that they 
have not been given the correct information either about Mr. Underwood's ac- 
tions, or about the suggestions which he has made in attempting to settle this 
dispute. 

Because of the extraordinary importance of this matter to you and to the in- 
dividual contractors who are members of your association, I strongly recommend 
that your board of directors arrange to meet at the earliest possible moment with 
Mr. Underwood and his committee and you can then determine for yourselves 
whether the information you have received is correct. 

It may be of interest to you to know that Mr. Underwood has negotiated and 
consummated collective-bargaining agreements with 7 associations through- 
out the jurisdiction of our local union without any work stoppage and in addi- 
tion, has negotiated contracts with the Warner Co., Liberty Corp., and the ne- 
gotiating committee for independent contractors representing 160 contractors in 
the Philadelphia area. The total number of contractors bound by the contracts 
referred to well exceeds 500. The wage increase in the areas outside Philadel- 
phia have now been approved by the Construction Industry Stabilization Com- 
mission and all these contratcors are proceeding with their construction without 
any interruption in work. 

It may be that your present representatives have failed to inform you of the 
true state of affairs, and if this is so it is extremely important that you take 
immediate steps to ascertain the true situation. It seems to me your own wel- 
fare demands that you find out for yourselves what has been taking place and 
the best way to find out is to meet face to face with Mr. Underwood and his 
committee and determine what can actually be accomplished in the way of a 
settlement. I should think that we are all adult enough to put aside petty griev- 
ances and fears and meet this situation squarely. 

Should rou desire it I would be pleased to sit in at such a conference between 
your board of directors and Mr. Underwood and his committee and lend my good 

offices in attempting to work out a solution to this controversy. 
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If you feel that I can be of any service in this matter, please feel free to call 
me at the Broadwood Hotel, Philadelphia. Telephone No. Rittenhouse 6—6800. 
Yours very truly, 


JoHN J. McDONALD, 
Third Vice President. 

Senator Purrriy. I overlooked the fact that my colleague, Senator 
Cooper, may wish to ask Mr. Maloney some questions. 

Senator Coorer. Mr. Chairman, I do not desire to ask any ques- 
tions. I would like to make a comment if it is possible. 

Senator Purtet.. 1 am sure there is no objection, It will be a part 
of the record. 

Senator Coorrr. | am not a member of the committee, as you know, 
but when Mr. Lovett representing the Kentucky engineers local ap- 
peared before this committee a few weeks ago, I came to this com- 
mittee to listen to his testimony. I know that the purpose of these 
hearings is to consider revision of the Taft-Hartley Act. I under- 
stood that the purpose of his testimony was to suggest revision. 

I am interested in that subject but my reason for coming on that 
day was toe xpress my own concern and the concern of a great many 
people in that section of Kentucky in the last few years over the work 
stoppages and other conditions which have affected the development 
of this atomic energy plant and national defense. 

Today local 181 of the International Union of Operating Engineers, 
which is the operating union at this atomic energy plant, is here to 
testify and I wanted to hear the testimony. I note that the attorney 
for them is Mr. H. Myer Garner whom I have known for many years 
as a lawyer and as a friend. 

I again want to reiterate what I have said about the concern of a 
great many people over the situation which affects the development 
of such an important plant. That is my reason for my being here, 
I did want to introduce Mr. H. Myer Garner to this committee. 

Senator Purreitt. May I say to this: We of course are simply ex- 
ploring the Taft-Hartley law and to determine what changes, if any, 
or the type of changes that should be made to more effectively do the 
job of labor-management relations. We are not going to try any 
cases here but we are willing to have whatever evidence can be pre- 
sented to help us in our deliberations as to the Taft-Hartley law. 

It is my understanding that Mr. Garner has some information he 
feels will be helpful to the committee in this Taft-Hartley problem as 
it applies to this particular situation. Am I correct? 


TESTIMONY OF H. MYER GARNER, ATTORNEY, PADUCAH, KY., 
APPEARING ON BEHALF OF THE RANK AND FILE MEMBERS OF 
LOCAL 181, INTERNATIONAL UNION OF OPERATING ENGINEERS 


Mr. Garner. Yes, sir. 

Senator Purret.. We will be very happy to have a statement from 
you for the benefit of the committee. 

Mr. Garner. Mr. Chairman and members of the committee, I have 
several exhibits here I wish to make a part of the record for your con- 
sideration, which are relative to the situation in Paducah. 

I have a very brief statement. It will only take 4 or 5 minutes to 
read it. 
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Senator Purren.. Are the exhibits in front of you? 

Mr. Garner. Yes, sir. 

Senator Purre..t. Do you wish them in the record ¢ 

Mr. Garner. Yes, sir. 

Senator Purret.. Are those copies of those different exhibits? 

Mr. Garner. The exhibit here is a photographic copy of a petition 
and motion in the McCracken circuit court. 

Senator Purrets. Are these all different or are they copies of the 
same thing? 

Mr. Garner. These are copies of the same and exhibits here are al! 
different, representing photographs of the affidavits. 

Senator Purret.. That would be the complete number of exhibits 
you want to put in now. 

Mr. Garner. These are separate exhibits. This is one and here are 
other exhibits. May I continue? 

Senator Purre.. They will be received as exhibits and filed with 
the committee. Iam sure you would not want them all printed. 

Mr. Garner. That is right. 

(Documents referred to were received as exhibits and filed for the 
attention of the committee. ) 

Mr. Girner. Gentlemen of the committee, my name is H. Myer 
Garner. I am an attorney associated with the law firm of Copeland & 
Garner in Paducah, Ky. I am appearing before the committee in 
behalf of the rank-and-file members of Local 181, International Union 
of Operating Engineers. My clients number in the hundreds; I have 
met about 1,600 men who are qualified and working operating engi- 
neers. I can assure you that this organization is only representative of 
the persons who comprise it, and the union has nothing to do with 
the conduct of our affairs. I am here representing these men; they 
have employed me. I do not represent local 181 of the International 
Union of Operating Engineers. I am only here as paid counsel for 
these men. The officers of the union do not attend our meetings. 

I am compelled to make reference at this time to certain statements 
that were made before this great committee by Mr. John C. Lovett, 
an attorney of Benton, Ky., who appeared before you on the 14th day 
of April relative to our present National Labor law. I am definitely 
compelled to take issue with certain statements that were made before 
you on that occasion before I proceed further. 

Mr. Lovett stated that he represented approximately 900 men, prac- 
tically all of whom are also members of the International Union of 
Operating Engineers, and particularly of local 181. And this gentle- 
man further stated that his organization had but one purpose, one 
objective, and that objective is to obtain for the members of the Inter- 
national Union of Operating Engineers some voice in their own union 
affairs, 

A complete roster of the membership of Mr. Lovett’s clients will re- 
veal to you gentlemen that no less than 75 percent of them never be- 
longed to any union at all, or is comprised of men belonging to other 
crafts. Mr. Lovett is challenged to refute this assertion. 

I wish to insist that any organization—if it is to live or thrive— 
must submit to certain rules or regulations for its orderly conduct. I 
find that the constitution of the International Union of Operating 
Engineers provides the answer in which a local may be chartered, and 
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provides, too, the manner and means for the disposition and adjust- 
ment of any and all grievances. It appears striking to me that the 
leadership of this radical group did not elect to settle their grievances, 
if they had any, in the manner provided by that constitution. I un- 
derstand that each of you gentlemen have been provided a copy of the 
constitution of the International Union of Operating Engineers. If 
these radicals want local autonomy as they claim, why is it they will 
not. follow the provisions of the constitution of the organization / 

I might add that the duly elected president of this radical group 
was terminated by the plant contractor at the atomic energy plant for 
being drunk on his job. That was R. M. Wilcox. 

I wish to add also that Harvey McBride, a member of that board 
of directors, was terminated by F. H. MeGraw, plant contractor, at 
the atomic energy plant for having been drunk on his job. 

I make this assertion. Before Mr. Watson received cognizance of 
his statement, you will find a .32 automatic pistol in his jacket and a 
blackjack in his dinner box. 

Senator Purrert. You mean when he appeared here he was so 
armed ¢ 

Mr. Garner. It is my understanding he carries a pistol at all times 
and a blackjack, and I have witnesses in this room who will sub- 
stantiate this assertion. 

Senator Purret.. You have me worried. Go ahead. 

Mr. Garner. Gentlemen, the truth is that Mr. Lovett’s organiza 
tion was ignited by a handful of willful men who only seek to enhance 
their individual status regardless of the men or the country. 

Only last week I filed an intervening petition on behalf of 1,400 
men who individually subscribed to affirmative action to enjoin these 
radicals in the assumption of representing operating engineers as a 
class in the State of Kentucky, in which action they seek other relief. 
A photographic copy of this intervening petition has been provided 
for your consideration. These men all reside and work in the State 
of Kentucky and all are members in good standing of local 181, of 
the International Union of Operating Engineers. 

I have the written petition of approximately 300 other men who 
reside in Illinois and other States who desire to become parties to this 
action. All are qualified working operating engineers in good stand- 
ing with their organization. It was an organization which was 
created on their own volition. We will have a meeting on the 12th 
and any and all persons are welcome there to see what goes on. 

An impartial investigation will reveal that no less than 90 percent 
of the membership of local 181 are loyal to their organization, and 
are anxious about questions being resolved at this time. 

These men resent the false accusations that were hurled involving 
them as being responsible for work stoppages. These men realize 
that Mr. Lovett and his group have never been a stabilizing influence 
in our area as was represented by him before this committee; they 
know that the radicals have resorted to promises of undue reward 
and the acceptance of anyone with a 10 dollar bill as a member with- 
out regard to qualification. The exhibits I have filed are rather per- 
tinent on this point. They are incidentally photographs of affidavits. 

The project near Paducah, the AEC atomie energy plant being con- 
structed there as it pertains to an operating engineer is only tempo- 
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rary. The construction of any project in any area as it may appertain 
to an operating engineer is the same. An operating engineer must 
be a migrant; he must go and be where his work is. His craft, too, 
is, indeed, vital to our country in time of peace and war, and of even 
more importance in our present national-defense effort. His craft, 
be it affiliated with this or that local, must be able to provide large 
numbers of skilled men upon short or immediate notice. His craft, 
therefore, presents an obvious exception when compared with other 
crafts. 

It is submitted that our national labor law should supersede any 
and all State laws in conflict therewith as the same may appertain 
to the construction craft of an operating engineer. I mean this: I 
think that there should be enough teeth, provisions, in the Federal law 
regulating the construction crafts that would preclude the possibility 
of local constraining statutes. In other words, you asked Mr. Maloney 
a few minutes ago about the situation down there and about the men. 
An operating engineer may be here today and there tomorrow. It 
might be striking to relate that I know of one man in Paducah who is 
employed now in Africa out of local 181. 

There is an influx of a great number of people there. It does present 
a problem. The craft of the operating engineer must be able to pro- 
vide individual skilled men in the construction industry. That re- 
quires a certain amount of central authority. You have to recognize 
that fact. 

Now a law that constrains the craft of an operating engineer to 
where it cannot practically operate and meet the demand of industry 
not only injures the union, but it certainly jeopardizes the defense of 
this country. 

Senator Purrert. When a man comes to Kentucky, for instance, 
from New York, a member of a local in New York, is there any time 
period that must elapse before he becomes a member of the local or 
does he continue to be a member of the local in New York even though 
he is working down there, for say, 2 years? 

Mr. Garner. Mr. Chairman, may I defer to Mr. Forrest Bugher 
who is here and who is able to answer that question ? 

Senator Purret.. I want to say before you answer that, that we 
recognize in these Taft-Hartley hearings the problems that are pre- 
sented in the construction industry as differing substantially from 
those presented in the manufacturing plants, where you have labor 
pen constantly located geographically in the same place. We real- 
ize that. 


TESTIMONY OF FORREST BUGHER 


Mr. Bucuer. The member of the international union or local union 
who travels in the territory of another local union and secures em- 
ployment there elects himself whether he has a desire to transfer to 
that organization or not. Most operating engineers remain a member 
of the original local that they joined. Some of them wish to transfer. 
[t is a practice, if there is enough work available there to encourage 
people to transfer. ‘If it is of temporary nature where it would be 
causing an undue hardship on the local population who work at the 
trade, why, they are discouraged. 

Senator Purret.. I see, thank you. 
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Mr. Garner. It is therefore recommended that the national labor 
law be amended to exclude the craft of an operating engineer, and 
treat his craft in the manner of railroad men and other employees who 
are engaged in work with our airlines. 

Finally, gentlemen, I wish to thank you for your consideration, and 
I wish to say that I have, indeed, been greatly honored in having made 
this appearance before you. 

I am accompanied by several men who are members of local 181 in 

good standing who reside in the State of Kentucky around the vicinity 
of Paducah. They are here and I shall be glad to introduce them to 
you for any and all interrogation. 
' Senator Purrert. I am sure you have made a contribution in this 
matter that we have under consideration. Unless they have some 
statement to make and I would expect it would not be too long, their 
presence here will be noted in the record. 

How many of them are there in number? 

Mr. Garner. Six, I believe. 

Will the gentlemen come forward ? 

Senator Purre.t. That is all right if they stand up, unless they have 
a statement to make. 

Mr. Garner. I would like the record to note the presence of James 
M. McGullion, V. H. Rexroot, Lawrence McCarty, Charles Sykes, and 
Ear] Rich. 

Senator Purret,. You are identifying them as members of this 
local, these members you are representing in this local ? 

Mr. Garner. Yes, sir. 

I certainly thank you. 

Senator Purre.t. I thank you for appearing. 

(The following complete statement was submitted by Mr. Garner :) 


STATEMENT BY H. MYER GARNER, ATTORNEY AT LAW, CoPELAND & GARNER, 
ATTORNEYS, PADUCAH, Ky. 


Gentlemen of the committee, my name is H. Myer Garner. I am an attorney 
associated with the law firm of Copeland & Garner in Paducah, Ky. I am 
appearing before the committee in behalf of the rank-and-file members of local 
181, International Union of Operating Engineers. My clients number in the 
hundreds; I have personally met approximately 1,600 rank-and-file members 
of local 181 who are loyal to their organization and do not wish to see it destroyed 
or substituted. They are all citizens and residents of the State of Kentucly, 
and are qualified working operating engineers. There are many more native 
Kentuckians living in Illinois due to crowded conditions who are anxious aid 
loyal, and join their fellow Kentuckians in the fight for local 181. 

My clients, all, are very anxious about certain questions that are now bei1ig 
resolved in their State. They are especially perturbed about the numerous 
untruths that were uttered before this illustrious committee on March 10. The 
record made here by the gentleman who purported to represent a major ty 
of the operating engineers in Kentucky is challenged, but due to the limited 
time alloted, and in respect to the intelligence of this committee, we will 1 ot 
endeavor to answer all of these baseless fabrications. However, we are anxicus 
at this time to file certain affidavits of the men which cover the more significe at 
statements that were published before you gentlemen at that time. 

There was an action recently filed in the McCracken circuit court at Padue::h, 
Ky., that bears the names of approximately 800 or more loyal members of 
local 181, who appear as plaintiffs therein. Their action, brought at their 
individual instance and request, seeks to enjoin the rebel group from instituting 
and prosecuting actions allegedly in their behalf asa class. I could have included 
more than 800 other names of loyal and qualifled working operating engineers 
of Kentucky in that petition as plaintiffs. 
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The action of my clients is the result of their individual resolution and volition. 
I do not represent their union, and the officials and representatives of their union 
do not attend our meetings. I have appeared before as many as 700 or more 
loyal members of local 181 at one time, and I can certainly imsist that there 
has never been intimidation, force or threats used in any of their functions. 
Their unity and response have been marvelous, and their meetings has resulted 
in public good. My clients have sought to bring the truth to the public, and 
upon their own individual good will they have contributed hundreds of dollars 
to charity; they have contributed hundreds of their earned dollars to such 
charitable institutions as the American Red Cross. In one instance I recall 
they individually contributed to an aggregate of $2,500 for the widow of a 
fellow operator who was killed in line of duty at the Atomic Energy plant near 
Paducah. My clients are public spirited and are progressive citizens seeking 
to make their honest way in Kentucky. I have never seen finer men as a group 
anywhere. 

It is to be remembered that Mr. John C. Lovett, an attorney of Benton, Ky., 
appeared before this great committee on the 10th day of March, 1953, in behalf 
of an unincorporated association generally known as the Operating Engineers 
of Kentucky for Local Autonomy. In Mr. Lovett’s introductory statement as 
appears of record in your transcript on page 1701—B, in part he said: 

“T am appearing in behalf of an organization known as The Operating Engi- 
neers of Kentucky for Local Autonomy. This organization consists of approxi- 
mately 900 men from all over Kentucky who are qualified as operating engineers, 
that is, men who operate the heavy construction machinery on major construction 
projects, such machinery as bulldozers, draglines, cranes, graders, et cetera. 
About 90 percent of these men are also members of the International Unon of 
Operating Engineers, a craft affiliated with the American Federation of Labor.” 

Mr. Lovett continued to say—and I quote: 

“The organization I represent is simply a group of union members who are 
dissatisfied with the conduct of their union affairs. The organization grew out of 
a movement among the rank-and-file members of local 181 of the International 
Union of Operating Engineers to obtain a voice in the management of their 
union affairs, et cetera.” 

I desire to respond to these quotations in order. 

The truth is that the gentleman who made these statements is in error, and 
he is challenged to present you gentlemen with the names of 200 persons who 
are qualified operating engineers and members of the rebel organization. In 
the event you gentlemen could see a roster of the members affiliated with the 
rebel group, I believe you would conclusively see that 70 percent or more of 
their organization is made up of men belonging to other crafts or by men 
belonging to no craft at all. 

Their rump group actually had its inception in the minds of a handful of willful 
men who would seek and grasp power with the attending fruit that power gives 
without regard to the men or the country. It might be interesting to note right 
here that R. M. Wilcox, the duly elected president of the rebel group, and Harvey 
McBride, a member of their board of directors, were terminated by F. H. McGraw 
& Co., prime contractors for the Atomic Energy plant near Paducah, for having 
been intoxicated on their jobs and for neglect of duty on their jobs. These men 
who would promote this rump outfit were employed on Government property on 
a United States defense project when their respective terminations occurred for 
the reasons just stated. The records of F. H. McGraw & Co. might be consulted 
for verification of this assertion. 

The officers, representatives and solicitors who have sought the promotion of 
the rebel group have resorted to intimidation and promise of undue rewards in 
order to facilitate membership and revenue. They have asserted their intention 
to divers men that all who held out of their rump outfit would be terminated 
when they came to power, which as they said was sure to be under certain legis- 
lation that had been enacted by the General Assembly of Kentucky. They warned 
divers men that unless the men were willing affiliate with their outfit at once 
they would be denied later consideration and would eventually lose their jobs if 
they remained loyal to local 181. 

The officers, representatives and solicitors who are seeking the promotion of 
the rebel group have been directly responsible for the loss of incalculable man- 
hours at this defense plant near Paducah, which is vital. They have inter- 
rupted vital work at the expense of the taxpayers in their willful and inexcus- 
able practices at this defense plant. It is generally known that H. H. Watson, 
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the duly elected general representative of the rebel group, as an example, par- 
ticipated in a wildcat work stoppage by appearing and participating in a picket 
line for certain laborers and hod carriers, which was an activity unauthorized 
and completely out of his craft. That wildcat picket line was thrown at the 
Atomic Energy plant near Paducah on Government property at a defense project. 

Moreover, and of as much import, this same man was seen no later than last 
September approaching one operating engineer after another, and upon these 
approaches there occurred prolonged conversations and inevitable interruptions 

f work. These approaches were made on United States Government property at 
the Atomic Energy defense plant now being constructed near Paducah; these 
approaches were made by Watson while these men were at work. Furthermore, 
Mr. Watson at that time had already assumed the duties as the elected general 
representative for the rump group, and bad already been terminated as an 
employee at this plant. 

The unrest that is to be seen in our area that Mr. Lovett referred to is the 
direct and proximate fruit of the efforts heretofore expended by the rebel outfit 
he now represents—and, contrary to Mr. Lovett’s assertion that his outfit has been 
a stabilizing influence at this project, the truth nevertheless is directly the op- 
posite. The officers and leaders of this rump outfit are literally hated and de- 
spised by no less than 90 percent of the qualified and working operating engineers 
now engaged in the construction of a vital defense plant. 

It appears interesting to me to note that the leadership of this outfit did not 
elect to settle their grievances, if they had any, in the manner provided by the 
constitution of the International Union of Operating Engineers. 

1 am compelled to refer to another of Mr. Lovett’s statements that he made 
before this committee. I quote in part: 

“* * * we hope that this Kentucky organization might kindle a fire of free 
dom which will spread throughout all labor unions in the United States and 
return control of these unions to the members for whose benefit the unions were 
originally established.” 

It is admitted that Mr. Lovett has coined a nice sounding phrase that appeared 
in many of the daily papers, but I wonder if Mr. Lovett would inadvertently 
relegate labor to its former position on disunion and dependence at such a time 
when our laboring citizens toiled in the sweatshops as their offspring suffered 
malnutrition at home. I have a nice meaning-packed phrase, too—may I add 
this to what has been said: 

“In our last worldwide war, in our present conflict in Korea, every plane 
that has soared in the heavens and above the clouds, every tank that has rumbled 
over the battlefields, and every gun that has spoken its message of death to the 
foolish dreams of dictators were the fruits of organized labor.” 

Obviously, Mr. Lovett thinks of a labor union as he thinks of a political party, 
but he should certainly understand that labor union possess no direct responsi- 
bility for the administration of our political institutions. Labor must entrust 
certain necessary and desired centralization of authority subject to equitable law 
if it is to cope with cartels or monopolies. Certainly, small ineffectual undisci- 
plined local labor groups, especially groups involving the construction trades, 
could never facilitate equitable working conditions or living wages. Labor has 
had to learn the hard way that it is all for one and one for all. Labor has seen 
the need for coordinated effort through their organized associations just as 
corporations have seen fit to centralize for efficiency and profit. It appears very 
striking that Mr. Lovett is a member in good standing of the Kentucky State 
Bar Association, which is certainly a centralized association and rather an ex- 
clusive club of which I am proud to be a member. 

The fruit of organized labor to an appreciable extent has been the growth 
and expansion of American industry; consumptive demand enlarged through 
the efforts of organized labor has insured the utility of the items of production; 
and production is wealth and wealth is always produced for use. Thus, our 
huge industrial institutions owe a debt to organized labor. But if labor is to 
be hamstrung by inequitable restraining statutes it will follow as a matter of 
course that labor cannot execute its purpose in our organized society. 

Mr. Lovett did not mention before this committee that as late as 1939 there 
were at least two local autonomous associations in Kentucky that were affiliated 
with the International Union of Operating Engineers, and that these autonomous 
groups were incapable of sustaining themselves; or that these autonomous locals 
amalgamated with local 181 by a majority vote of the members. It so happens 
that I am accompanied on this occasion by Mr. Leon Chiles who was a member 
of local 935, which failed for the lack of numbers. I wish to file his affidavit at 
this time for your consideration. 
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In the consideration of the craft of an operating engineer, Kentucky remains to 
be primarily an agricultural State. A majority, a considerable majority of the 
counties of Kentucky have never had an organized labor unjon within their 
geographic confines. It should be observed that upon completion of certain 
projects in the Paducah area, the problem will have then resolved itself to one 
of maintenance only. 

The collection of large numbers of labor upon a given project is never indica- 
tive that large numbers of operating engineers are employed. Under normal 
circumstances, I am told, the presence of operating engineers is, indeed, very 
small as compared with the presence of other craft. I am told that it is not 
unusual to find 100 other craftsmen employed on a project to the ratio of one 
operating engineer. 

Moreover, construction work at best is only temporary, and it very frequently 
becomes necessary to supply large numbers of skilled men on short notice which 
appears to me to necessarily require a prevailing continuous fluid condition. It is 
to be seen, too, that an operating engineer must be a traveling man; he must be or 
go where his craft is employed. It appears apparent to me, therefore, that small 
contained local autonomous ineffectual labor associations attempting to represent 
the craft of an operating engineer could never be adequate as an organization, 
Such a condition would create expensive labor organ.zations to the men who 
would not receive effective representation. I hope that this committee might 
see it proper to recommend an amendment to our Federal labor law providing 
that said law shall supercede all State laws in conflict therewith as it appertains 
to the construction trades. 

The craft of an operating engineer is a craft I believe that should resolve within 
interstate restrictions as provided by Federal law rather than be subjected to 
State restrictions. This craft is vital to every State and, necessarily, must re- 
move from one State to the other, which follows, too, as a matter of course, that 
this craft is, indeed, vital to our Nation as a whole and vital to our present 
national-defense effort. 

The construction trades present a very obvious exception to the position of 
most labor; their employers often need skilled men in large numbers upon im- 
mediate notice. I believe that this exception calls for an amendment in our 
national labor law that will insure this craft or crafts of the construction trades 
the opportunity of operating under a necessary fluid condition, which amendment 
shall provide that our national labor law shall supersede all State laws in con- 
flict therewith as a appertains to the construction trades. If the construction 
trades found in our crafts are to be contained by individual State statutes or 
restrictions they cannot hope to meet the requirements that are demanded by 
industry. 

The unnecessary restriction of any activity that is legitimate and right should 
never be desired because activity is strength ; the economy of our great country is 
nothing more than human activity, and activity of organized labor must man our 
economic institutions. The strength of our great Nation is measured by the active 
economic participation of its citizens in its consumptive and productive functions. 

I thank this great committee for this opportunity. I have, indeed, been 
honored. I must thank you, too, on behalf of my clients at home who await my 
return. 


Senator Purreti. The meeting is recessed until 10 a. m., tomorrow. 
It will be held in the caucus room of the Senate Office Building on the 
3d floor. 

(Thereupon, a 4:45 p. m., the committee recessed until 10 a. m. 
tomorrow, April 30, 1953.) 





iS to 
the 
heir 
fain 
one 


ica 

mal 
ery 
not 
one 


itly 
ich 
tis 
or 
al] 
ent 
on, 
ho 
tht 
ing 
ins 


lin 

to 
re- 
iat 
nt 


of 
m- 
ur 
es 
nt 


TAFT-HARTLEY ACT REVISIONS 


THURSDAY, APRIL 30, 1953 


Untrep STATrs SENATE, 
CoMMITTEE ON LABOR AND Pusiic WELFARE, 
Washington, D.C. 


The committee met at 10 a. m., pursuant to recess, in room 318, 
Senate Office Building, Hon. James E. Murray, presiding. 

Present: Senators Taft, Goldw ater, Murray, Neely, Douglas and 
Kennedy. 

Senator Murray. The hearing will come to order, please. 

The chairman and other members of the committee will be arriving 
here very shortly. We want to save time and therefore we will start the 
proceedings now. 

Mr. Cox, do you have a prepared statement ? 

Dr. Cox. I filed a prepared statement, Mr. Chairman. I would like 
to dwell on some points in it without reading it aloud. 

Senator Murray. Before you start your statement, I have a little 
statement here which I would like to make. 

These hearings have been most interesting and instructive, and have 
constituted an altogether unique experience. As I have previously 
indicated, this is the first time in my senatorial career in which a 
Senate committee has held extensive hearings on an existing law, and 
its administration, without the benefit of the experience and advice 
of the Executive branch of the Government. 

As early as February, I called attention to the desirability of seeking 
the advice of the Secretary of Labor regarding proposed amendments 
to the Taft-Hartley Act. Presumably, he would express not only his 
own views, but the recommendations of the Administration. I re- 
newed this request in March. I was shocked to read, in his letter of 
March 9, that the Secretary of Labor, owing to matters beyond his 
control, would be unable to appear before the committee, at least until 
some future time. 

The present schedule indicates that the hearings may be closed 
without the recommendations of the Secretary of Labor. 

The imprudence of our situation is readily seen if we compare 
it with other fields of congressional activity. Who would consider 
holding hearings on the budget without the advice of the Director 
of the Budget ¢ How could a congressional committee develop either 
a defense program or a military appropriation bill without the counsel 
of the cabinet officers responsible for such program ? 

On February 19, at an executive session of the committee, I entered 
a formal motion that these hearings be postponed until we had re- 
ceived and had an opportunity to study the recommendations of the 
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Secretary of Labor. Asa committee meeting on March 12, I renewed 
that recommendation. ° 

Soon after the opening of these hearings, I again pointed out the 
need for the advice of the Secretary of Labor, and requested that he 
be given an opportunity to appear and counsel us. 

I cannot express too strongly my view that these hearings will be 
incomplete and inadequate unless we have a formal statement of 
of the policies and the views of the administration with respect to the 
Taft-Hartley Act. Our function is legislative, and we can have 7 
indirect and secondary knowledge of how a law works, how it 
administered, and what may be the effects of its enforcement. Since 
the creation of the Department, the Secretary of Labor has been 
charged with watching over and protecting the rights of working 
people. In one sense, he i is the only spokesman of all w orking people. 
It seems to me to be a truism that his knowledge of and practical ex- 
perience in labor-management relations are indispens: able to intelligent 
legislative action. 

I therefore, at this time, formally reenter my motion that, before 
these hearings are closed and before the committee begins to mark 
up a bill, we call upon the Secretary of Labor for his recommenda- 
tions. 

Senator Gotpwarter. While these hearings are going to recess today, 
that does not preclude the possibility of additional witnesses being 

called. If in the formulation of changes or modifications of the 
Taft-Hartley Act the committee feels that additional witnesses should 
be called or any member would like to suggest that in executive 
session, I am sure that these witnesses will be called when it is deemed 
advisable by the majority of the committee. 

Senator Murray. I appreciate the statement made by the Senator 
from Arizona. I am sure that the committee will give consideration 
to the suggestion I have made, the motion I have made. I think it is 
absolutely necessary that we do have somebody from the administra- 
tion to advise us before we finally close our hearings or before we 
finally close consideration of the measure. 

Senator Gotpwarrr. Without objection, your motion will be put to 
the first executive meeting of the committee, which I imagine will be 
in the next few days. 

Senator Murray. Thank you. 

Senator Nee.y. Mr. Chairman, I second that motion. 

Senator GotpwatTer. The action is all right with you that it be 
delayed for the executive meeting ? 

Senator Murray. Yes. 

Senator Gotpwarter. The first witness this morning is Prof. Archi- 
bald Cox, professor of the law school of Harvard University. We 
are glad to have you with us and you may present your testimony in 
any way you want. 


TESTIMONY OF PROF. ARCHIBALD COX, PROFESSOR OF THE 
LAW SCHOOL OF HARVARD UNIVERSITY 


Dr. Cox. Thank you. 

For the record, my name is Archibald Cox. I am professor of law 
at Harvard Law School, and I have specialized in labor law. Before 
I began teaching, I was in private practice, and during the war I 
worked for various Government agencies. 
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During the 80th Congress I was on the staff of the committee. I was 
chairman of the Wage Stabilization Board from July 29, 1952, until 
my resignation in December. 

[ have filed, Mr. Chairman, in accordance with the clerk’s request, 
a rather lengthy statement. It falls into three parts. In the first 
part I have sought to state briefly some of the reasons for revising the 
present Federal labor legislation. In the second part I have made 
a suggestion as to the method in which it seems to me the Congress 
should proceed. Then in the third part I have discussed, in too much 
detail, | am afraid, four particular substantive questions which are 
probably not the most important before the committee but they are 
questions on which I felt I had something a little different to suggest 
or I have had some peculiar experience. 

I would like first to emphasize my suggestion as to the method of 
procedure and then to discuss the substantive problems in the back of 
the statement or if the committee prefers, I will discuss any other 
substantive problems that it is concerned with and that I have some 
ideas about. 

First, my suggestion is this: In my judgment, Congress should not 
attempt to enact labor legislation at this session except possibly on 
minor noncontroversial matters. The committee meetings have elicited 
valuable information and focused attention on a number of trouble- 
some questions. The problems, I think, should now be referred to an 
expert commission with the time and facilities for working out recom- 
mendations in the form not of generalities but specific legislation. I 
suggest that the commission should be made up of members of the 
Senate and House Labor Committees and disinterested experts drawn 
from men of acknowledged experience in labor relations. Such a com- 
mission should also include, I think, responsible leaders of labor or- 
ganizations and industrialists who have had experience in collective 
bargaining for their own company. 

It ought to have an adequate staff not furnished for the moment from 
some Government agency but that it would select itself. It should 
have time for calm deliberation and private discussion. So much 
for the suggestion. Now for the reasons. 

Senator Neety. Doctor, in your opinion, who should appoint that 
commission, the President or the Secretary of Labor ? 

Dr. Cox. I would think that it should be done, if necessary, by 
the President in conjunction with the chairman of this committee 
and the chairman of the House committee. I am not suggesting that 
Congress take this and turn it all over to somebody else because clearly 
it is the responsibility of the Congress. I confess that I have not the 
technical knowledge to know how such a commission can be appointed 
in view of the relations between the executive and legislative branches. 
It seems to me there must be some way of doing it. 

Senator Nrg.y. Doctor, I am sure that you know the Secretary of 
Labor appointed the kind of committee you have mentioned, except 
that it contained no member of the Labor Committee of the Senate 
or the House. 

Dr. Cox. That is very pertinent. I would like to speak to it. 

Let me first suggest my reasons for suggesting the commission and 
let me tell you why that was not an answer. 

Senator Neeiy. According to the testimony of John L. Lewis, of the 
United Mine Workers, and Walter Reuther, of the CIO, who were 
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members of that committee, it is now defunct. It met two or three 
times but could not agree on what item should be first considered. 

Dr. Cox. There were two troubles with the committee, Senator. 
One is that it attempted to proceed, as I understand it, with public 
hearings in which everyone came forward to take adversary positions 
and present the matter as they would before a court. A discussion 
of this kind of problem also requires a lot of time to thrash things 
out. One of the things that leads me to suggest this commission is 
to get behind the positions that extremists on either side take for 
tactical reasons. I know from talking with people who are interested 
that their ostensible positions are a lot different from what they really 
think. Iam sure you have had experience with that kind of thing. 

Senator Nerry. Please understand that what I said is not by way 
of criticism of your suggestion. I am simply wondering if it would 
not be difficult to obtain. any information in this manner in view of 
what happened on the first trial. 

Dr. Cox. I would say that there were three differences in the way 
such a commission as I suggest might proceed. In the first place, I 
think we should not begin by having public hearings and a formal 
agenda. The thing is for reasonable “people to sit down and attempt 
to find out the area of agreement not the area of differences. 

In my opinion there is a very large area of agreement at the present 
time on the fundamentals of labor legislation. We ought to focus on 
that, capitalize that, emphasize our consensus of opinion and not our 
differences. But that takes time and it takes—in my judgment—pri- 

vacy. So I would say the Schlicter Commission appointed by Secre- 
tary Durkin suffered from lack of time—suffered from the method of 
procedure. 
I would also say it suffered to some extent from a lack of prepar: 
tion. 

Finally I think one of the advantages of my suggestion is that it 
would have members of this committee and of the House Labor Com- 
mittee on the commission. The very fact that they were there would 
be a pretty good guaranty that nobody would walk out on it. You 
would be able to see who was being reasonable and who was not being 
reasonable in such a discussion. So I would distinguish the situ: tion 
of the Schlicter Committee on that ground. 

Senator Neety. Do you think the membership from these two com- 
mittees might leaven the whole loaf? 

Dr. Cox. I do. 

Now, I think there are three things such a commisison could do. 
In the first place, as I said a moment before, I think that there is, 
behind all the shouting, fundamental agreement on most of the prin- 
ciples of labor legislation. The differences go to matters of degree— 
matters of tec hniques—go to ambiguities in ‘the present law or things 
that nobody could have quite foreseen when they enacted it. A com- 
mission could serve the function of making that body of moderate 
opinion jell. To get legislation that will command the acceptance 
of both sides you need a catalyst; and I think the work of the com- 
mission that came forward with specific drafts, not just generalities, 
might very well serve as such a catalyst. 

It is my opinion you would find not only that you got the body of 
moderate public opinion coalesced in that fashion but you would 
find that there was a very large measure of agreement between the 
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moderates in both management and labor, once they got off the record 
as it were and in prolonged private discussion. 

The second thing I think such a commission could do that would 
be very valuable is give the committees—the full membership of the 
committee and the Congress—the concensus of opinion of the best 
impartial experts they could find on some of these close questions. 
Take the matter of where you draw the line on a secondary boycott 
as an illustration. There are a number of places that it could be 
drawn. Each of us may have his particular idea, but nobody can 
really say dogmatically that one is right and every other place the 
line might be drawn is wrong. But if one could get a body of men 
who were disinterested and experienced and they ali said after thrash- 
ing it over, “We agree that the line ought to be drawn here,” isn’t 
there a good chance the people would accept that answer to the prob- 
lem, saying, “Well, it is the best we can do. It may not be perfect, 
but it is something we can all accept and live with.” 

Again, finding something that can be accepted by industry and 
labor and be lived with as a stable framework for collective bargain- 
ing rather than something you fight about every 2 years is the great 
responsibility and great opportunity of this Congress. 

Third, I would say that such a commission could furnish the Con- 
gress with the best technical advice, the consensus of technical advice 
on what have become some very difficult technical questions. Any 
language that goes into a revision of the Taft-Hartley Act is going 
to be interpreted in the light of a mass of NLRB doctrines and court 
decisions. Keeping up with labor developments, I find that I give 
most of my time to it. It is as complicated today as keeping up with 
the writing of tax laws. I think again a body of expert opinion 
on matters of technique would serve a very valuable function. 

So for those three reasons I do suggest that very serious thought 
should be given to the appointment of such a commission. 

Senator Kennepy. Before you leave that, I think there is a good 
deal in what you recommend. The only difficulty, from sitting here 
the last 5 weeks, is that it is like tidelands oil, there is no right; it is 
merely a question of what point of view youtake. From hearing labor 
and industry testify, I am wondering if there is not on both sides 
such a firm expression of viewpoint that it would be very difficult 
to get any area of agreement except on comparatively unimportant 
matters. There is no reason why, for example, industry should give 
in on the secondary boycott or free speech or the union closed shop 
or any of these questions. 

Nor is there reason why labor should. I am wondering if we would 
be better off by the time we finished, or whether we would not merely 
emphasize the fact that there was a basic disagreement. 

Dr. Cox. I think, Senator Kennedy, if you stop talking about dis- 
agreements over secondary boycott and emphasize the fact that just 
about everybody does agree there should be a prohibition against 
many forms of secondary boycott, that that in itself would put the 
whole matter in a different and better perspective. The important 
thing is the matter of agreement. It is much bigger than this little 
question of just where the line should be drawn on secondary boycotts. 

I think when it is gone at that way—I just differ with you—that 
you would find that there was a measure, a great measure, of agree- 
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ment between management and labor; that they would find it too. 
Even if what you say were true, still would it not help focus the moder- 
ate opinion to have a body made up of members of the House and 
Senate Labor Committees of acknowledged outside experts who all 
say, “Well, this, after long work, is what we have come up with as a 
fair middle ground.” 

I think in many of these labor things you find that also labor 
members or management members of such commission might say, “I 
am going to dissent.” It would often be a dissent for the record. We 
had that in the Wage Stabilization Board. Over and over again 
I would know and everybody on the Board would know that there 
was real unanimity—that this was the best you could do—but publicly 
there might be some dissent. 

Now, I think that is a real accomplishment. If you could get that 
measure of acceptance, then even though people have dissented from 
the report, they will go home and live with it. 

I think that is the great problem now, to get a law which is in such 
form that they will go home and live with it instead of always run- 
ning back and as sking you to overrule every little NLRB decision 
that somebody does not like or to change this section today and that 
section tomorrow. 

Finally, I would say that if it did not work, all that is lost has been 
effort. The chances of accomplishment are so great that 1 would 
think it was worthwhile. 

Let me point out again before I leave the subject one other thing 
which I think is signific ant. That is that many—I was about to say 
“most” but certainly many—of the major steps in the development 
of our industrial relations policy of this country have been taken 
through just such a method of procedure. One can go back to the 
report of the United States Strike Commission way back in 1894 
or 1895, the Industrial Commission in 1902, the Anthracite Coal Com- 
mission in 1904, and so on, really right up to the Wagner Act. 

The big steps prior to the Wagner Act were taken in that fashion. 
They were the landmarks. 

Again, if you will look at the State level, in 1947 in Massachusetts 
the Governor appointed a tripartite commission headed by Professor 
Schlicter. The commission after several months’ study made unan- 
imous recommendations as to the revision of our State labor laws, 
which is a pretty good tribute to that method of procedure, because 
1947 you will remember was a year when people had their coats 
off and were fighting hard. Yet they came up with a unanimous 
recommendation. The recommendations were passed by the legisla- 
ture with a few changes because the legislature did just as the Con- 
gress should; it exercised its own responsibility. But they were 
passed with very little controversy and have been accepted with no 
effort to change them by either side since then. 

In 1950 we proceeded in a somewhat similar fashion, only it was 
done informally without any formal commission. The thing was 
worked out, then submitted, studied by the legislature and enacted and 
there has been practically no controversy over that law. 

One last illustration is the way the Social Security Act and its 1949 
or 1950 amendments were adopted. Both were done in the first 
instance by a commission of experts. In 1949 or 1950 the commission 
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acted as an advisory body to the Senate Finance Committee. Ane 
it was under Professor Schlicter. When they came up with a ro 
just about everyone said this is the way we ought to do it. It ink 
here there is enough agreement on the fundamentals underlying all the 
disputes so that could be done again and done successfully. 

Senator Gotpwater. Dr. Cox, regarding this committee that you 
propose, I do not say this facetiously, but what would you think 
would happen if instead of picking as members of that committee, the 
leaders of industry who are, ¢ Spon to the union, too extreme on the 
one hand and the leaders of unions w ho, according to leaders of indus- 
try, are too extreme on the other hand, and the so-called experts who 
have not had too much practical experience in the field of hiring 
people and working with them? What would you think of a com- 
mission that was picked from the rank and file of labor and the rank 
and file of management and the rank and file of the public, so that we 
do not go into these committee meetings with strong preconceived 
ideas that you cannot change the Taft-Hartley or that Taft-Hartley 
should be repealed and that we introduce theory in the middle of 
that tripartite board instead of interest of the public. I wonder what 
you would think of a commission like that. 

Dr. Cox. I think one difficulty with that method of procedure is 
this, that the differences of opinion today really do not go to the 
fundamentals on which you might want to get—I hate to use the 
word “grassroots,” but it is the first word that comes to my mind— 
feeling for it. For the most part the rank and file do not even under- 
stand the issues because they lack familiarity with a lot of NLRB 
doctrine and the ways, practices, customs, and problems that have de- 
veloped in the past. 

Therefore I think that such an expression of opinion, while it 
might help you to know what the average person thinks about these 
problems on underlying matters, really ‘would not help to solve the 
problems you have before you because they do not go to underlying 
matters, very sincerely, nobody suggests today that the employer 
unfair labor practices in the Wagner Act be changed. No one, so far 
as I know, really thinks today that the union unfair labor practices 
put in by the Taft-Hartley Act are going to be repealed. It is in 
the area of talk, but it is not in the area that the people are serene 
concerned with. I know that from talking to both sides. They 
down to narrower questions that really only the people that Sao ea 
a lot to do with them know much about. 

I would like to say one thing more. While personally I believe 
very strongly that management ; and labor should participate in the 
basic preparation of any such report and recommendation, I do not 
know that I regard that as the essential part of the scheme. If there 
were a strong belief that that was useless, that both sides would never 
depart from their prepared position, I still think you would get a 
great deal of advantage from having an advisory commission of 7 
11, or whatever number of people struck you as the most experienced 
and fair minded in the country on this subject. Make them simply 
an advisory body to this committee and let ers make specific recom- 
mendations on these complex matters. 

Similarly, some of the issues that come up I think require more care- 
ful study than they have received or could receive at this session. A 
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very specific one is this problem of the proper relationship between 
State and Federal law. I have written some on the subject and it is 
one of those items I have particular interest in. 

One of the ae that strike me, for example, is that it is sug- 
gested that State law should be permitted to operate in the field of 
strikes and picketing. I am opposed to that personally for neasans 
I will state in a minute. But. the thing, as I even appr aise my own 
position, that hits me right away, is that I do not think either I or 
anybody else knows in detail just what that would mean today. We 
know, for example, that at one time the State of Alabama had a 
statute which prohibited all peaceful picketing. Is that law on the 
books today? That was in the thirties. Is it really the desire of Con- 
gress to turn over to the States the power to prohibit all peaceful 
picketing and to have that happen in some State? It does not seem 
to me it is consistent with the basic idea of the Wagner Act. Yet I 
am tempted to confess even when I say that, that if you were to say 
to me, “Do you know if that Alabama law is on the books today ?” 
I could not say that Ido. And so on down the rest of the 48 States. 

Now, on this subject of the relation between State and Federal law, 
1 have dealt with it in my prepared statement. I do have these 
thoughts which are based on some study. I would proceed along these 
lines : 

In the first place, it does seem to me that it is indisputable that the 
States should have the power to protect physical property and to pre- 
serve the peace and public order. My own reading of the Supreme 
Court decisions is that they do have the power, that there is no ques- 
tion about that today, but some people think the opposite and if there 
is any doubt about it, certainly it ought to be clarified ; 

Second, it would seem clear to me that the States should have power 
to deal with strikes in gas and electric utilities and in other situations 
that may create a serious threat and imminent threat to public health 
and safety. 

Today apparently the States do not have that power. There is a 
decision by the Supreme Court of the United States invalidating the 
Wisconsin law providing for compulsory arbitration in publie utilities. 
Some of the other States, like Massachusetts, Senator Kennedy, have 
a slightly different law and we have continued to apply them, but I 
think everyone agrees there is a real question whether these laws would 
not be invalidated if they were taken to the Supreme Court. I think 
that decision should be changed by legislation so that the States can 
deal with those true emergencies which are nevertheless too local to 
be handled under the Federal statute. Somebody ought to be able to 
deal with them. 

A third step that I would take would be along these lines: 

I think it is important in this country and it is in conformance with 
our tradition to allow considerable room for local experimentation, 
for the development of laws meeting local conditions. I would confirm 
by legislation the practice of the National Labor Relations Board to 
decline to exercise some jurisdictions that it technically has. 

I say I would confirm the practice. My immediate reaction when 
reading about Senator Smith’s bill in the New York Times yesterday is 
that I would not attempt to write specific rigid criteria in the statute. 
There is too much chance some of them may not work out when you 
legislate in that detail. But I would confirm the power of the Board 





TAFT-HARTLEY ACT REVISIONS 2413 


to do it, and I think I would require the Board to do it, not by decision 
or press release but by the issuance of rules. The advantage of the 
issuance of rules is that then there would not be this no man’s land, 
What will the Board do? which has plagued so many people. Let the 
Board shrink its jurisdiction by rule and then provide specifically 
that in the field over which it technically could exercise jurisdiction 
but declines to exercise jurisdiction the States may act. This is a 
point, incidentally, as to which there is some doubt on the judicial 
decisions today. I think that it should be clarified. 

Next, by judgment is that the agreements between the National 
Labor Relations Board and certain State boards like New York and 
Wisconsin worked out very well prior to the decision in the Bethlehem 
Steel case and that where there is a State law which has the same basic 
substance as the National Labor Relations Act, as amended, then it is 
proper and desirable to turn over still another chunk of cases to the 
States, especially where the enterprises do not operate across State 
lines. 

There does not need to be exact uniformity as long as the basic idea 
is there. Such a step, of course, would have the incidental effect of 
freeing the NLRB of the burden of those cases and enable it to 
speed up its procedures, which is certainly needed. 

Finally, as at present advised, I think it would be very unwise to 
permit the States to regulate strikes and picketing in businesses that 
are subject to the effective jurisdiction of the National Labor Relations 
Board. ‘There are several reasons for that: 

First, I take it it is quite clear that there would be nothing but con- 
flict, overlapping, and confusion if the States were to apply their 
labor relations act to the employer unfair labor practices and preempt 
sroceedings which might be under the Federal law unless it was done 

y agreement to avoid that kind of conflict. 

Second, to subject employees and their organization to State law 
restricting strikes and picketing in fields overlapping those of the 
Federal statute, which simply would open the way to duplication and 
harassment. That is true, I think, even in those areas quite close to the 
unfair labor practices condemned by the Federal statute but maybe 
not falling exactly within. 

Third, in the case of enterprises which operate in several States, to 
subject the employees and to some extent the employer to the strike- 
control laws of all those States would distract their attention in the 
business of complying with State laws, giving strike notices, conduct- 
ing elections, notifying mediation services oll so forth in 6 or 7 States 
at the very time when they ought to be concentrating their efforts in 
working out a basic adjustment of whatever differences they have. 

There is quite a graphic description of that in the case of Chrysler 
Corp. in the Supreme Court decision in United Automobile Workers 
against O’Brien. I think it is demonstrable, a real problem. 

Finally, I confess that I have difficulty in seeing just what can be 
the purpose of a bill that would subject employees and their organiza- 
tions to restrictions on strikes and picketing more stringent than the 
Federal statute but would not allow them the benefit of the State law 
when it is more liberal in such activities than the Federal statute. 
After all, the purpose, if it is to allow the way for local self-determi- 
nation, that principle cuts both ways, whereas in Massachusetts our 
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law permits some secondary boycotts that the Federal law forbids, if 
one were really concerned with self-determination in that field, I think 
that he would allow the State law to operate where it is more favorable 
as well as in those instances where it is more restrictive. 

For that reason, even though the proposal surely is not intended 
this way, I think it would look like one of these antiunion members 
that create high emotion, ill will, where our task, the representatives 
of the public, ought to be to emphasize moderate opinion and getting 
together. As I say, I think that is all something that requires a lot 
of study, but as presently advised, those are the lines I would proceed 
along. 

Senator Gotpwater. Dr. Cox, to get back to my question concern- 
ing the possible makeup of this board or commission, putting more 
representation on that from the people themselves, I think the people 
of this country feel there is too much law in the regulation of relation- 
ship between management and labor. I also think that the people 
speak a different tune than both management and labor and it is the 
people we are ultimately concerned with in any legislation we enact 
here. 

I suggest that thought. I would not say I advocate it, but I suggest 
the thinking of it because as we gather experts around the table and 
leaders who reflect strong positions on either side or both sides, we 
invariably wind up with either the same laws or more laws. What is 
going to a to this labor relations set of laws in 10 or 15 or 20 years 
with the submission of 10 to 25 or even more amendments every year ¢ 


Is it not going to get so complicated that it is going to be practically 
impossible to accomplish what we set out to accomplish ¢ 
Dr. Cox. I think, Senator Goldwater, this is one place where you 


would find almost all the so-called experts in labor relations whole- 
heartedly agreeing with your position that there is danger of our 
getting too much law in the field of labor-management relations. I 
promise not to run off your question by talking about it at length. 

For example, one of the four points that I have pointed my state- 
ment to is that the Congress should stop the trend of NLRB decisions 
into regulating the scope of collective bargaining and the kinds of 
proposals that can be made during negotiation and equally that the 
Congress should withdraw the Federal statute out of the field of regu- 
lating the terms of collective-bargaining agreement, because I think 
Congress has gone even further in that respect in two instances than 
the National Labor Relations Board. 

I am very sure that the 2 main objectives of any such commission 
of experts would be, 1, to work out a statute they felt would be stable 
framework and, 2, would be to get the Government as far as possible 
out of labor relations. 

Now, the line, it seems to me, can be drawn is the line between organ- 
ization for collective bargaining and the regulation of the scope of 
collective bargaining or of the terms of collective-bargaining agree- 
ments. I think the Government has no business in the second field. 

Senator Walsh said back during the original Wagner Act debates 
that the theory of the bill was to lead the representatives of the em- 
ployees up to the door of the employers’ office and then the law says to 
the employer, said Senator Walsh, “Here are the representatives of 
your employees. Recognize them, sit down in the room with them 
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and then work out your own differences. The law is not concerned 
with what goes on behind that door.” 

I am wholeheartedly for that attitude. I think nearly all academic 
people are in favor of that attitude, that nearly all people who have 
had practical experience in arbitration favor that attitude. So that 
there I do not think there is really any major difference. 

Senator Gotpwater. You read John L. Lewis’ proposal here the 
other day. What would you think of repealing both the Taft-Hartley 
and the Wagner Acts and allow labor and management to operate in a 
free area for a year or 2 or 3 to see if legislation at the Federal level 
is needed in the field of labor relations ? 

Dr. Cox. I think that in some industries in some parts of the coun- 
try that would work very well indeed. In other industries in other 
parts of the country I think that would be tragic. I am not trying 
to get on the fence. Let me explain: 

In New England, in the industrial northeast, in the coal fields, on 
the west coast, Washington, Oregon, as well as California, I think to- 
day there is probably no need for a law that guarantees employees the 
right to organize for collective bargaining. I think in a good many 
sections of the country labor relations have not progressed to that 
point, that they have not matured as they have where unions are strong 
and well-organized, that under those circumstances we have the same 
need for the Wagner Act as we did before. 

Secondly, I would say this: I think that there are some restrictions, 
the freedom to strike and picket, which are necessary. I do not know 
that I would go so far as to advocate Federal legislation for that sole 
purpose. I think, for example, that the restriction on jurisdictional 
strikes in the Taft-Hartley amendment has had a very salutary in- 
fluence. I think it badly needs changing. The purpose is fine. ‘The 
substance of it is fine. Technically, for reasons spelled out in my 
statement, it has the unfortunate consequence, as the NLRB has in- 
terpreted, of undermining the private procedures to settle such dis- 
putes. But its existence originally stimulated industry, especially the 
construction industry, to set up such a procedure. That, incidentally, 
is another illustration of what leads me to say on the main point there 
is agreement. On the point of outlawing jurisdictional strikes I 
know there is agreement. As to the way you work that out, there 
are some technical problems. I hope that answers your question. 

Senator Kennepy. Would you let me intervene for a minute? 

Unfortunately, I have to go to Buffalo, as I understand Professor 
Cox does later. I want to thank him. In our State he has rendered 
distinguished service in this field. I am sorry that this committee 
has not had an opportunity to hear more people representing the 
public and technical positions instead of proponents of both points 
of view, and I think his testimony will be helpful. I thank you for 
coming down, Professor. I hope you will excuse me. 

Senator Gotpwater. You have already discussed your attitude on 
the States, but I would like to get back to that. I think it is very 
fundamental. I rather like John L. Lewis’ suggestion the other day, 
because I think that eventually, if we are going to have laws control- 
ling the relationship between management and labor, it should be as 
close to the people as we can get it. In other words, the States, we 
have a number of States in the country today that have enacted, as 
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you know, different legislation, even changed their constitution to 
enable State governments to control the activities of m: inagement and 
labor within their States. 

One of the good things that might come from the suggestions of 
Mr. Lewis would be the opportunity of the States to take a long look 
at the desirability of State control of this relationship. What specif- 
ically are your objections to S. 1161 in the Senate and the Lucas bill 
in the House to keep the Taft-Hartley from interfering with the 

rights of States to control or regulate picketing? Getting right down 
to where is the damage done in une ontrolled picketing and secondary 
boycotting operations, it is done at the local level. Who better has a 
right to control it? 4 

Dr. Cox. Some may be done at the local level. Some may be done 
throughout the country, and my objections are these : 

Take again the case of the Chrysler C orp. It has plants I suppose 
in 12 or 14 States. Nevertheless, negotiations take place on a com- 
pany basis. Now, when the UAW and the C hrysler Corp. sit down 
and negotiate, it seems to me that it exceedingly complicates both their 
lives to have to take into account the laws of some 12 or 14 Sts ites, 
each prescribing steps antecedent to a strike, people to be notified, some 
of them perhaps requiring votes, others not requiring votes. Busi- 
ness and labor organizations are organized frequently on a multi-State 
basis and under such circumstances it seems to me that the law ought 
to recognize that organization and deal with it on a single national 
basis. ‘That is one of my objections. 

The other is, as 1 suggested before or meant to suggest, I think 
the duplication of the Federal act which regulates strikes and picket- 
ing to some extent and State laws would open the way to conflict at 
some point and to harassment on others. 

Finally, I think there are some inconsistencies. For example,-as I 
understand the policy of the Wagner Act and the Taft-Hartley Act, it 
is to guarantee employees the rights to organize, bargain collectively, 
and to engage in peaceful concerted activity to that purpose. If you 
turn over to the States the freedom to take away the right to engage 
in those concered activities, strikes and picketing, you undermine the 
whole structure—or, more accurately, the State law might undermine 
the whole structure. 

I think those are the basic objections, as I see them. If the Federal 
law were to provide that State legislation dealing with strikes and 
picketing might apply where it was either more favorable to unions or 
less favorable to unions, I would at least regard that as a consistent 
approach. But where it applies only to the more restrictive legisla- 
tion, it at least looks one-sided. I am sure it was not so intended, 
but it at least looks one-sided. 

I am afraid I have taken more than my share of the committee’s 
time. May I say 2 sentences and I mean only 2. 

When you come to consider the problems of the closed and union 
shop, I would urge you to look very carefully at the Massachusetts 
statute, which is summarized in my natpentil statement, and which 
deals with the problem of protecting individual employees and minor- 
ities but does so in such a way I think as to reduce the degree of Gov- 
ernment interference with the terms of collective-bargaining agree- 
ment. In other words, I urge upon you that it solves the very serious 
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problem that the Congress sought to solve in 1947 of protecting indi- 
viduals and minorities against the abuses which may go with the 
closed shop where the parties negotiated voluntarily and feel that it 
serves useful purposes, as they often do, both the employers and em- 
ployees. 

Senator Gotpwarrr. Do you have any questions, Senator Neely? 

Senator Nreety. Dr. Cox, in your opinion, has the Taft-Hartley law 
in its operation promoted peace in the realm of labor relations to as 
great an extent as it has promoted war ? 

Dr. Cox. I do not know how to answer that question directly. 1 
will do my best. 

I think the Taft-Hartley Act has turned out to be neither a panacea 
nor a slave-labor bill. I think it has had three major consequences : 

First, I think that it had the unfortunate effect of encouraging and 
prolonging the struggle over union organization. Many of its pro- 

visions, while perhaps not so intended, have the earmarks of playing 
into the hands of employers who still adhere to the old hope that some 
day they won’t have to deal with a union. To that extent I think 
that some of its evident philosophy encouraged war on unions and I 
would agree with part of the implication of your statement. 

Second, for one reason or another I think that many of the criti- 
cisms of what employers could do under the act just have not worked 
out that way. Perhaps it has been because of the high levels of em- 
ployment. I suspect in many, many cases it has been because em- 
ployers had enough good sense not to resort to abuse of the provisions 
which some people saw as opening the way to attacks on unions. 

Third, I would say that the Taft-Hartley Act did add to or con- 
firm one very important and fundamental principle in our national 
labor policy. At that time the unions made the mistake, in my 
humble judgment, of attempting to retain complete immunity from 
any public regulation. They had enjoyed it under the Norris-La- 
Guardia Act and the Wagner Act did not take it away. I think the 
Taft-Hartley Act did establish the important principle that unions 
like any other organization in our society are subject to regulation in 
the public interest. 

Now, if I may end where I began, the reason I think a great oppor- 
tunity to find a middle of the road approach exists today is that my 
contacts with unions and management lead me to believe that the 
unions have given over that extreme position; that they now recog- 
nize that they can not be immune and should not be immune from 
all public regulation. I think on the other side there is much more of 
a disposition on the part of industry and its spokesmen today to say 
no to the extremists who would like a law keeping alive their hope of 
getting rid of unions. I am afraid that comes as close as possible 
to expressing my own Views in answering your question, Senator 
Neely. 

Senator Neery. It seems to me that the evidence presented to this 
committee justifies the conclusion that there have been more strikes, 
more litigation and more turmoil in the field of labor relations under 
the operation of the Taft-Hartley law than there ever were during 
a similar length of time under any other law or laws in the nation’s 
history. In the circumstances, do you believe that it would be worth- 
while to launch a nation-wide campaign to persuade both capital and 
labor to obey the Master’s commandment, “Whatsoever ve would that 
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men should do to you, do ve even so to them?” It has long been my 


opinion that universal obedience to this commandment wauld not only 
solve all capital and labor problems, but that it would also mean the 
realization of Pope’s Dream of the Messiah, and 


All crime would cease 

And ancient fraud would fail ; 

Descending justice lift aloft her scale, 

Peace o’er the world her olive wand extend, 

And white-robed Innocence from heaven descend. 


Do you think it would be worthwhile in the pulpit, in the press, in 
the market place and everywhere to try to bring about the observance 
of that commandment ? 

Dr. Cox. It would be a mistake for me to try to add to that state- 
ment, sir. Of course I do. 

Senator Gotpwarer. | think that is what John Lewis has in mind 
when he suggests repeal of both the Wagner and Taft-Hartley. 

Senator Douglas? 

Senator Doucias. No questions. 

Senator GotpwarTer. Senator Murray ? 

Senator Murray. No questions. 

Senator Gotpwarer. Dr. Cox, it is nice of you to come down and 
submit your views. Your testimony as you have submitted it will be 
printed in the record. 

Dr. Cox. Thank you. 

(The statement of Dr. Cox follows:) 


STATEMENT OF Pror. ARCHIBALD Cox, Harvarp Law ScHOoL 


My name is Archibald Cox. I am professor of law at the Harvard Law School 
and have specialized in labor law. Before I began teaching, I was in private 
practice, and during the war I worked for various Government agencies. I was 
Chairman of the Wage Stabilization Board from July 29, 1952, until my resig- 
nation in December. 

I appear to testify this morning at the request of the committee and am speak- 
ing wholly on my own account. 


I. THE NEED FOR REVISION OF THE LABOR-MANAGEMENT RELATIONS ACT 


In my opinion there is need for revision of our basic labor laws, but the 
necessary changes do not affect the statute’s philosophy or the underlying 
principles, save in one or two respects. There is overwhelming agreement that 
our national labor policy should be based upon four principles: 

1. Employees shall be guaranteed full freedom to form, join, or assist labor 
unions of their own choosing. This principle implies the prohibition of all 
forms of employer interference and the prevention of violence or coercion by 
labor organizations. 

2. Generally speaking the law serves a very limited, peripheral function in 
Solving the problems of strikes, boycotts, and picketing, either in the form of 
injunctions or cease-and-desist orders. Legal intervention is warranted only 
where the great bulk of opinion condemns the prohibited conduct, as in the case 
of jurisdictional strikes and some secondary boycotts. 

3. The Government should not regulate the way in which collective negotiations 
are conducted, provided the parties act in good faith. The Government should 
not regulate the scope or terms of collective bargaining agreements, for the 
benefit of employers or unions. In a free enterprise system the conflicting inter- 
ests of management and labor can be adjusted most satisfactorily by private 
negotiations, backed where necessary by resort to economic weapons, without 
the intervention of law. 

4. The activities of labor unions, like those of other groups, are subject to 
regulation in the public interest. This is the fundamental principle established 
by the enactment of the Taft-Hartley Act in 1947. 
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These four principles are the basis of our present Federal labor policy today. 
They command the support not only of the public but also of all but a few 
extremists, among both management and labor. Any revision of the present 
laws should be based upon them. 

The need for revision of our Federal labor laws arises from a variety of causes. 

First. If we concentrate on the large area of basic agreement rather than the 
comparatively minor points of dispute, there is a real opportunity to develop a 
labor-relations law which will be widely accepted as a stable framework for 
labor-management relations, While the paramount concern is the public interest, 
no labor-relations law can be successful, regardless of its other merits, unless it is 
accepted by a large body of moderate opinion in both industry and organized 
labor. 

The Norris-LaGuardia and Wagner Acts ceased to be an acceptable framework, 
standing alone, because their failure to deal with serious problems created by the 
rise of strong unions made them one-sided. 

On the other hand the 1947 legislation has not proved an acceptable frame- 
work because those who believe in labor unions and collective bargaining feared 
that the need for the prevention of abuses was being used by some people as a 
cover for an attempt to weaken and destroy the unions, and to undermine 
collective bargaining. Perhaps its bark was worse than its bite, but the fear 
was aroused and, in my judgment, was at least partly justified. The original 
Hartley bill contained numerous provisions aimed at weakening unions, con- 
fining the area of collective bargaining and restricting use of traditional weapons 
of self-help. The Senate amendments improved the bill measurably, but some 
“gimmicks” survived. For example, in the case of a strike before a 60-day 
notice period has expired, employees lose the protection of the National Labor 
Relations Act, opening the way to such vicious tactics as industrial espionage, 
discriminatory discharges, and employer-sponsored back-to-work movements. 
The section 9 (c) (3) prohibition against permitting replaced strikers to vote 
could easily be used to destroy a local union. 

Other provisions in the law threatened to prolong and intensify the struggle 
for union recognition and collective bargaining. Several sections encourage em- 
ployers to drive a wedge between employees and the union.’ They express the 
mistaken philosophy that unions are outsiders having no legitimate interest in 
a plant instead of the employees’ own organizations formed because group action 
is their only effective method of self-protection, self-advancement, and self- 
expression. Too often, as in the case of union security,’? health and welfare 
funds,’ and the adjustment of grievances,‘ the Taft-Hartley law recognized a 
serious problem but adopted the solution which would encourage the employer 
to take a position antagonistic to the union. 

Today there is good reason to believe that moderates on all sides can reach the 
middle ground on which the enactment of wise labor legislation depends. Just 
as I believe that the responsible leaders of organized labor have in truth aban- 
doned their extreme position, so am I convinced that there is an honest disposi- 
tion on the other side to correct any provisions in the 1947 law which may have 
crept in as a result of some extreme reactionary’s desire for a labor law which 
would preserve his hope for a collapse of unions and the end of collective 
bargaining. 

In short, this is the time for striking an even balance. 

Second. In some industries the impact of the Labor-Management Relations 
Act has been unexpected and unfortunate. The act was written, and NLRB doc- 
trines were developed for mines, mills, factories, and similar fixed establishments 
with more or less stable working forces. They are not adapted to the building 
and construction industry, for example, where employment is sporadic and both 
employers and employees move separately from job site to job site. No industry 
is entitled to favored treatment, but since the same law may have a different 
impact on different industries, there is need for revisions which will adapt the 
principles of our present labor laws to the peculiar conditions affecting the con- 
struction industry and any others which do not conform to the general pattern 
of industrial employment. 

Third. Experience shows that some 1947 amendments have not worked out in 
the manner intended. A notable illustration is the provisions dealing with juris- 
dictional strikes (secs. 8 (b) (4) (D) and 10 (k)). There is no controversy 


1 See, e. g., secs. 8 (c), 8 (4), 9 (a), and 208 (b). 
® Sec. 8 (a) (3). 

* Sec. 302. 

* The proviso to sec. 9 (a). 
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over the need for prohibiting this kind of wasteful work stoppage, but the present 
law, as interpreted by the NLRB, has the unfortunate effect of undermining 
voluntary, private methods of adjustment. : 

Fourth. A number of ambiguities on important points should be clarified. Sec- 
tion 8 (d), for example, contains serious uncertainties concerning an employer's 
duty to bargain during the term of a collective-bargaining agreement and the 
extent of the limitations on the union’s freedom to strike. 

Fifth. Several important problems requiring revision of the statute have 
arisen since 1947. 

One such problem is the relationship between State and Federal laws. While 
opening the way to unlimited State regulation of strikes and pickets would seri 
ously hamper national policies and would seem to be a one-sided attack on labor 
activities, there is real need for developing legislation along the following lines: 

(a) Removing any doubt concerning the power of the States to preserve 
peace and public order in labor controversies. 

(b) Permitting the States to apply laws dealing with emergency disputes 
too local for Federal action. 

(c) Authorizing the NLRB to cede jurisdiction to similar State agencies. 

(d) Contirming NLRB authority to decline jurisdiction where the effect 
on interstate commerce is Unimportant and clarifying the power of the States 
to act in this area 

The status of agreements to arbitrate disputes arising under existing contracts 
in actions under section 301 also requires study and clarification. 

Sixth. The Labor-Management Relations Act should be revised to bring both 
NLRB doctrine and some of the provisions enacted in 1947 more closely into line 
with the principle that the Government should not regulate the scope of collective 
bargaining or the terms of collective bargaining agreements. 

Seventh. The internal organization of the NLRB should be strengthened and 
the way opened for expediting NLRB proceedings. 


Il. THE METHOD OF REVISION 


Congress should not attempt to enact labor legislation at this session, except 
minor, noncontroversial amendments. The committee hearings have elicited 
valuable information and focused attention on the troublesome questions. The 
problems should now be referred to an expert commission with the time and 
facilities for working out recommendations in the form, not of generalities, but of 
specific legislation. The commission should be made up of members of the 
Senate and House Labor Committees and disinterested experts drawn from 
men of acknowledged experience in labor relations. Such a commission might 
also include leaders of organized labor and prominent industrialists who have 
participated in collective negotiations for their own companies. It should be 
adequately staffed by men of its own selection. Above all else it should be given 
time for calm deliberation and private discussion. Rome was not built in a day. 
The Constitutional Convention admitted no reporters and (to the best of my 
knowledge) no leaks appeared in gossip columns. 

The present Congress has the opportunity to make a major contribution to 
industrial relations by enacting legislation which the public, labor, and manage- 
ment will accept as a stable framework for collective bargaining. This respon- 
sibility rests with the Senate and House Labor Committees in the first instance 
and ultimately with the Congress. I do not mean to imply that either should 
defer to a commission. I do suggest, however, that a commission of experts 
could serve three valuable functions : 

1. The development of a stable statutory framework for improved industrial 
relations depends first of all upon building up a real consensus of opinion 
behind concrete proposals which, while they are neither perfect answers nor 
entirely satisfactory to anyone, nevertheless commend themselves to all mod- 
erates as the expression of the combined judgments of men whose expertness, 
impartiality, and experience in the field of labor relations are beyond question. 
There is good reason to. believe that, given time and effort, a broad consensus 
of opinion can now be reached which would include substantial bodies of 
moderate opinion from both management and labor. Superficially, the diver- 
gences appear sharp and numerous. The area of agreement behind the bargain- 
ing tactics is obviously larger and more important than the points of dis- 
pute. The function of the proposed commission would be to bring out and 
solidify this body of modern opinion. 
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2. Most of the current issues concerning revision of the Labor-Management 
Relations Act grow out of problems of technique or involve nice questions of 
degree. The basic principles are accepted beyond dispute. No one seriously 
questions, for example, the principle of guaranteeing employees protection 
against employer interference with the rights to organize and bargain collec- 
tively. Problems arise only when the policy of protecting these rights comes into 
conflict with another important policy such as freedom of expression. Similarly, 
there, iS really substantial agreement that the bulk of the strikes are related 
concerted activities declared unfair labdf practices by section 8 (b) weré fit 
subjects for legislative action, that it was necessary to outlaw jurisdictional 
strikes, strikes to compel employers to commit unfair labor practices, and many 
forms of secondary boycott. The present problem is to revise those provisions 
so as to correct misinterpretations and improve their operation. Sections 
8 (b) (4) (D) and 10 (k) should be rewritten so as to support, instead of 
undermine, private settlement procedures. The secondary boycott provisions 
should be rewritten to permit certain justifiable forms of secondary activity and 
to clarify the line between the secondary boycotts to be outlawed and the 
primary strikes and picketing which are the worker's right. Public debate and 
committee hearings tend to exaggerate these differences because the organiza- 
tions representing employers and employees are seeking the maximum advantage. 
Actually, many of the issues are so closely balanced that no one with a sense 
of tolerance or grain of humor can be dogmatic about the answers. On such 
questions the recommendations of the kind of commission I have suggested 
might assist the congressional committees as the consensus of expert opinion. 

3. Such a Commission could furnish the congressional committee with the 
best, distinterested technical assistance. Unfortunately, writing labor legisla- 
tion has taken on some of the complexity of tax laws. Revising the present law 
requires detailed study of a mass of NLRB and court decisions. The words of 
whatever amendments are finally adopted will be interpreted in the context of 
existing doctrine. One of the chief sources of difficulty under the present law 
has been the unexpected backlash of provisions which seemed straightforward 
when read apart from precedent. 

Experience has proved the value of such bodies. Some of the major contribu- 
tions to the development of a national labor policy were made by distinguished 
commissions ; for example, the report of United States Strike Commission on the 
Chicago strike of 1894, the Industrial Commission report of 1902, the Anthracite 
Coal Strike Commission report, and another Industrial Commission report in 
1914. The procedure was abandoned in preparing the Wagner and Taft-Hartley 
Acts, but it has been followed with marked success in the related field of social 
security legislation; thus the 1950 amendments to the Social Security Act were 
largely the work of an advisory body of experts assisting the Senate Finance 
Committee. On the State level, this approach has also been markedly success- 
ful. In 1947 Governor Bradford of Massachusetts appointed a tripartite com- 
mission under the chairmanship of Sumner H. Slichter to review the State labor- 
relations laws. The Slichter Commission made a unanimous report and the 
resulting legislation has been quite generally accepted by industry, labor, and 
the public as a satisfactory framework for collective bargaining. In 1950 we 
pursued a somewhat similar method, although on an entirely informal basis in 
rewriting the State anti-injunction act. 


III. SPECIFIC SUBSTANTIVE RECOMMENDATIONS 


Under this heading there are set forth certain suggestions for specific changes 
in the Labor-Management Relations Act. They are confined to points which I 
have made the subject of close study either in drafting State legislation or in 
my work as professor of law. For this reason they do not cover all the desirable 
revisions. The suggestions are also tentative in the sense that the detailed 
revisions ought, in my judgment, to be worked out by a Commission searching 
for a consensus of moderate but expert opinion. 


1. Blimination of Government regulation of the scope and terms of collective- 
bargaining agreements 


In recent years there has been an increasing tendency to draw the Government 
into the negotiation of collective-bargaining agreements, partly by asking the 
NLRB to define the subjects on which employers and unions are, and are not, 
required to bargain collectively and partly by asking Congress to enact legisla- 
tion regulating the terms which may be included in collective-bargaining agree- 
ments. It is submitted that this trend should be halted— 
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(1) By legislation making it plain that the power of the NLRB to deter- 
mine whether an employer or union is bargaining in good faith does not 
extend to prescribing particular subjects which must or may not be included 
in negotiations. 

(2) By repealing those sections of the present law which limit the terms 
that may be included in collective agreements and substituting other rem- 
edies for the problems of welfare funds and union security. 

NLRB doctrines.—There was little in the original statutory provisions to 
suggest that the NLRB and ultimately the courts should define the scope of 
collective bargaining. Section 8 (5) provided that it should be an unfair labor 
practice for an employer “to refuse to bargain collectively with the representa- 
tives of his employees subject to the provisions of section 9 (a).” 

Section 9 (a) added only that the representatives designated by a majority 
of the employees “shall be the exclusive representatives * * * for the purposes 
of collective bargaining in respect to rates of pay, wages, hours of employment, 
or other conditions of employment.” 

An employer who insists on negotiating with individual employees or who 
takes unilateral action without consulting the union is denying the union full 
recognition.” An employer who takes the position that “the collective bargain- 
ing relationship [consists] of presenting grievances by the [employees’] repre- 
sentatives, fair consideration by the management, and issuance by the manage- 
ment of necessary instructions covering the decisions reached,” cannot be said 
to have accepted the principle of collective bargaining.® Possibly an employer 
who refuses to discuss such a subject as wages, or hours of work, or seniority, 
or the establishment of a grievance procedure could be said to be committing 
an unfair labor practice, for tradition teaches us that every union which has 
received true recognition has bargained about those subjects. But if the em- 
ployer recognizes the union and engages in collective bargaining in good faith, 
he ought not to be held to violate section 8 (a) (5) by refusing to discuss some 
particular question, such as job content, shift schedules, or subcontracting— 
subjects which have long been handled in different ways in different industries. 

Although the Supreme Court has passed no opinion on the question, the current 
of Board and court decisions is flowing strongly in the direction of Government 
regulation. The Board has declared that section 9 (a) covers, in addition to 
wages and hours, such subjects as holiday and vacation pay,’ discharges,’ pen- 
sions,’ bonuses,” profit sharing,” workloads and work standards,” insurance 


benefits,” the closed or union shop,“ subcontracting,“ shop rules,“ work sched- 
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ules,“ rest periods,” and merit increases.” Most of these statements can be put 
aside as unnecessary dicta but a number involve square determinations that the 
Board has the power and duty to decide which subjects an employer must discuss 


®°J. I, Case Co. v. NLRB (320 U. S. 382 (1944)) ; Medo Photo Supply Co. v. NLRB (320 
U. S. 678) ; Great Southern Trucking Co. v. NLRB (127 F. 2d 180, 186 (4th Cir., 1942)). 

®©NLRB vy. Montgomery Ward € Co. (133 F. 2d 676). 

7 Singer Mfg. Co. (24 N. L. R. B. 444 (1940), enforcement granted, 119 F. 2d 181 (7th 
Cir.. 1941)) ; Athens Mfg. Co. (69 N. L. R. B. 605, 606-607 (1946) ). 

8 NLRB v. Bachelder (120 F. 2d 574 (7th Cir., 1941) ). 

* Inland Steel Co. (77 N. L. R. B. 1, enforcement granted, 170 F. 2d 247 (7th Cir., 1948 
cert. den., 336 U. S. 960 (1949) ). 

1 Union Mfg. Co. (76 N. L. R. B. 322 (1948)). 

11 Thid 

13 Woodside Cotton Mills Co. (21 N. L. R. B. 42, 54-55 (1940)). 

iW. W. Cross & Co. (77 N. lL. R. B. 1162 (1948), enforcement granted, 174 F. 2d 875 
(ist Cir., 1949)) ; General Motors Corp. (81 N. L. R. B. 779). 

144 NLRB v. Winona Textile Mills, Inc. (160 F. 2d 201 (Sth Cir., 1947)); Andrew Jergens 
Co. (76 N. L. R. B. 363 (1948); Alewander Milburn Co. (62 N. L. R. B. 482 (1945)). 

5 Timken Roller Bearing Co. (70 N. L. R. B. 500 (1946), enforcement denied on other 
grounds, 161 F. 2d 949 (6th Cir., 1947)) ; cf. Hmerson Elev. Mfg. Co. (13 N. L. R. B. 448 
(1939) ). 

6 Thid. 

17 Inter-City Advertising Co. (61 N. L. R. B. 13877, 1384 (1945), enforcement denied on 
other grounds, 154 F. 2d 244 (4th Cir., 1946)): Wilson € Co. (19 N. L. R. B. 990, 999 
enforcement granted, 115 F. 2d 759 (8th Cir., 1940)); Woodside Cotton Mills Co. (21 
N. L. R. B. 42, 54-55 (1940) ). 

18 National Grinding Wheel Co. (75 N. L. R. B. 905 (1948)). 

® Aluminum Ore Co. Vv. NLRB (131 F. 2d 485 (7th Cir., 1942), enforcing 89 N. L. R. B 
1286 (1942)): NLRB vy. J. H. Allison 4 Co. (165 F. 2d 766 (6th Cir.), cert. den., 335 
U. S. 814 (1948), enforcing 70 N. L. R. B. 377 (1946)); cf. National Grinding Wheei Co., 
supra, note 29. In 5 N. L. R. B. Ann. Rep. 43 (1940), the Board stated that it had also 
held that “a union demand upon an employer to discharge a supervisor was a demand with 
respect to conditions of employment.” The report implied that the ruling involved sec 
8 (a) (5), citing Aladin Industries, Inc. (22 N. L. R. B. 1195, 1216 (1940)). Examination 
of the case makes it plain that the Board held only that employees who struck to enforce 
such a demand did not lose their position as employees oaeae sec. 2 (9). 
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during contract negotiations and which, if any, he may exclude. Approval of 
this postulate is implicit in several courts of appeal decisions.” It must therefore 
be regarded as settled, in the absence of new legislation, and that a union and 
employer must bargain collectively, upon request of the other, about each and 
every subject the NLRB finds to be embraced by section 9 (a). 

There are also two decisions which seriously intimate that the National 
Labor Relations Board and the courts may next assert the power to exclude 
certain proposals from collective bargaining. In Dalton Telephone Co.” the com- 
pany and union thrashed out all the provisions of a collective agreement except 
the company’s demand that the union subject itself to suits for breach of contract 
by registering with the Secretary of State in a manner provided by Georgia law. 
The NLRB held that the company violated section 8 (a) (5) by insistence on 
this proposal. The Court of Appeals for the Fifth Circuit affirmed the ruling, 
saying : . 

“There are certain things about which the parties may bargain or negotiate, 
but which cannot be insisted upon as a condition precedent to the making of a 
contract. The present case presents such a situation. Respondent, by insisting 
that the union became an entity amenable to suit in the State courts left the 
sphere of ‘terms of conditions of employment’ and conditioned his willingness 
to sign the agreement on a matter outside the area of compulsory bargaining.” * 

In the second case a trucking concern called a conference for the purpose of 
negotiating a settlement of a prolonged strike. The union demanded a $5,000 
compliance bond before signing a contract on the ground that the employer had 
repeatedly violated previous agreements. The Board concluded “that the union’s 
insistence upon a bond, in the circumstances of this case, was not wholly un- 
reasonable and that it was not * * * designed to frustrate the settlement of the 
strike.” Nevertheless the Board ruled 
“* * * [T]he union’s good faith in advancing this proposal is not decisive of the 
issue. It is the tendency of such proposals to delay or impede or otherwise 
cireumscribe the bargaining process, which renders them improper. We conclude 
that by demanding this bond as a condition of settlement of the strike, the union 
violated section 8 (b) (3) of the Act.” * 

It is difficult to know what development these decisions presage. The generali- 
zation underlying the Dalton Telephone ruling would seem to be that an employer 
violates section 8 (a) (5) whenever he conditions his willingness to accede to 
the contract proposed by a union upon the union’s taking some concession on a 
subject outside the scope of compulsory bargaining. If so, a union violates 
section 8 (b) (8) whenever it conditions its willingness to accede to a proposed 
agreement upon the employer’s making a concession on a subject outside the scope 
of collective bargaining as defined by the Board. The result of the Conway’s 
Express case confirms this inference, although the language of the opinion makes 
the different but still more troublesome assertion that the union's position was 
unfair because it had a tendency to “delay or impede” the bargaining process. 

The import of the question raised may be illustrated by specific examples. 
Suppose that the United Mine Workers were to inform the Bituminous Coal 
Operators Association that it would accept the terms of a proposed collective 
bargaining agreement if the operators would agree to open the mines only three 
days a week. Would the United Mine Workers be technically guilty of an 
unfair labor practice because it had conditioned its willingness to enter into a 
collective agreement upon the employer's agreeing to curtail the volume of pro- 
duction? Would the case turn on whether volume of production is or is not a 
compulsory subject of collective bargaining? To take another case, suppose that 
the United Automobile Workers were actually to espouse the view its officers 
have sometimes expounded and condition its willingness to execute an otherwise 
satisfactory contract upon an automobile company’s promise not to raise the 
price of cars? Are the prices of the employers’ product embraced within the 
phrase rates of pay, wages, hours, and other terms and conditions of employ- 
ment? If not, would the UAW’s insistence upon its proposals be an unfair labor 
practice? 

There is a strong temptation to push the Dalton Telephone and Conway’s 
Express cases aside as sports, attributable to the early abuse of performance 


* 1. g., Inland Steel Co. v. NLRB (170 F. 2d 247 (7th Cir., 1948), cert. den., 336 U. S. 
960 (1949)). 

187 N. L. R. B. 1001 (1949). 

2 NLRB v. Dalton Telephone Co. (187 F. 2d 811, 812 (5th Cir., 1950)). 

33 International Brotherhood of Teamsters (Conway’s Bepress) (87 N. L. R. B. 972, 979 
(1949), enforced, 195 F. 2d 906 (2d Cir., 1952) ). 
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bonds, but taking the whole body of authority together, it is clear that the 
NLRB and courts have gone a long way toward regulating the scope of collec 
tive bargaining by including some subjects and excluding others... Although the 
arguments are not all on one side, the objections to Government regulation of 
the subject matter of bargaining seem sufficiently serious to warrant legislative 
action. 

In the first place one of the great sources of strength in collective bargaining 
is its flexibility and adaptability to the needs of particular situations. In some 
industries it may be desirable or even necessary for employee representatives 
to participate in the award of merit increases, the scheduling of shift operations, 
and decisions upon whether to subcontract work. In other industries the balance 
of convenience may lie on the side of exclusively managerial decisions. The 
proposition is demonstrated by the wide variety of ways in which industry and 
labor have agreed to handle such matters.“ If it may be said that there is nothing 
in the NLRB rulings which preclude each industry from working out its own 
solution to these problems,” the answer is that although this is theoretically 
true, the practical effect of decisions requiring an employer to bargain this or 
that subject creates heavy pressure for uniform arrangements according to the 
prescription of the Board. Surely no one denies the impact of the Inland Steel 
decision on the spread of pension plans. If the case had gone the other way, 
it would have thrown the weight of government against their development. 

Second, collective bargaining is a changing, dynamic institution. In one area 
its scope may be expanded. In another, the parties’ relationship may not have 
matured to the point where it is wise to expand joint discussions beyond such 
conventional subjects as wages, hours, seniority, and a grievance procedure. 
Moreover, those who fear that management might be able to restrict the scope 
of bargaining today in dealing with weak unions should remember that there is 
another side to the coin—that the power to define the scope of collective bargain- 
ing by inclusion implies the excluding of other subjects, as the decisions I have 
cited portend. If the pension issue had arisen in 19386, would the NLRB not to 
mention the courts, have decided that pensions were within the phrase “rates 
of pay, wages, hours of employment, or other conditions of employment’’? 
Should the issue arise today, would the courts surely hold that the quoted phrase 
includes technological changes, job content, subcontracting, prices, or the level of 
production? 

Third, the Government’s competence to act wisely upon such questions is 
doubtful. An administrative agency is far removed from the subtle practicalities 
which vary from industry to industry and plant to plant. The NLRB is staffed 
chiefly by lawyers, most of whom lack practical experience. Staff advice and 
therefore Board decisions are all too often based upon conceptualism or abstract 
generalities ; precedents are extended by the process of logical deduction without 
much appreciation of the practical significance of apparently small changes in 
the facts. The fault lies not so much in the agencies as in lifting the problems 
out of the hands of those who must live with the solution. 

The chief arguments against this conclusion are two. One is that it negates 
the basic policy of the act—the philosophy that industrial unrest is minimized 
by discussing any issue which the employees wish to raise. Perhaps so; but 
it is not the policy of the act nor would it be a wise policy to pursue industrial 
peace at the expense of every other social or economic ideal. The second argu- 
ment is that employers or unions having disproportionate strength would be able 
to remove from the scope of bargaining issues which everyone will argee ought 
to be negotiated. Some companies in the South have narrowed the area of bar- 
gaining by assenting that subjects which most of us here would regard as 
negotiable are management prerogatives. The ITU might remove from joint 
conferences such important matters as the proportion of apprentices to journey- 
men. To some extent the Government must intervene in favor of weak unions— 
and today, perhaps, in favor of weak employers. The Wagner Act was an 
avowed attempt to protect the weak against the strong. Some aspects of the 
Taft-Hartley Act were intended to weight the scales in favor of the employers 
in cases where a union could exert disproportionate economic power. It is one 
thing, however, to protect employees in forming unions and to support weak 
unions in seeking to secure bona fide recognition. It is quite another for the 


* Materials illustrating this proposition may be found in Cox and Dunlop, Regulation of 
Collective Bargaining by the N. L. R. B. (63 Harv. L. Rev. 389, 401-418 (1950) ). 

* General Controls Co. (88 N. L. R. B. 1242 (1950)) ; Findling and Colby, Regulation of 
Collective Bargaining by the N,. L. R. B.—Another View (51 Col. L. Rev. 170. 171-172 
(1951)) 
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Government to enlarge the scope of the bargaining merely because a union lacks 
the economic power to compel the employer to negotiate on all the subjects it 
desires. 

The solution proposed by the chamber of commerce, is for the Congress to define 
management functions which need not be the subject of collective bargaining.” 
The cure would be worse than the disease, The objections advanced against 
Board and court decisions apply with greater force to statutory regulation. 
Statutory regulation would have the additional defects which I shall mention 
in a moment in discusssing congressional regulation of the terms of collective 
agreements. 

An alternative legislative solution would be enactment of one of the bills 
offered both at the previous and current sessions of Congress to forbid the 
Board to define the scope of collective bargaining.“ This would leave the scope 
of bargaining to the forces of persuasion backed by economic power. The bills 
are not subject to criticism on the ground that they wouid compel uniformity, 
freeze present practices, or substitute Government determination for personal, 
private responsibility. In their present form, however, the bills may unduly 
interfere with the Board’s power to deal with obstructive bargaining tactics on 
the part of a few powerful companies and unions, 

A preferable solution would seem to be to insert in section 8 (d) a simple 
statement to this effect: 

“Nothing in this act shall be construed to regulate or to authorize the Board 
to prescribe or limit the subject matter of negotiations between an employer and 
labor union which are otherwise negotiating in good faith.” 

Union security—In one sense the legislative branch of the Government has 
gone further than the executive or judicial branches in regulating the substance 
of collective bargaining. Although the Sherman Act by judicial construction, 
the Clayton Act of 1914, the Norris-LaGuardia Act, and the Wagner Act were 
all instances of Government intervention profoundly affecting the balance of 
power between employers and employees, the Taft-Hartley law marks the first 
occasion on which the Congress regulated the terms that might be included in 
collective agreements for the purpose of settling in favor of one side or the 
other specific issues which had theretofore been left to discussion and the 
interplay of economic forces. This development has given greater concern to 
many students of labor relations than any other aspect of recent legislation. 

One illustration is section 8 (a) (3) which outlaws the closed shop and limits 
the union shops to a device for collecting dues. The 1947 hearings produced 
overwhelming evidence of the need for some legislation upon the subject. Union 
security agreements put enormous power in the hands of officials chosen by a 
majority of the employees which may be used to oppress individuals and minori- 
ties within the group. Among the recorded instances of abuse are interference 
with political freedom,” racial discrimination,” the suppression of fair criti- 
cism ” and the denial of even a rudimentary hearing before expulsion from the 
union.” In other cases unions have expelled employees for taking court action 
to set aside an allegedly unlawful contract.” or for testifying against the union 
in an arbitration proceeding.“ Although the abuses are rare and most unions 
can be relied on to eliminate them, it is inconsistent with democratic ideals to 
deny minorities protection on the ground that the majority will not abuse its 
power very often. Some legislation to protect individual employees and minority 
groups was, and is, necessary. 

Sut the union-security question is not simply a problem of minority rights. 
It has been fought out over the conference table and on the picket line because 
the union desired security against internal disintegration and interunion rating, 


*6 See summary of testimony before House Committee on Labor (31 Lab. Rel. Rep. 346). 

7 See, e. g., S. 309, 838d Cong., Ist sess.; H. R. 2510, 88d Cong., 1st sess. 

*8* Hearings 797 (1947) ; DeMille v. American Federation of Radio Artiste (175 P. 2d 851 
(Cal. App. 1946)). 

* FE. g., James v. Marinship Corp. (25 Cal. 2d 721, 155 P. 2d 329 (1944)) : Williams v. 
International Brotherhood of Boilermakers (27 Cal. 2d 586, 165 P. 2d 903 (1946)): ef 
Steele v. Louisville € N. R. R. (823 U. 8. 192 (1944)); Betts v. Easley (161 Kan. 459, 
169 P. 2d 831 (1946) ). 

EE. g., John Wood Mfg. Co. (1 Lab. Arb. Rep. 48 (1945)). 

*E. g., Rodier vy. Huddell (232 App. Div. 531, 250 N. ¥. Supp. 336 (1st Dep't 1931)) ; 
John Wood Mfg. Co. (1 Lab. Arb. Rep. 48 (1945) ) 

®@B. g., Trailmobile Co v. Whirls (331 U. 8. 40 (1947)). 

83. g., Link-Belt Speeder Corp. (2 Lab. Arb. Rep. 238, 348 (1945)). See, also, Heariigs 
1982 (1947). Many other instances of oppression of individuals were called to the atten 
tion of Congress. See id. at 2063-2071. 
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while the employer wished to preserve his relative bargaining power by denying 
this added strength to the employees’ representative. Moreover, aot every com- 
pany opposes closed or union-shop agreements. The union shop may serve useful 
purposes in deterring the growth of dissident groups resulting in interunion 
rivalry within the shop; it may also aid the employer by giving the union effective 
means for carrying out its responsibility to cooperate in securing efficient opera- 
tions in the plant. 

The closed shop is so much a part of the tradition of some industries as to 
make actual enforcement of the present law impossible and its nominal prohibi- 
tion an empty gesture. In the construction industry, for example, there were 
good reasons for this development. Sarring certain extremely large projects, 
employment is sporadic in the construction industry. Relatively few employers 
and employees have the continuing ties that are possible elsewhere. An employee 
may work on the one job site today, next week on another. As often as not 
the shift will mean a change in employers. Similarly a contractor may have 
one or more jobs in a single locality one month, and none within 500 miles the 
month following. This characteristic of the industry gives construction workers 
a more vital interest in new hirings than ordinary factory workers, and it was 
natural for the unions seeking to serve them to move into this field. The busi- 
ness agent has continuing contacts with men possessing the skills of the craft 
he represents. Since he knows what jobs are available, the men keep in touch 
with him. Since he knows what men are out of work and when others will finish 
their present jobs, contractors find him the best source of workmen. It is note 
worthy that projects as vast and critical to the national defense as the Hanford 
atomic energy works and the H-bomb plant on the Savannah River have been 
manned chiefly through recruitment by labor unions having jurisdiction over the 
projects and the consequent responsibility for supplying labor. Similar consid 
erations may also be applicable to maritime employment. 

Under these circumstances it would be wise to replace the union-security 
provisions of the Taft-Hartley Act with new legislation which would grant the 
necessary protection to individuals and minorities while at the same time leaving 
employers and unions free to resolve the issues between themselves. It is 
necessary and proper for Congress to protect individual employees against union 
oppression. It is unsound for Congress to regulate the terms of collective agree- 
ments for the purpose of deciding issues between management and labor. 

The Massachusetts law adopted in 1947, on the unanimous recommendation 
of a tripartite commission appointed by Governor Bradford and headed by 
Sumner H. Slichter, affords a model for desirable legislation. The gist of the 
law may be summarized as follows: 

“(a) It forbids the application of a closed or union-shop agreement to any 
worker to whom full membership is not available because of race, creed, color, 
or sex. 

“(b) It grants every employee expelled from a union an opportunity to 
appeal to the labor relations commission before he is suspended or discharged 
from employment on the ground that he is not a union member in good standing. 

“(c) If the labor relations commission finds that the expulsion was unfair in 
procedure or substance, the employee may not be discharged from his employ- 
ment and the union may not lawfully press for his discharge. 

“(d) All other aspects of union security are left to collective bargaining.” 

There are three objections to the statutory regulation of the terms of collec- 
tive-bargaining agreements. First, the uniformity inherent in any statutory 
rule is not suited to an economy made up of an infinite variety of businesses with 
all sorts of needs and customs. The closed shop, for example, has been abused 
in some industries; it serves no useful purpose in others, but in still others it 
serves a highly useful purpose. A second important aspect of the problem, 
perhaps, is embraced in the old aphorism, “What the Government gives, the Gov- 
ernment can take away.” When unions went to a sympathetic NLRB to expand 
the scope of collective bargaining, they themselves created the risk that indus- 
trialists would go to a sympathetic Congress to curtail it. When industrialists 
lift the problem of union security from the bargaining table into the Capitol, 
do they not create the risk that the Congress may some day resolve the issue, but 
in the opposite manner? In New Zealand and Saskatchewan a certified or regis- 
tered union is entitled to maintenance of membership or compulsory membership 
by statute. Finally, is it wise to make such issues national political problems 
instead of letting them remain small questions to be settled variously, in dif- 
ferent ways, in different places, on different occasions. 
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The provisions of the Massachusetts statute “ with the verbal changes neces- 


sary to adapt them for inclusion in the NLRA are set forth below : 

“Sec. 8. (a) It shall be an unfair labor practice for an employer— 

“(3) By discrimination in regard to hire or tenure of employment or 
any term or condition of employment, to encourage or discourage member- 
ship in any labor organization: Provided, That nothing in this act shall pre- 
clude an employer from making and carrying out, except as provided in sub- 
section 6 hereof, an agreement with a labor organization (not established, 
maintained, or assisted by any action defined in this chapter as an unfair 
labor practice) to require as a condition of employment membership therein, 
if such labor organization is the representative of the employees as provided 
in subsection (a) of section 5 in the appropriate collective-bargaining unit 
covered by such agreement when made, but no such agreement shall be 
deemed to apply to any employee who is not eligible for full membership 
and voting rights in such labor organization. 

“(6) To discharge or otherwise discriminate against any employee 
because he is not a member in good standing of a labor organization with 
whom the employer has made an agrement to require as a condition of 
employment membership therein, unless— 

“(A) Such labor organization shali have certified to the employer 
that such employee 
(1) Was denied admission to, or deprived of, membership in 
_ good standing as a result of a bona fide occupational disqualification 
or the administration of discipline, and 
“(2) Has exhausted the remedies available to him within the 
labor organization including any right of appeal permitted by its 
constitution or bylaws; and 
“(B) Such employee shall have exhausted the remedies available to 
him under section 10. 

“Sec. 10 (m) Any employee who is required as a condition of employment to 
be a member in good standing of a labor organization may file with the com- 
mission a charge alleging (1) that, although eligible to membership, he has been 
unfairly denied admission to, or unfairly suspended or expelled from member- 
ship in, such organization for reasons other than malfeasance in office or non- 
payment of regular initiation fees, dues, or assessments and (2) that such 
labor organization has requested, or is about to request, his employer to dis- 
charge or otherwise discriminate against him because of his failure to maintain 
membership in good standing in such organization; provided, that such charge 
shall be filed not more than 15 days after notice of such request has been 
given the employee by the labor organization. Upon filing of such charge, the 
commission shall have power to issue and cause to be served upon the labor 
organization a complaint stating the charge in that respect and containing a 
notice of hearing. The notice shall be given and the subsequent proceedings 
shall be conducted in the manner provided in subsections (a)—(f). If upon a 
preponderance of the evidence the commission shall determine that the employee 
vas unfairly denied admission to membership in such organization, or that such 
discipline— 

“(1) Was imposed by the labor organization in violation of its constitu- 
tion and bylaws; or 

“(2) Was imposed without a fair trial, including an adequate hearing 
and opportunity to defend; or 

(3) Was not warranted by the offense, if any, committed by the employee 
against the labor organization; or 

“(4) Is not consistent with the established public policy of the common- 
wealth ; 
then the commission shall state its determinations and shall issue and 
eause to be served on the labor organization an order requiring it, in its 
discretion, either to admit or restore the employee to membership in good 
standing together with full voting rights, or else to refrain from seeking 
to bring about any discrimination against him in his employment because he 
is not a member in good standing, and to return to him such union dues and 
assessments as may have been collected from him during the period of his 
suspension or expulsion from the union. If the commission shall not make 
such a determination after hearing, it shall enter an order dismissing the 
charge filed by the employee. 


™ Massachusetts General Laws, ch. 150A, sec. 4, 4A, and 6A. 
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“Nothing contained herein shall be deemed to require a labor organiza- 
tion as a condition of making or enforcing a contract requiring membership 
therein as a condition of enyployment, to accord to nonpartitipants in an 
insurance plan the right to vote on questions pertaining thereto or to grant 
local organizations voting rights in a convention proportionate to their 
membership.” 


Ss 


JURISDICTIONAL DISPUTES * 


During the 1947 debates on proposed changes in the Wagner Act there was 
virtually complete agreement on the need for preventing work stoppages re- 
sulting from jurisdictional disputes. Sections 8 (b) (4) (D) and 10 (k) of 
the present law have three purposes: (1) To outlaw jurisdictional strikes; 
(2) to encourage the settlement of jurisdictional differences without Government 
intervention ; and (3) to empower the NLRB to determine disputes not settled by 
agreement or private arbitration. At least in the case of the construction indus- 
try the statute must be amended along two lines before these purposes can be 
effectuated. 

First, it should give greater support to private machinery for the settlement 
of jurisdictional disputes, especially the National Joint Board for the Settlement 
of Jurisdictional Disputes, which was established by voluntary agreement of 
contractors and unions in the building and construction industry. 

Second, the NLRB doctrines which tend to undermine the industry’s own 
methods for reducing jurisdictional disputes should be overruled and the NLRB 
should be required to use the standards of the industry in making determinations 
under section 10 (k). 

(1) Under the present law the National Labor Relations Board will not issue 
a cease-and-desist order under section 10 (c) or seek an injunction under section 
10 (1) until it has conducted a hearing under section 10 (k) on the merits of the 
jurisdictional dispute. Where the parties to the section 10 (k) proceeding have 
agreed upon methods for the settlement of the dispute, the Board proceeds no 
farther.” It is doubtful, however, whether anything in the present law gives 
affirmative relief to a labor organization against a contractor or opposing union 
which fails to comply with a jurisdictional award made pursuant to private 
agreement. 

These faults could be corrected by two simple amendments. Section 8 (b) 
(4) (D) should provide that a labor organization does not commit an unfair 
labor practice by engaging in concerted action when the employer fails to con- 
form to a jurisdictional award made by the NLRB or by any other body to which 
the employer has voluntarily agreed to submit jurisdictional disputes. Section 
10 (k) should provide that where a labor organization engages in concerted 
action to bring about a work assignment without waiting for, or contrary to, 
the decision of any body to which the parties have voluntarily agreed to submit 
jurisdictional disputes, the Board shall hear and determine the unfair labor 
practice charges without a section 10 (k) hearing. 

(2) Section 10 (k) directs the Board where the parties have not agreed upon 
a method for voluntary adjustment to “hear and determine the dispute.” In 
every case involving the construction industry the Board has refused to deter- 
mine the merits of the dispute and ruled that it had no choice except to enforce 
the work assignment made by the contractor. In Los Angeles Building and Con- 
struction Trades Council ™ the Board said somewhat apologetically : 

“In reaching this conclusion we are aware that the employer in most cases 
will have resolved by his own employment policy, the question as to which 
organization shall be awarded the work. Under the statute as now drawn, 
however, we see no way in which we can, by Board reliance on such factors as 
tradition or custom in the industry, overrule his determination in a situation 
of this particular character.” 

The rule is unsound whether it is required by the statute or results from mis- 
application. Four objections deserve mention. 


% As a resnit of my service as chairman of the Construction Industry Stabilization Com 
mission in 1951-52, I gained some familiarity with the problems of the industry and was 
subsequently retained to moeke a study for certain interested groups. The opinions ex- 
pressed herein concerning the imnact of the Taft-Hartley Act on the construction industry 
were largely developed during this study. They are my individual views and are not 
expressed on hehalf of anv organization. 

%See W. F. Traylor Co. (97 N. L. R. B. No. 148): Manhattan Conatruction Co. (96 
N. L. R. B. No. 160. review denied, 198 F. 2d 320). 

87 N. L. R. B. 177 
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First, while the public interest demands the prompt resolution of jurisdictional 
questions without work stoppages, there is no public interest investing con- 
tractors with final power of decision. Once in a while the work assignment 
may make a difference in cost but this is not often a significant factor. 

Second, since the clash of interest in a jurisdictional controversy often involves 
differences between general and specialty contractors, or between different 
specialty contractors, as well as between two craft unions, the contractors may 
well be entitled to a voice in the decision. In times of slack employment, how- 
ever, the assignment of disputed work to one craft rather than another may 
well award the former sufficient job opportunities and deprive the latter of 
needed employment. It is contrary to the basic philosophy of collective bar- 
gaining to deny employees the opportunity to participate effectively in making 
decisions so important to their own interests. 

Third, vesting the power to determine jurisdictional disputes in contractors 
threatens to disturb the customs and established practices of the construction in- 
dustry. For half a century jurisdictional disputes have been resolved by build- 
ing trades unions through interpretation of their charters, awards by the AFL 
Building and Construction Trades Department and national and local agree- 
ments. To give a contractor power to disregard these arrangements is not only 
upsetting but would tend to revive jurisdictional differences once settled. For 
example, the unfortunate dispute between the carpenters and the laborers over 
the removal of forms after pouring concrete has been resolved by an agree- 
ment negotiated between the two unions. If some contractor, through igno- 
rance or perversity, were to make an assignment to the laborers inconsistent 
with the terms of that agreement, the individual carpenters could scarcely be 
expected to sit quietly by. Of course, concerted action to enforce the agree- 
ment would violate section 8 (b) (4) (D) and in due course an injunction might 
issue, but the fear of an injunction is not likely to prevent the concerted action. 
One cannot banish strikes by men who feel deeply aggrieved merely by passing 
a law that there shall be none. Furthermore, if a contractor may deprive car- 
penters of work assigned to them by the agreement, is it not likely that the 
carpenters will seek to persuade other contractors to give them work assigned 
to the laborers by the agreement? Thus the whole controversy would be grad- 
ually reopened. 

Fourth, the policy tends to undermine the industry’s own method for elimi- 
nating jurisdictional disputes. On May 1, 1948, the construction industry es- 
tablished the National Joint Board for Settlement of Jurisdictional Disputes. 
The board is composed of representatives from the building trades unions, the 
Associated General Contractors and some 8 associations of specialty contractors. 
The building trades unions and contractors are equally represented. An inde- 
pendent chairman handles administrative matters and casts the deciding vote 
in case of a tie. Despite the difficulties the national joint board has greatly re- 
duced the number of jurisdictional strikes and has shortened their duration. 
For the NLRB to award a contractor the absolute power to make work assign- 
ments would encourage contractors to dissociate themselves from the agree 
ment establishing the national joint board in favor of asserting the prerogatives 
given them by the NLRB. Thus far the tendency has not become marked but it is 
only huinan nature to assert such power as the law awards. Furthermore, the 
most likely explanation of contractors’ continued adherence to the national joint 
board procedures, is that the NLRB procedures are so cumbersome and pro- 
tracted that that Board is unable to deal effectively with the jurisdictional 
strikes beyond the power of the joint board to handle. Stronger administra- 
tion would therefore enhance the difficulty. 

NLRB decisions in cases involving other industries indicate that the Board 
may be becoming aware of the weaknesses of leaving the settlement of jurisdic- 
tional disputes exclusively to employers. In these cases the Board has treated 
disputes over work assignments as if they involved definition of bargaining 
units.” It has also indicated that where the bargaining unit had been defined 
in an election proceeding, that definition would be treated as decisive in a section 
10 (k) hearing.” 

In appraising this approach it is important to observe the distinction—which 
the statute presently overlooks—between different kinds of jurisdictional dis- 
putes. One kind of jurisdictional dispute usually results from competition 


_ *% Winslow Bros. & Smith Co. (90 N. L. R. B. 1379) ; Equitable Gas Co. (101 N. L. R. B. 
No. 99) ; Safeway Stores, Inc. (101 N. L. R. B. No. 50). 
*® Safeway Stores, Inc., supra. 
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among AFL and CIO unions in organizing new plants or else from overlapping 
or ambiguous charters granted by a parent organization. Although the de- 
mands may be phrased in terms of jurisdiction, the real issues are: “Which 
union shall represent the employees in a given establishment for ‘the purposes 
of collective bargaining? To which union shall they be required to belong as 
a condition of employment?’ Thus, the essential characteristics of this first 
group of cases are 
(1) Most of the employees in the establishment or bargaining unit will 
continue to do the same work regardless of the outcome of the controversy. 
(2) The employees will be represented by, and under a union-shop agree- 
ment compelled to join, the successful union as a condition of employment 
regardless of their own wishes, 

For convenience, cases in this category may be called organizational disputes 
or representational disputes. 

A second kind of jurisdictional dispute results from the conflicting claims 
to job opportunities. A typical instance is the dispute between carpenters and 
laborers concerning jurisdiction over stripping the forms after pouring concrete, 
over the installation of heavy iron pipe carrying gases to and from the blast 
furnaces in a steel mill. The issue was whether the work shall be done by car 
penters or laborers. If the carpenters prevailed, the laborers would be taken 
off the work and carpenters would take over. If the laborers union were suc- 
cessful, the work would be done by laborers. Such a controversy does not raise 
any question of representation. The decision will not affect the employees’ 
choice of bargaining agents or interfere with their union activities. Plainly, 
the carpenters will wish to be represented by the carpenters union, if they choose 
any union; the laborers, by the laborers union. There is not the slightest 
chance that the men could, or would wish to, change their affiliation. Thus the 
essential characteristics of the dispute are just the reverse of an organizational 
or representational controversy : 

(1) The identity of the employees who do the work will depend on the outcome 
of the controversy. 

(2) The employees will continue to be represented by, and to belong to, their 
old unions regardless of the outcome. 

Most of the jurisdictional disputes in the construction industry belong in this 
second category. For convenience, they may be called as “work assignment 
disputes” or “controversies over work assignments.” 

From the standpoint of the construction industry settling work assignment 
disputes as if they were questions of representation is no less troublesome than 
leaving to contractors the power to decide these disputes. In representation 
cases the NLRB has set aside the jurisdictional practices of the industry in favor 
of its own notions concerning the scope of bargaining units.“ The two sets of 
standards are based on different principles and produce inconsistent results 
Equating all jurisdictional disputes with controversies concerning the scope of 
bargaining units would therefore result in NLRB decisions widely divergent 
from the jurisdictional settlements worked out in the industry. The difference 
would be widened by the NLRB tendency to put chief reliance upon any con- 
tracts negotiated by the employer promising the work to a particular union.” 
The construction industry has found that such contracts do not provide a 
reliable basis for jurisdictional decisions. Sometimes contractors execute in- 
consistent agreements promising the same work to competing unions. Some- 
times the contracts are ambiguous. Sometimes the real dispute is between two 
contractors. Nor should an employer and one union be allowed to reduce the 
amount of work available to men who had no part in making the agreement. 

The existence of these inconsistent rules of decision is dangerous, not because 
the industry’s rules are superior to NLRB doctrines, but because the concurrent 
existence of the NLRB standards renders it more difficult to bring about the 
peaceful settlement of jurisdictional controversies within the industry. The 
reasons are very similar to some of the objections to allowing contractors to 
make definitive work assignments. 

First, there would be a tendency to resort to NLRB proceedings to reopen 
jurisdictional questions that had been laid at rest by an agreement between the 
interested unions, an award of the AFL building and construction trades depart- 
ment or the decision of the national joint board. The establishment of a new 


* See Guy F. Atkinson and J. A. Jones Construction Co. (84 N. L. R. B. 88) : Northwest 
Line Constructors (Case No. 36—RC-815). 
" Safeway Stores, Inc., supra 
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set of standards different from the standards on which previous decisions were 
based, invites those who lost in the first instance to reopen the issue in the hope 
of achieving a more favorable decision. 

Second, anyone who was dissatisfied with the trend of national joint board 
rulings would be under heavy pressure to withdraw from that arrangement and 
take a chance that the application of NLRB doctrines would give him the juris- 
diction which the joint board denied. 

For the foregoing reasons it is submited that section 10 (k) should be revised 
to provide that NLRB determinations of jurisdictional disputes involving work 
assignments should be made on the merits in accordance with the customs, 
practices, and agreements prevailing in the industry. 

Third, the development of specific statutory changes might better await con- 
sultation with the interested building trades unions and association of contrac- 
tors. In an effort to be as helpful as possible, however, specific language is set 
forth below which embodies the proposed changes in sections 8 (b) (4) (D) and 
10 (k). 

“Sec. 8 (b) It should be an unfair labor practice for a labor organization or 
its agents 

* * - os * * * 


(4) To engage in or to induce or encourage the employees of any em- 
ployer to engage in, a strike or a concerted refusal in the course of their 
employment to use, manufacture, process, transport, or otherwise handle or 
work on any goods, articles, materials, or commodities or to perform any 
services where an object thereof is: * * * 

“(D) Forcing or requiring any employer to assign particular work to 
employees in a particular labor organization or in a particular trade, 
craft, or class rather than to employees in another labor organization or 
in another trade, craft, or class, unless such employer is failing to con- 
form to a decision of the Board under section 10 (k) or to an agreement 
for the peaceful adjustment of jurisdictional disputes or any award 
thereunder. 

“Sec. 10 (k) Whenever it is charged that any person has engaged in an unfair 
labor practice within the meaning of paragraph (4) (D) of section 8 (b), the 
Board is empowered and directed to hear and determine the dispute out of 
which such unfair labor practice shall have arisen, unless, within 10 days after 
notice that such charge has been filed, the parties to such dispute submit to the 
Board satisfactory evidence that they have adjusted, or agreed upon methods for 
the voluntary adjustment of, the dispute: Provided, That if there is reasonable 
cause to believe that the alleged unfair labor practice violates any agreement for 
the peaceful adjustment of jurisdictional disputes or any award made pursuant 
thereto, the Board shall proceed without a hearing or determination under this 
subsection. In determining a dispute in the building and construction industry 
over the assignment of work between the members of two or more labor organi- 
zations following different crafts or callings the Board shall disregard any prior 
definition of the bargaining unit and shall be governed by the customs and prac 
tices of the industry (not inconsistent with the public interest) as shown by the 
charters of labor organizations, voluntary national or local agreements and the 
decisions of any private body established for the settlement of jurisdictional 
disputes. The Board’s determination of such a dispute shall identify the craft 
or trade to which the work is awarded by reference to the labor organization, 
except as provided in section 8 (a) (38) hereof. Upon compliance by the parties 
to the dispute with the decision of the Board or upon such voluntary adjustment 
of the dispute, such charge shall be dismissed.” 

Similar changes should be made in section 303. 


SECONDARY BOYCOTTS 


Sections 8 (b) (4) (A) and (B) of the present National Labor Relations Act 
have given rise to more controversy concerning their administration than any 
other section. These criticisms are inescapable because the line must be drawn 
between primary and secondary picketing in a great variety of situations where 
the differences are shades of degree. It seems plain, however, that no legislation 
can be drafted, which would avoid the necessity for ad hoc NLRB decisions and 
that Congress cannot review and legislate specially on every case the Board has 
decided. 

In my judgment, however, there are two respects in which sections 8 (b) (4) 
(A) and (B) should be tightened. 
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1. The Board has held that it is not an unfair labor practice for a union to 
threaten an employer with a strike or picketing unless he ceases to do business 
with a second employer with whom the union has a labor dispute.“ The rule 
has been applied even when the threats were made to minor supervisors in the 
presence of union employees whom it would be an unfair labor practice to induce 
to strike.“ The decisions are a correct interpretation of the words of sections 
8 (b) (4) (A) and (B), but they permit circumvention of their purpose. The 
language should be revised to make such threats unfair. 

2. In several cases the Board has held that sections 8 (b) (4) (A) and (B) 


do not apply where the secondary employer agrees that his employees may refuse 
to handle or work on goods of an employer with the union which has a labor dis- 
pute.“* Although the decisions involve a reasonable interpretation on a question 
which the statute left ambiguous, it seems plain that the NLRB rule invites 
strong unions to nullify sections 8 (b) (4) (A) and (B) by insisting on the in- 
clusion of a waiver in any collective-bargaining agreement. The present law 
should be revised to make it plain that the conduct prescribed by sections 
& (b) (4) (A) and (B) is an unfair labor practice regardless of the employer's 
consent. 

There are three respects in which section 8 (b) (4) (A) goes too far in re- 
stricting union activities. 

1. It should not be an unfair labor practice for a labor union to induce em- 
ployees to strike where their employer is doing work on behalf of another em 
ployer because the latter is engaged in a labor dispute. 

The point may be illustrated by an actual example. Several years ago the re 
fineries of a large oil company were on strike, but there was no interruption of 
production in its oil fields not of distribution at its filling stations. A small in 
dependent company entered into an agreement with the large oil company to re- 
fine oil produced in the latter’s fields and to turn it back to the latter for delivery 
to its filling stations. Under section 8 (b) (4) (D) of the Taft-Hartley Act it 
would be an unfair labor practice for the union to induce the independent com- 
pany’s employees to strike. Such action should not be an unlawful secondary 
boyeott because it is fair to permit the union to seek allies among the independ- 
ent’s employees where the independent has undertaken to help the struck em- 
ployer to win its dispute with the Oil Workers Union. 

S. 655 would partly remedy this deficiency but it is to narrow because it is 
confined to refusal to work on the very goods farmed out by the struck establish- 
ment whereas any kind of strike should be permitted against the employer who 
surrenders his neutrality by agreeing to do work through his employees for the 
benefit of an employer whose workers are engaged in a labor dispute. It would 
seem preferable to use the language of the Massachusetts statute (Mass. Gen. 
Laws, c. 149, sec. 20C (f)) which outlaws secondary boycotts but permits a union 
to direct concerted activities at an employer “who, by any agreement, understand- 
ing or arrangement with an employer engaged in a labor dispute, is requiring his 
own employees to perform work or services which would be done by the employees 
of such employer in the absence of the labor dispute.” 

2. The Massacliusetts statute described above also excepts from the definition 
ef an unlawful secondary boycott activity directed at an employer “the greater 
part of whose current business over a representative period is processing, selling, 
handling, transporting or otherwise dealing in the goods of an employer primarily 
interested in a [current] labor dispute.” 

The impact of this provision luiay be illustrated by a simple example. Suppose 
that a large retail department store were to engage a small trucking firm to 
make all its retail deliveries and that the greater part of the business of the 
trucking firm is the delivering of parcels for the retail store. If a strike was 
in progress at the retail department store, the Taft-Hartley Act would prohibit 
the union from inducing the delivery truck drivers to go on strike. The Massa- 
chusetts statute would except such activities from the definition of unlawful 
secondary boycotts. ‘Lhe underlying theory is that although the delivery service 
may be operated by a separate corporation or partnership, its dependence upon 
the store for the greater part of its business shows that in a substantial sense 
it is really only a department of the retailer’s operations. The vice in a second- 
ary boycott is that it extends a labor dispute out into the community at the 


“ International Brotherhood of Teamsters (Conway’s Express) (87 N. L. R. B. 972, af- 
firmed, 195 F. 2d 906) 

#* Local 878, International Brotherhood of Teamsters (92 N. L. R. B. 253). 

“E. g., International Brotherhood of Teamsters (Conway’s Ea.), supra. 
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expense of neutral employers. An employer who does more than half his business 
with the company affected by a labor dispute is not a disinterested bystander. 

3. Section 8 (b) (4) (D) left it uncertain whether, if more than half his busi- 
ness is with the primary concern, there is great likelihood that nearly all of it 
will be. The members of a building trades union might refuse to work on, and 
picket, a project on which someone of the subcontractors is employing nonunion- 
men. The Supreme Court has now decided that the Taft-Hartley law prohibits 
this kind of union activity.“ The limitation is unnecessary and unfair. Since 
the dispute is confined to a single construction site, there is no danger of its 
spreading through the communty in the manner of other secondary boycotts. 
Where all the men are employed on a single project, the construction industry’s 
practice of dividing a project among numerous general and specialty contractors 
should not be allowed to obscure the common interest of all the men on the job— 
treating each craft separately under such circumstances is like saying that where 
the employees of one department in a factory are engaged in a dispute with the 
employer they may not ask the other departments to join in a strike. The nub 
of the matter is that all the employees and all the contractors at work on the 
construction site are engaged in so integral an undertaking that none of them 
should be able to plead lack of interest in conditions on the job site. Section 
8 (b) (4) (D) should be amended to allow picketing and other concerted activi- 
ties under these circumstances. 


RELATIONSHIP BETWEEN FEDERAL AND STATE LAWS 


Since 1947 there have been an increasing number of the problems concerning 
the jurisdiction of the State and Federal Governments in regulating labor rela- 
tions. The matter deserves more systematic study before further legislation is 
adopted, but the following tentative conclusions seem warranted: 

1. State and municipal governments should have complete power to preserve 
the peace, protect physical property, and maintain publie order at the scene of 
a labor dispute. The Supreme Court of the United States has held that the 
States retain this power,” but since doubt has been expressed and the decision 
antedates the enactment of section 8 (b) (1), which partially covers the same 
field, the doubt should be allayed by congressional action. 

2. A considerable number of States, including Massachusetts, New Jersey, 
Pennsylvania, Virginia, and Wisconsin, have enacted laws providing for com- 
pulsory arbitration, seizure or similar emergency procedures applicable to labor 
disputes which seriously threaten the public health or safety. In Amalgamated 
Ass'n of Street Rwy. Employees v. Wisc. E. R. Bd.," the Supreme Court held that 
the Wisconsin compulsory arbitration law could not be applied to a utility sub- 
ject to the National Labor Relations Act because the Federal statute preempted 
the field. The decision cast doubt upon the validity of similar laws in other 
States, although the States have continued to enforce such legislation. 

Where a local labor dispute creates a public emergency in which there is a 
serious threat to the public health or safety, the State authorities should have 
power to intervene even though their action is not wholly consistent with the 
policies of free collective bargaining embraced by Federal legislation. A change 
should be made in the statute overruling the Amalgamated case. 

3. The National Labor Relations Board has adopted the policy of declining 
to exercise jurisdiction over essential local businesses even though their effect 
on interstate commerce is technically sufficient to warrant Federal action. This 
policy should be encouraged because local handling is more convenient for the 
parties, because it permits local experimentation and because it enables the 
Board to concentrate time and personnel on cases of greater national importance. 
Businesses over which the Board declines to exercise jurisdiction, however, 
should not be left in a “no man’s land” subject to neither Federal nor State labor 
laws. It would clarify the situation to have a legislative declaration (a) confirm- 
ing the power of the Board to decline to exercise jurisdiction in cases having no 
important. effect on interstate commerce, (b) requiring the Board to define the 
jurisdietion it would exercise by rule, wherever practicable, so that persons 
affected may know whether they are subject to NLRB or State control, and (c) 
authorizing State action in any situation in which the NLRB does not have, or 
would decline to exercise, jurisdiction. 


“4 NLRB vy. Denver Bla. & Construction Trades Council (341 U. S. 675). 
“4 Allen-Bradley Local, No. 111, ¥. WERB (315 U.S. 740). 
47340 U.S. 383. 
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4. In States which have enacted labor relations laws it is desirable and 
practicable for the NLRB to allow a considerable measure of local action even 
in cases which might otherwise be appropriate for NLRB action. Arrange 
ments of this kind were worked by the NLRB and State agencies prior to the 
decision in Bethlehem Steel Company v. New York Labor Relations Board, 330 
U. S. 767. The present statute permits such agreements only where the State 
and Federal laws are identical. The restriction should be removed, and the 
NLRB should be expressly empowered to enter into such agreements. 

5. There should be no general cession of concurrent jurisdiction over labor 
relations to State authority. 

It seems too clear for argument that concurrent State action in the general 
field of employer unfair labor practices and representation proceedings would 
produce conflict and confusion, except where it was done pursuant to careful 
arrangements worked out by the NLRB and State authorities. See Bethlehem 
Steel Company, 330 U.S. 767; LaCrosse Telephone Corporation v. Wis. EB. R. Bd., 
336 U. S. 18. 

It is also unnecesesary and would produce conflict and confusion, to grant the 
States concurrent power to regulate strikes and other concerted labor activities 
in industries subject to NLRB jurisdiction. The reasons are as follows: 

First. The States can be assured the necessary power to preserve peace and 
public order and to deal with disputes threatening the public health and safety 
in the manner suggested above without conferring blanket authority to circum- 
scribe the right to engage in concerted activities guaranteed by NLRA, section 7 

Second. To authorize State action duplicating the unfair labor practices de 
fined by section 8 (b) would subject labor organizations to the possibility of un- 
necessary harassment, and inconsistent rulings. The same criticism applies to 
State action in the general field occupied by section 8 (b) even though not a 
duplication. 

Third. There is no justification for subjecting concerted labor activities to 
State regulation more restrictive than the Federal law unless State laws are 
also to apply where they are more favorable to labor activities. If it is desirable 
to permit the operation of laws theoretically shaped to local conditions, the rea- 
soning cuts both ways. To make State laws applicable only where they are 
more restrictive would be discrimination against labor unions. Moreover, in 
the absence of an exhaustive study of the present state of State laws affecting 
strikes and picketing, such a provision would open the way to repressive legis- 
lation. 

Fourth. The unhampered operation of State strike control laws would inter- 
fer with the exercise of the rights of self-organization and collective bargaining 
guaranteed by the NLRA especially in the case of a large corporation operating 
plants in different States. The necessity for complying with different State 
laws would create confusion and distract the parties from the important task 
of accommodating their differences through collective bargaining. See, for ex- 
ample, International Union v. The O’Brien, 339 U. 8S. 454. 


Senator Gotpwater. The next witness this morning is Dr. Richard 
A. Lester, Department of Economics of Princeton University. 

It is a pleasure to have you here this morning. You may proceed 
as you wish. 


TESTIMONY OF RICHARD A. LESTER, PROFESSOR OF ECONOMICS, 
CHAIRMAN OF THE DEPARTMENT OF ECONOMICS AND SOCIAL 
INSTITUTIONS, PRINCETON UNIVERSITY 


Dr. Lzestrer. Mr. Chairman, I have prepared a statement. I will 
not read it in full, but I would like to refer to parts of it. To begin 
with, I should perhaps give my name for the record. I am Richard 
A. Lester, professor of economics at Princeton University, chairman 
of the department of economics at Princeton University, and research 
associate in the industrial relations section there. 

In my statement I have given something of my experience. I will 
not bother to read that. Also something of my publications. I do 
want to indicate that I have never been a trade-union member, but I 
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have been an employer. I have worked as a foreman in the construc- 
tion of concrete roads. I am chairman of a department of 40 people 
and have some responsibility for a payroll running something over 
$100,000 a year. ' 

I suppose that I should also explain that I am appearing here at 
the committee’s request. These days professors are a little allergic 
to congressional committees and only tend to appear on invitation. 

I should perhaps also add that I have had no connection at any time 
with the Communist Party or, so far as I know, any Communist- 
front organization, nor have I engaged in financial or other activities 
which I would be embarrassed to explain before a congressional com- 
mittee. 

In discussing revision of the Taft-Hartley Act I would agree with 
a great deal of what Professor Cox has said. To a person who is 
in somewhat of an impartial position it is discouraging to see both 
parties taking a rather extreme position in connection with the re- 
vision of this act. 

After the experience that we have had under it, we ought to be 
able to work out a program of revision better than has been indicated 
so far by the hearings in both the House and the Senate, to develop 
some satisfactory compromises based on the experience that we have 
had. Perhaps as Professor Cox suggested, a commission, heavily 
weighted by representatives of the public, including Congressmen, 
would be helpful in working out compromises to some aspects that 
seem to require more study than can be given to them before summer. 

I think in connection with these hearings ee we have lost 
sight of certain basic objectives and certain basic facts. Implied 


in the question you raised about John Lewis’ testimony is the fact, 


I believe, that union and management relations have improved under 
collective bargaining. We have not had free collective bargaining for 
an extended period partly because of the war restrictions and partly 
because of the Wage Stabilization Board control, but I think that by 
and large the relations generally between management and labor 
unions have become more stable and peaceful the longer their expe- 
rience with such bargaining. 

Some people think the railroads and coal industry would be excep- 
tions to that. However, the coal industry has given trouble in terms 
of strikes in any country where it is located. That seems to be a 
peculiarity of the coal industry. In the case of the railroads in this 
country, there are certain other special reasons tied up with the fact 
that we have twenty-odd craft unions competing in terms of prestige 
and we have an industry with declining employment, but if you leave 
aside those two industries that tend to get in the papers so frequently, 
I think, by and large, our experience has been quite good. 

In the last year and a half in the course of a study I have been 
making I have been interviewing some 70 manufacturing concerns in 
the Trenton area. I am surprised how well, on the whole, they get. 
along in their labor relations. i 

The second thing I would say is that it seems to me in this kind of 
legislation our only hope is to rest as much as we can on free collective 
bargaining. That means, in my opinion, that the Federal Govern- 
ment should strive insofar as possible to confine its intervention pri- 
marily to the prebargaining stage; that is, elections and certification. 
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One reason I would not really agree with John Lewis’ suggestion 
to eliminate the Taft-Hartley Act completely is that prior to the 
Wagner Act and prior to the Taft-Hartley Act we had a bot of strikes 
over recognition and the proper bargaining agency. I think there is 
real advantage in having a procedure for certification, for settling 
recognition disputes, and to settle jurisdictional strikes. 

[ think it is undesirable, however, for the Federal Government to 
stipulate in a law detailed and blanket regulations and specifications 
as to what should be in particular labor agreements. We have a highly 
diversified country; each industry tends to be somewhat different. 
do not think it is desirable to put into a law detailed prescriptions 
and restrictions. 

Let me give you one example. I think it probably is a mistake under 
the union- -shop provision to say after 30 days and only after 30 days 
can you, under a union-shop arrangement, provide that workers should 
join unions. I do not believe the law should stipulate that it should 
be 30 days or 30 hours or even 30 minutes. It seems to me your pur- 
pose primarily is to avoid having people forced to join unions before 
they come on the job. And I think that arrangement should be left 
flexible to work out with the employer and the union concerned as to 
how it would apply in each particular industry. 

I can understand some of the reasons for having in some industries 
a considerable probationary period that the employee must undergo 
before he gets seniority rights, and soon. But I think that the period 
of time on the job be fore a person should join a union under a union- 
shop agreement—whet her 30 minutes, 30 hours, 30 days, or 30 months— 
should be left to each industry to work out through collective bar- 
gaining. The two matters can be separated. 

The virtue of collective bargaining is that it is adaptable to the 
peculiarities of the particular situation that the parties face in that 
industry or in that plant. 

Attempts by a Federal omnibus law to meet every complaint that 
unions may have about employers, or that employers may have about 
unions, I think is a mistake. Any such legislative program tends 
to concentrate ill will on that one law. Everybody is sore at the par- 
ticular features of the law. Some of them don’t fit the particular 
case very well. And it seems to me, for a country as large as ours 
and as diversified as ours, there are advantages in keeping Federal 
regulation of the contents of local and industry agreements to a 
minimum. 

Senator Gotpwater. Well, sir, may I interrupt? Before you get too 
far away from your first point, I was interested in your statement 
that in your opinion there is a better state of peace today between 
labor and management than we have seen for some time and that you 
feel it is improving. Senator Neely would ask you this question if 
he were here. In light of that, do you feel that the Taft-Hartley law 
has been a useless law, one that promoted disunity rather than unity? 

Dr. Lester. Well, I suppose in certain respects it has tended to 
promote difficulty and disunity. In other respects it has not. I think 
the very passage of time and experience of people dealing with one 
another is the fact that I would emphasize rather than particular 
aspects of a law. I think just the passage of time, experience in 
dealing with one another, getting to know one another, beginning to 
work out problems with one another, is the fact that has been the 
most significant one. 
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In line with the discussion with Professor Cox, I do feel that 
the States and municipalities are in a better position to deal with 
certain aspects of labor-management relations than is the Federal 
Government. I would have a great deal of difficulty, as he would, in 
drawing the line here. I think his suggestion is perh: ups a very good 
one, that that sort of problem needs a great deal more investigation 
than it has been given so far. 

In my own State of New Jersey, for example, we have a public 
utilities disputes act. I made a study with one of my colleagues of 
the operations of that act. Certain phases of it have not worked 
out so well. In the early years, the Governor was too ready to inter- 
vene and our supreme court has made an unfortunate restricting 
decision. However, the Governor, if not the court, has learned from 
experience, and now is much less prone to intervene early to the detri- 
ment of collective bargaining. For local emergency disputes, it seems 
to me, when there is a genuine emergency, it is desirable to have those 
l:andled at the State level rather than at the national level. By that 
I do not mean to endorse all State strike laws, which are, of course, 
subject to amendment by democratic procedures. Also I would in- 
clude communication under national jurisdiction. 

Other matters which are covered in the Taft-Hartley Act might 
be better handled under separate legislation. I realize that perhaps 
this committee doesn’t deal with those other legislative areas. But 
I am thinking, for example, of the Communist problem, which you, 
Senator Goldwater, have put in a billon. That is general. That isn’t 
confined only to unions. And to put that in a labor relations act, 
I think might have some disadvantages. 

The same thing perhaps should “be true with regard to political 
contributions. Maybe they should be handled under the Corrupt 
Practices Act; or racketeering handled under racketeering legislation. 
They are things that are not peculiar to labor-management relations, 
and putting them into the Taft-Hartley Act has the disadvant age 
that it tends to concentrate on the Taft-Hartley Act, or its successor, 
a great deal of ill will. 

"Take, for example, pensions and welfare funds. I realize that 
perhaps Congress may not want to get into that area on a national 

scale, but one of the main things you want to do there is to protect 
ee funds so that they will be used for certain purposes. Perhaps 
that ought better to be left to the State insurance agencies or some- 
thing of that sort. I am not arguing for any particular one of these 
items, but it seems to me a number of them might better perhaps be 
left in some other legislation, either Federal or State, than to be put 
in national labor relations legislation. 

Another problem that you get into in connection with this type of 
thing, dealing on a national scale with some 15 or 16 million workers, 
some 70,000 local unions, some fifty to one hundred thousand agree- 
ments, is that if you put in legislative provisions specifying in detail 
what the parties must have in their agreements, it may not fit very 
well the particular problems confronting the parties, and you invite 
really widespread violation of the law. 

Now, that is particularly true in connection with the union-shop 
provisions. And you get the situation in the union- shop provisions 
that under the railroads and the airlines legislation, the more restric- 
tive State laws do not apply, but under the Taft- Hartley Act the 
more restrictive State laws do apply. 
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You have a considerable number of unions that are dealing under 
both acts. And it at once raises a question why maritime and inter- 
state trucking, which are competing forms of transportation with 
railroads and airlines, should be under one arrangement, and their 
competitors in airlines and the railroads should be under another 
arrangement. It is not clear why more restrictive State laws should 
apply in the one case and not in the other; to one part of a union and 
not to the other part of the same union. 

Any labor legislation, it seems to me, should also be insofar as it is 
humanly possible, drawn in balanced language. That was true of the 
Railway Labor Act of 1926, and I think that was one of its real 
virtues. There was not one that I know of that charged the Railway 
Labor Act as initially drafted with being one sided or punitive. 

Now, many parts of the Taft-Hartley Act are vulnerable on this 
score. And in revision I would hope that, so far as possible, the lan- 
guage could be balanced so that it would not seem, on the face of it, 
to be punitive legislation of one-sided legislation that seems to put 
the unions in this case behind the eight ball. 

I cite many examples of such one-sidedness in my prepared state- 
ment. I won’t bother to read them. 

Also it seems to me that we have to be careful that we keep labor 
Jegislation insofar as possible and Government intervention insofar 
as possible out of politics. And for that reason I would favor main- 
taining the Federal Mediation and Conciliation Service outside of 
the Department of Labor. I would also want to protect it from 
inroads of a partisan political character. And I should think the 
same thing would apply to the personnel of the National Labor 
Relations Board. 

Senator Gotpwarer. Doctor, in that respect, I agree with you, that 
we should not play politics with these problems. But would you 
suggest that labor unions not enter into politics / 

Dr. Lester. I would agree that they should pursue trade-union mat- 
ters. That is, L would agree that union dues should not be used as 
political contributions. 

When it comes to expenditures, you have some problems with the 
present law, as you know. But I think that people should not, through 
their union dues, be forced to contribute to political activities which 
they may not agree with. 

Senator Doveias. Do you think companies should not participate in 
political activity ? 

Dr. Lester. Yes, I would agree. The same thing would apply. I 
would make it balanced. That is why I think it ought to be in a law 
where it was clear that it is balanced. 

Senator Doverias. Do you thing union leaders should engage in 
political activity ? 

Dr. Lester. I think they should have the same right to participate 
in political activ ity as any citizen. 

Senator Doveras. And heads of companies? 

Dr. Lester. Oh, yes. There seems to be no problem in inducing 
them to do so. 

Senator Gotpwater. Would you think, then, that the labor unions 
should confine their activities to the field covered by labor unions?! 
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In other words, they should not get into politics as a unit? They 
should not use dues or moneys ¢ ollected from the members of the union 
for political purposes? W hat would you feel about the type of polit- 
ical activity recently engaged in by the CIO in taking full-page 
advertisements in the newspapers in an attempt to influence voting on 
legislation that is remotely connected with problems of unions or 
management ¢ 

Dr. Lesrer. I did not see that, so I am not sure to what you refer. I 
think unions are primarily agencies for collective bargaining and labor 
relations. 

Senator Doveras. Should the National Association of Manufac- 
turers carry on advertising or adopt attitudes on public issues, or the 
Chamber of Commerce of the United States? 

Dr. Lester. Well, I think they have the same rights as any other 
group including unions. If organized labor sets up separate organiza- 
tions, like Labors League for Political Education or PAC, [ think 
they have a perfect right to engage in political activities and cam- 
paigns. Insofar as unions are collective bargaining agencies and 
their dues are collected for that purpose, I think then they should 
maintain that kind of activity, but they should have a right to express 
views on legislation in union periodicals. 

This country, it seems to me, should not permit political shifts in 
sentiment to influence labor legislation. It seems to me, personally, 
that the 28 amendments that Senator Taft proposed in 1949 would 
have taken us a long step in the right direction. 

Senator Dovucias. I would like to point out that those 28 amend- 
ments were only offered after the election of 1948. I wish Senator 
Taft were here, because I would not say in his absence anything that 
I would not say in his presence, but it is well known that those amend- 
ments were offered in part to stave off a still more drastic revision 
of the Taft-Hartley law. 

Dr. Lester. I would say the same after this recent election. I don’t 
think the election, as such, should really determine the merits of legis- 
lation in this area. ‘That is, I think the legislation should stand on 
its merits and not be moving back and forth in terms of election re- 
turns. When a certain group gets elected, they may think, “Well, we 
will dominate the situation,” but I think it is well to take this matter 
out of those shifts of political currents and put it on the basis of the 
merits of the legislation itself. 

I want to say a few things about the national emergency disputes 
provisions of this act, because I think it is difficult to conceive of a 
more unsatisfactory procedure than we have at the present time in 
the Taft-Hartley Act under the emergency disputes procedure in 
title II. 

Cy Ching, Director of the Federal Mediation and Conciliation 
Service, after a year of experience with it, indicated most of these 
difficulties. I will not bother to go into it in detail. Essentially, they 
are unfortunate, because the proc cedure has a delaying period to start. 
You have to set up the board of inquiry. The board of inquiry has 
to report. And then the President would have to ask for an injunc- 
tion. That procedure takes from 4 to 14 days. Therefore, the inter- 
vention has to come really before the final day of negotiations, espe- 
cially if it is in a continuous process industry, or an industry in which 
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you would 


really have, with a few days of strikes, genuine national 
emergency. 





Often a lot is settled on the last day of negotiations, and to have 
the Government intervening prior to that, I think, with a board, m: Ly 
be unfortunate. It may interfere with the negotiations and prevent 
the real effect of that last day or last hour. 

Now, another unfortunate part of the procedure is that you put on 
an injunction which restrains one side. It does not restrain the em- 
ployers from stockpiling or preparing for a subsequent period of 
strike. It does not give any assurance, necessarily, of retroactivity, 
when the terms are settled. “ And, finally, I think the vote on the em- 
ployer’s last offer is about as unfortunate an arrangement as I know 
of. It freezes positions just before the injunction is lifted. That 
vote has always gone heavily in favor of the position of the union 
leaders. For workers to vote against the recommendation of their 
leaders, that is, to vote in favor of the employer’s last offer, would be 
to repudiate the leadership. It would leave the union in a disrupted 
state. Strike votes are really a ritual to show the solidarity of the 
group, and that is why, in general, they are overwhelmingly in favor 
of going on st rike, even though the workers often do not really want 
to go on strike 

In this partic ular case, however, it is clear that they would vote to 
reject the employer's last offer, because you are telling them, “You 

can’t have a strike in this industry.” So if they vote to reject the 
employer's last offer, which is similar to saying, “We vote to strike,” 
they are pretty sure that the strike will not last any period of time 
atall. Because the Government will intervene, because it is a national 
emergency, and the workers have already been told that the Govern- 
ment cannot stand a strike for any length of time. 

Then finally, in that procedure, there is a proposal that the Presi- 
dent, in the end, turn the matter over to Congress. If by that is meant 
that Congress will adjudicate the dispute, I can think of no worse 
body, really, with all due respect, than the Congress, to decide the 
merits of a dispute. Take, for example, the steel strike of last year, 
which had 22 issues nominally, but perhaps 100 issues. Certainly 
Congress would have had a great deal of difficulty wrestling with that. 
The Wage Stabilization Board had plenty of trouble, and they were 
only 12 people, as I recall. To toss it into both Houses of Congress 
for final determination would be, I think, very unfortunate. 

The procedure that I am proposing here is one that would give 
flexibility, and does put a great deal of power in the hands of “the 
President. I think you have to do that with these emergency disputes. 
And I think that you have to do that in good part because the handling 
of emergency disputes by the Federal Government is an art. And 
that argues for placing as much stress as possible on collective bargain- 
ing and the settlement of the issues by the parties themselves. 

For that reason, I propose, as one possible procedure to use, a form 
of penalty on both parties, which is a positive incentive for them to 
settle their own probleais 

Now, strike situations differ. The military needs and other needs 
change. So that it seems to me you do need a flexible procedure for 
the President’s intervention in connection with genuine national emer- 
gency disputes. One of the difficulties in the Taft-Hartley procedure 
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is that it hamstrings the President by a single rigid procedure, and 
the parties can tell exactly what is going to happen. 

What I would prefer to see is the President armed, so to speak, with 
a variety of means or procedures, from which he could select one or a 
combination. That would create uncertainty on the part of both 
parties as to what the Government action might be and how they might 
come out under it. 

In addition to that, I propose a step which I believe has not been 
utilized much, but would be available if necessary. Since these na- 
tional emergency strikes, if they are genuine, would be likely to be 
confined to relatively few instances, the question would arise, I think, 
Why, in most industries, can the parties settle their troubles, while 
you, in your industry, haven’t been able to? 

So you might very well ask them to come before a public group and 
explain why in this particular industry they have not been able to 
settle their problems, whereas other industries have, why they have not 
been able to settle on some kind of arrangement to settle it themselves, 
why they are not willing to resort to voluntary arbitration. That is 
the first step that could be used in such instances. 

Then I think that the procedure that has been used in the Railway 
Labor Act, that is, an ad hoe fact-finding board with power to make 
recommendations that are unenforceable, is a good procedure. I think 
also the President should have the power to issue injunctions or cease- 
and-desist orders in connection with any one of these procedures if 
such action proves necessary. 

Senator Doveras. Just a minute. You mean to compel attendance? 

Dr. Lester. Well, to compel attendance, yes. If there is a fact- 
finding board and the strike continues, I think the President ought 
to have the power to get an injunction through the courts, to have 
that strike called off, if necessary, while the fact-finding board is 
going into its operations. 

Senator Doveias. And have the recommendations of the board been 
accepted ? 

Dr. Lester. No. Insofar as possible, I want the Federal Govern- 
ment never to enforce any recommendations. Because I think the 
parties themselves should bargain it out. And all our emphasis 
should be, under any procedure that we put up, the stimulation and 
incentive to maintain collective bargaining and self-settlement by 
the parties. That is why I am against compulsory arbitration. 

Senator Dovetas. Now, an injunction calling off a strike: Would 
that be a permanent injunction, or temporary ¢ 

Dr. Lester. I think it ought to be very temporary. That is, I think 
you do need it, however, if you have an emergency board set up, and 
for some reason or other the strike continues. If it is a real, genuine 
emergency, I think the President ought to have the power to get an 
injunction. 

Now, the final thing I suggest is that the President have the power 
to seize the property. I don’t say he should use this in all cases. It 
is no cure-all, and maybe he wouldn’t use it in any case. But he 
ought to have that power, I think, if you believe, as I do, that there 
ought to be positive incentives for self-settlement of emergency dis- 
putes—power to make it costly for both parties to continue a dispute. 
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What I mean by that is that there should be something similar to 
what is contained in the Virginia Public Utilities Labor “Act. That 
act was first passed in 1947 and revised in 1952, and it exerts financial 
pressure on both parties during the period when the State seizes the 
utility in connection with a labor dispute. What that law does in 
essence is the following: The State takes in the revenues and pays 
out the expenses, but it pays back to the company only 85 percent of 
the net revenues, allowing as expenses the additional cost to the Gov- 
ernment of the operation of the utility. Thus, the employers has, or 
may have, a financial incentive to continue collective bargaining and 
to reach a settlement by collective bargaining, if the Government steps 
in in that way. 

The union people, on the other hand, also have a positive incentive 
to settle the dispute. During period of time the property is under 
seizure, the preeexisting terms of employment remain frozen, and the 
check-off is discontinued, and the Governor has the right—this may 
be a little difficult to do in Federal legislation—to go in and hire new 
employees, that is, the people operating for the State Government 
have the right to go in and hire anyone else that they need to operate 
the property. And in a few cases, the »y have had regular State em- 
ployees operate the buses partially under that law. 

Undoubtedly the imposition of such a two-edged penalty does raise 
certain legal and practical problems. The company may be operating 
at a loss. That was true in 1 or 2 of these instances in Virginia. 
The courts may not allow the Government the full 15 percent of net 
revenue as a fee for operating services as is provided in the law. 
So far there has been no court test on the Virginia law that I know 
of, although there have been 8 cases under it, and perhaps there 
will be a court test very shortly. 

The financial penalty on the employer under this arrangement de- 
pends in part on what proportion his labor costs are of his total cost, 
and how much of a wage increase would be avoided during the period 
of seizure. A 10-percent wage increase in enchange for 15 percent of 
the company’s current profits in some instances might seems to be a 
profitable transaction, if one disregards the effect of this whole pro- 
cedure on industrial relations. If you have the view that I do that most 
companies, most. managements, really want to get along with their 
employees and want to have good industrial relations, want to have 
satisfied employees, then I don’t think they are likely to resort to hav- 
ing the Government seize simply for the purpose of some possible 
profit, avoiding a wage increase for the time being, and only being 
charged 15 perc cent of their profits during the period of seizure. 

I just want to say one thing on this, and then I will be glad to try 
to answer any questions on my whole suggested program. It may be 
cbjected thet this four-way procedure gives the President too much 
power and discretion. Experience would seem to indicate, however, 
that some such legislation is needed where you have genuine emer- 
gency disputes of a national character. I think if the President of 
the United States cannot be trusted to exercise these powers, there is 
no one who can really exercise them. I think you have to trust the 
President of the United States, subject to the protection that the 
courts will provide in case there are constitutional rights or other 
issues of that sort involved. 
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Senator Gotpwater. This was just a point of interest. Suppose 
Government in its usual ineflicient way operated this business during 
the period of seizure in a manner that caused the company to go broke. 
Who would be liable? 

Dr. Lester. Under the Court of Claims, the Government would. 
Rut I am sure that if the Government operated that way, the manage- 
ment would be interested in getting the dispute settled ; if the Govern- 
ment began to operate it that way. 

Now, the only other thing I have here is the question of curbs on the 
area of bargaining. And I don’t think I will bother to read that. I 
think it can be inserted in the record. There is no bill before the 
Senate dealing with that. There is a bill before the House. I think 
personally that would be a real mistake to attempt blanket legislation 
controlling the area of collective bargaining. I have engaged in a 
study of national and regional bargaining in some of these industries, 
and they have had some of the best labor relations that exist anywhere 
in the country. Some of them have been practically strike-free for 
15 to 50 years. And I think it would be a mistake to upset that. That 
does not mean that that kind of thing applies everywhere. It doesn’t. 
Actually, in relative terms the number of people covered by national 
and regional bargaining is only 10 percent of the total at the present 
time, and that percent has been decreasing in the last 10 years. I know 
of no new industry, with the possible exception now of some negotia- 
tions in airlines, that has developed national and regional bargaining 
since 1940, 

So I don’t think that that is really a problem facing Congress at the 
present time. I think there isn’t any need for legislation in that area. 

Senator Dove.as. Mr. Chairman, may I ask a question ¢ 

Senator Gotpwatrr. Certainly. 

Senator Doveias. Some witnesses before the committee go even 
further on this point and say that there should not be company-wide 
bargaining, but that the bargaining should simply be on the plant 
basis. I wonder if you would express your opinion on that! 

Dr. Lester. I would not by law at the present time restrict the kind 
of bargaining that the parties want to have. I think I would leave 
it up to the parties. If, out of that, some abuse develops, then per- 
haps there should be some legislation. But I do not think that you 
should have national legislation determining for the parties the unit 
in which they want to carry on single negotiations. I think that 
should be left up to them, partly because it has been highly success- 
ful in terms of labor relations in most of these industries. It applies 
well in those industries. I don’t say it would apply well in the 
others. I think in the mass-production industries the pattern that 
has developed there of company-by-company bargaining, with some 
companies as wage leaders, is a pattern that was developed long before 
we had collective bargaining. It developed in the steel industry 20 
or 30 years before we had collective bargaining in the industry that 
U. S. Steel was a wage leader. 

Senator Dovetas. U.S. Steel is the price leader, too, is it not? 

Dr. Lesrer. Sure. But that may be the sort of thing that you need 
in that kind of an industry, that tends to be dominated by a few large 
firms. 

In another kind of an industry, where you have a great many 
small firms, this multiple employer bargaining may be much better 
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adapted to their situation. I think you need to leave this to the deci- 
sion, so to speak, of the parties, because they know best what fits 
their particular situation. 

That conclude all I have. There is a paragraph at the end, but 
I will not bother to read it. It expresses some of the sentiments 
that I expressed earlier, that is, that I hope that the Congress will 
enact a fair and well-balanced law which leaves as many of the deci- 


sions as possible to collective bargaining. That sort of repeats some 
of the things I have already said. 


Senator Gotpwarer. Senator Douglas? 

Senator Doveias. Do you feel that the national-emergency feature 
requires amendment, then ? 

Dr. Lester. I would start in from scratch, myself, with the national- 
emergency feature. I think practically every step in the procedure 
now, perhaps without exception, is a mistake. I agree with Profes- 
sor Sumner Slichter, whose name was mentioned earlier in the testi- 
mony. Professor Slichter said it is very difficult to conceive of a 
worse procedure than the existing one in the Taft-Hartley Act. Now, 
I can understand to some extent why certain features of it were put 
in, but I think it ought to be completely overhauled. 

Senator Dovetas. If the union shop is recognized, or if the closed 
shop is recognized, is there any obligation, upon the State, to see to it 
that there is democracy in labor unions or in employers’ associations ? 

Dr. Lester. Senator, I have given this some thought. I haven't 
had a great deal of experience with it. I am not so sure that if you 
took out that 30-day provision in the existing law isn’t perhaps the 
avenue that is desirable to follow. Because once you work it from 
the other end and say, “Well, we are going to permit closed shops, 
but then we are going to make sure that the union is not a closed 
union and make sure that the individual is not penalized, make sure 
he has his civil rights, so to speak, within the union’”—once you go 
down that avenue, take that way, I am not sure that you aren’t into 
the internal regulation of unions, or perhaps employers’ associations 
in a way that it is undesirable for the Federal Government to go. 

I would prefer myself to see us try to continue and improve e along 
the lines that are in the present act. If you took out that 30-day pro- 
vision, which seems to me to be a sort of rigid or blanket stumbling 
block, and simply said: “All right. A person has to get a job first 
under a union shop. He has to come on the job before there can be 
a requirement that he join the union”—that prevents any union from 
controlling the hiring. If you did that, I would like to see us try 
and continue along the line of the present law. I would also, how- 
ever, take out the provision that says that any State legislation that 
is more restrictive would apply. I think I would go along the lines 
of the Railway Labor Act amendment in 1951. 

Senator Doveras. I would like to have you develop that a bit, be- 
cause that is going to be a very important point at issue if this bill 
comes to the floor. 

Dr. Lester. You mean the State laws? 

Senator Doveras. Yes; the so-called preemption provision. 

Dr. Lester. Well, I have lived in the South, and I know something 
of the problems that they have there, but it seems to me that if you 
pass Federal legislation providing for something, unless you want 
to turn that over to the States, that whole business, and say they will 
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have the whole thing with regard to union security, then you ought 
not to say, “If the States have it more restrictive, their laws apply.” 
That is a sort of “heads I win, tails you lose” proposition. It looks, 
on the face of it, to be punitive. 

If the Federal Government is going to act in this area, then I think 
it should have and exercise the authority. Not only do you have 
the problem I mentioned of unions, both in the airlines and the rail- 
roads, and under the Taft-Hartley Act, so that you have them handled 
one way in one case and another way in another, but you have also 
interstate firms that get you into problems of having one arrange- 
ment in one State and one in another. And I think if the Federal 
Government enters into that, it ought to have a consistent policy. 

Now, I can understand that there may be arguments for having the 
State take over the whole thing, but I think as long as the Federal 
Government is in it, it ought to be consistent throughout the 48 States. 

Senator Doveras. Thank you. 

Senator Gotpwater. Do you have any further questions? 

Senator DovuGLas. No more questions. 

Senator Gotpwater. Thank you very much, Doctor; it has been 
a pleasure to have you here. 

(The prepared statement of Dr. Lester is as follows:) 


TESTIMONY OF PrRor. RicHarp A. LESTER, PRINCETON UNIVERSITY 


My name is Richard A. Lester. I am professor of economics, chairman of the 
department of economics and social institutions, and research associate of the 
industrial relations section, all at Princeton University. 

I have been an abitrator in labor disputes, chairman of the Southern Textile 
Commission under the National War Labor Board, Chief of Bureau in the War 
Manpower Commission and the Labor Division of the War Production Board, 
consultant on manpower in the office of Secretary of War Stimson, and member 
of the Federal Advisory Council of the Bureau of Employment Security. 

I am author or coauthor of a number of books on labor matters, including 
Labor and Social Organization (1938), Economics of Labor (1941), Wages 
Under National and Regional Bargaining (1946), Constructive Labor Relations 
(1948), Insights Into Labor Issues (1948), Job Modifications Under Collective 
Bargaining (1950), Compulsory Arbitration of Utility Disputes in New Jersey 
and Pennsylvania (1951), and Labor and Industrial Relations (1951). As a 
member of the staff of the Committee for Economic Development, I prepared a 
report which the CED published under the title “Providing for Unemployed 
Workers in the Transition” (1945). 

I am both an employer and a capitalist. As chairman of a department at 
Princeton University, with an annual payroll exceeding $100,000, I am respon- 
sible for employing junior faculty members and secretarial personnel. And I 
am a stockholder in some 20 corporations engaged in a wide variety of manu- 
facturing and merchandising activities. 

A university professor testifying before a congressional committee these days 
appears under a cloud of suspicion. Consequently, I want to say that I abhor 
communism and have never been connected with any part of the Communist 
Party, either directly or indirectly. So far as I know, I have never been a member 
or supporter of any Communist-front organization. Nor have I engaged in finan- 
cial activities of such questionable propriety and legality that I would refuse to 
tell a congressional investigating committee about them for fear of embarrassing 
exposure and legal prosecution. 


BASIC CONSIDERATIONS IN REVISION 


With respect to the Taft-Hartley Act and proposed revisions, I desire to dis- 
cuss two matters in particular, namely, national emergency disputes and pro- 
posed curbs on the area of collective bargaining. 

Before elaborating on those two topics, I should like, however, to set forth 
in outline form some of the premises upon which my remarks rest. In my view 
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they represent the proper basis for calm consideration of Taft-Hartley revisions. 
Dogmatically stated, they are: x 

Ts Unions and union-management relations tend to mature as experience with 
free collective bargaining accumulates. Relations are generally more stable 
and peaceful in industries with the longest bargaining experience (bituminous 
coal and the railroads may appear to be exceptions). 

2. The only way to avoid detailed Federal regulation of the wages, working 
conditions, and union-management relations is to promote free collective 
bargaining. 

3. The Federal Government should strive to confine its intervention to elec- 
tions and certifications and unfair labor practices dealing with organization, 
representation, and good-faith bargaining; it should seek to avoid blanket legis- 
lative regulation and specification of the terms of particular labor agreements, 
or of the internal affairs of unions, employer associations, or company manage- 
ments. The virtue of collective bargaining is its adaptability to the peculiarities 
of particular situations. 

4. Any attempt to solve by a Federal omnibus-law every complaint that 
employers have about unions or that unions have about employers will concentrate 
ill will on that one act and the resulting legislation will prove to be too Procrus- 
tean for a country as large and diversified as ours. The States and municipali- 
ties are in a better position to deal with many aspects of labor relations, such 
as those involving the use of police functions or the settlement of localized 
emergency disputes. Other matters, like racketeering, political contributions, 
and communism should be handled in separate laws directed at those particular 
problems, which are not peculiar to unions, management, or union-management 
relations. 

5. National legislation concerning unions and union-management relations 
covers 15 or 16 million workers, some 70,000 local unions, and perhaps 50,000 
local agreements. Attempts by legal enactment to make marked changes in well 
established practices raise difficult problems of enforcement and invite wide- 
spread violation of the law. That certainly has been the experience with the 
union-shop provisions of the Taft-Hartley Act, and exempting union-shop agree- 
ments on the railroads and airlines from more restrictive State laws under the 
1951 amendment to the Railway Labor Act has made the oppressive Taft- 
Hartley provision seem more unfair to other industries like maritime shipping 
and interstate trucking. 

6. Any labor-relation legislation should, insofar as possible, be drawn in 
balanced language, so that it does not seem one-sided and punitive. Many 
parts of the Taft-Hartley Act are vulnerable on this score, giving the impression 
in those sections that the law’s purpose is to put labor “behind the eight ball.” 
For example, union officials must execute a non-Communist affidavit to use 
the act, but management is not required to do so; in national emergency strikes, 
a vote by labor on the company’s last offer must be taken, but no correspond- 
ing vote on the unions last demand is required for stockholders; if State 
laws are more stringent with respect to union security they apply, if not the 
Federal law prevails; boycotts by unions are forbidden but boycotts by em- 
ployers are not similarly proscribed, which leaves employers free to use eco- 
nomic pressure in a strike through purchases and distribution of work while 
forbidding unions to cooperate in their use of economic pressure under the same 
circumstances: mandatory injunctions are applicable to unions but not to 
management; certain employer charges of unfair practice get priority of handl- 
ing over union charges. 

7. We must cease playing shortsighted politics with labor-relations legisla- 
tion and agencies. Cycles of management or labor domination carried over 
into Federal legislation only make labor relations a political football, and the 
same is true of efforts to man the Federal Mediation and Conciliation Service 
with party faithful, or to jeopardize its independent standing by transfer to the 
Department of Labor, or to pack the National Labor Relations Board with new 
members. 

When Taft-Hartley was under consideration in the Congress, I explained to 
Republican members of the Senate Labor Committee, and especially Senator 
Smith, my objections to, and misgivings concerning, some of the above-men- 
tioned provisions and particularly the sections on union-security and national- 
emergency disputes (including the voting stipulations that previous experience 
indicated would be the opposite of what their sponsors hoped). Although my 
efforts were seemingly rather ineffective, I nevertheless took no position either 
for or against the act as a whole. 
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This country cannot afford to let a shift in administration bring about a repe- 
tition of the same sort of mistakes as those made in 1947 and 1949. It is to be 
regretted that the Truman administration’s adamant stand prevented adoption 
of Senator Taft’s 28 amendments passed in the Senate in 1949, just as one cannot 
help but be apprehensive about the apparent change of attitude in some quarters 
since November 4 with respect to the kinds of revisions the act needs. The 
needed revisions now are much the same as in 1949; and to an objective observer 
they have not changed perceptively during the past 7 months. 











NATIONAL EMERGENCY DISPUTES 










It is difficult to conceive of a more unsatisfactory procedure than that for 
national-emergency disputes contained in title II of the act. Cyrus Ching, direc- 
tor of the Federal Mediation and Conciliation Service, explained the patent 
defects in his first report for the year ending June 30, 1948. By then that title 
had been used in six disputes, so that his conclusions were based on considerable 
experience. 

The emergency provisions of the act actually hinder disputes settlement in 
the following ways: (1) The President is faced with the dilemma of premature 
intervention or perilous delay, especially in continuous process industries like 
steel and aluminum. The dilemma arises out of the fact that between 4 and 14 
days have been consumed from the time a board of inquiry is named until its 
initial report was prepared, which in turn forms the basis for a request for an 
injunction. Appointment and inquiry by the board well in advance of the date 
set for the strike, though necessary for timely application of an injunction under 
the awkward board procedure, interferes with collective bargaining, occupies 
the parties with the board’s activities rather than with collective bargaining, and 
crystalizes the parties’ positions early because the board has to ascertain them 
and then publicity is given to the stated positions. 

(2) The possibility or certainty of an injunction and the absence of any other 
specified course of Government action affect the strategy of collective bargaining 
by taking the pressure from management and tending to lull the public. No 
assurance is provided for retroactivity of the terms finally accepted or for pre- 
vention of strike preparation, such as stockpiling, during the injunction period. 

(3) The secret ballot on the employer’s “last” offer is a most unfortunate 
arrangement because the workers always vote to reject, which solidifies differ- 
ences just before the injunction is lifted and renders subsequent compromise 
more difficult. Strike votes are really a ritual to indicate union solidarity and 
confidence in the leadership, designed to impress management and the public. 
Experience with the Smith-Connally Act and since under Taft-Hartley has dem- 
onstrated beyond a doubt that the idea of a “last offer” vote is based on the 
false premise that union members will repudiate their leadership and vote to 
accept less than they are likely to get if they vote to reject knowing that the 
Government cannot permit the strike to continue. 

The final step, submission of the dispute to Congress, is certain to put it 
squarely into partisan politics and to subject it to political maneuvering. Con- 
gress is hardly the appropriate body to decide the merits of a dozen or two dozen 
issues in a labor dispute, including such matters as incentive methods of pay- 
ment, seniority, and work rules. With bargaining in terms of “whole-package 
deals,” most of the agreement may be in dispute and slight variations in word- 
ing can make a sigificant difference. It is difficult to think of a more inappro- 
priate body to which to submit a labor dispute for final adjudication than the 
Congress. 

There is no excuse for further delay in replacing the emergency disputes 
procedure in title II with one that will serve to encourage self-settlement by 
the parties themselves, deter resort to Government intervention, and provide 
sufficient flexibility to adapt to changes in the international situation and to the 
existence or nonexistence of wage control. 

The arrangements I recommend are based on the following assumptions: 

1. The goal should be preservation of, and maximum reliance on, collective 
bargaining. 

2. The strike performs the function of penalizing both parties, thus encourag- 
ing compromise and voluntary settlement. 

3. Strike situations differ and military and other needs change, so that it is 
not possible to state in advance the industries or companies in which a strike 
can create a national emergency. 
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4. With such variation in the circumstances surrounding each case, Govern 
ment intervention is bound to be an art. It should have available a number of 
types or methods of intervention and not hamstrung by a single rigiel procedure. 

5. By such means as uncertainty of Government action, public explanation 
by the parties of their inability to agree, and levy of financial penalties on both 
side s, some of the pressures of the strike may be created in cases where a work 
stoppage cannot be permitted to run its course, 

6. Methods of Government intervention tend to acquire a certain magic or dis- 
respect with usage. Frequency of use and failure of a national administration 
to support Board recommendations (as occurred in railroad disputes in 1941 and 
1943) may destroy much of their usefulness, at least temporarily. 

7. Trust must be placed in the President, as representative of all the people, 
to select the proper method or methods of intervention and to apply it or them 
as seems best suited in any particular case to achieve the goal of maximum 
reliance on collective bargaining. 

8. To minimize Federal intervention and permit State experimentation with 
various methods, real emergency disputes whose impact is without significant 
military implications and is confined chiefly to one locality (namely, local elec- 
tric, natural-gas, or transportation strikes) should by amendment of the act be 
made subject to State or municipal intervention, with the Federal Government's 
power to intervene kept in reserve should the situation alter so as to threaten 
national health or safety. 

The Taft-Hartley Act should be revised to give the President by legislation 
the power, in case of a genuine national emergency dispute, to utilize any one 
or a combination of the following: 

1. Appoint an ad hoc board to hold a hearing at which the parties are to 
explain why they have been unable to settle their dispute by collective bargaining 
and to show cause why they should not accept voluntary arbitration. 

2. Appoint an ad hoe fact-finding board with power to make unenforceable 
recommendations. 

3. Apply for a court injunction that could run for a stipulated or unspecified 
period of time. 

4. Seize the property with the power to make it costly for both parties to have 
the dispute continue during seizure. 

Item 4 is designed especially to make Government intervention distasteful to 
both sides, to induce the parties to settle their own troubles. The advantages, 
drawbacks, and resu!ts of use of various methods of Government intervention are 
well explained in the staff report on Emergency Disputes Settlement, prepared by 
Gustav Peck for this committee during the 82d Congress last year. 

If collective bargaining is to be maintained, the Federal Government should 
be in a position to exert real pressure on both parties in order to break a deadlock 
and induce an agreement. As I explained in an article in the New Republic for 
June 16, 1952, the Virginia Public Utilities Labor Act, first passed in 1947 and 
revised in 1952, exerts such financial pressures during State seizure in a labor 
dispute. Under that law, the State takes 15 percent of the net revenues of the 
business as a fee for its operating services during the seizure period and the pre- 
existing terms of employment remain frozen, with discontinuance of the checkoff 
of union dues. 

Undoubtedly the imposition of such a two-edged penalty raises certain legal 
and practical problems. The company may be operating at a loss or the courts 
may not allow the full 15-percent fee. If a company’s labor costs are much larger 
than its net profit, the avoidance of, say, a 10-percent wage increase in exchange 
for 15 percent of the company’s current profits might seem a profitable transac- 
tion, providing one disregards adverse effects on labor morale and other con- 
comitant disadvantages to the company’s industrial relations, but no sensible 
management would do that. Although theoretically it would be desirable to have 
the financial pressure on both parties well balanced and relatively equal, strike 
experience indicates that a significant amount of pressure on each side is usually 
all that is necessary. Also, this method is suggested as only one alternative 
available to the President and not as a cure-all. 

It may be objected that this four-way procedure gives the President too much 
power and discretion. Experience would seem to indicate, however, that some 
such legislation is needed to deal effectively with real national emergency 
disputes. If the President of the United States cannot be trusted to use such 
powers, who can? And the protection of the courts would remain available to 
parties in case they believed that their constitutional rights had been invaded. 
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CURBS ON BARGAINING AREA 


A demand to break up national unions or to subject them fully to antitrust 
egislation occurs each time that labor-relations regislation is under consideration 
n the Congress. 

The arguments offered in support of such proposals are generally based on 
certain false premises. These erroneous assumptions are: 

1. That national and regional bargaining are of major significance and are 
xpanding in importance. Actually collective bargaining under nationwide or 
regionwide negotiations now covers only about 10 percent of all workers under 
collective agreements in this country, and that percentage has been shrinking 
during the past two decades, 

2. That national and regional bargaining are chiefly responsible for crippling 
strikes. Actually the manufacturing industries with such bargaining arrange- 
ments like pottery, glassware, glass bottles, west coast pulp and paper, men’s 
lothing, and full-fashioned hosiery have been practically strike free during 
the past 15 to 50 years. Crippling strikes can and do occur in one company—a 
utility or a railroad; a national emergency dispute could arise with a strike 
of Aluminum Co. of America, United States Steel, New York harbor, or, as did 
occur, one plant of the American Locomotive Co. Crippling strikes took place in 
the railroad and coal industries 50 years or more ago when bargaining was 
on a Ccompany-by-company basis, for strikes that start in one company can s)read 
to others. 

3. That national and regional bargaining lead to unduly high wages through 
monopolistic pricing. Studies, such as my investigation of wages under national 
and regional collective bargaining in seven manufacturing industries reveal 
that wages have not increased faster in those industries than for manufacturing 
as a Whole and that occupational wage rates are not particularly high in those 
industries compared with related industries located in the same areas. 

4. That competition between unions is desirable. Union rivalry is an un- 
stabilizing and inflationary influence. Studies reveal that rival unionism is 
a potent cause of strikes. (See, for example, A. M. Ross and D. Irwin, Strike 
Experience in Five Countries, 1927-1947: an Interpretation, Industrial and 
Labor Relations Review, April 1951, p. 337.) 

When complaints are made against industry-wide bargaining, apparently 
What is meant is wage determination by bargaining with a wage leader, which 
the union then seeks to spread to the rest of the industry. When no bargain 
is made with the leader, the ensuing strike may affect the whole industry. 
Such wage leadership and pattern spreading have, for decades, been character- 
istic of the mass production industries like steel, autos, rubber, agricultural 
implements, and electrical equipment as well as meatpacking, paper, and textiles. 
For example, studies of Prof. John Dunlop and Dr. George Seltzer indicate 
that wage leadership with industry-wide wage movements has characterized 
the steel industry for the past 50 years and thus antedates effective union- 
ization of steel by at least three decades. 

soth writers point out that the uniformity in timing and amount of wage 
change in basic steel during the past half century has been related to price 
leadership and pricing methods in steel and that synchronization of the wage 
behavior is in part a reflection of the business strategy of large firms in that 
type of industry. Consequently, restrictions on the union would not eliminate 
wage leadership and pattern spreading. (See Dunlop, Allocation of the Labor 
Foree, in Proceedings of the Conference on Industry-wide Collective Bargaining, 
University of Pennsylvania Press, 1949, pp. 38-40; and Seltzer, Pattern Bar- 
gaining and the United Steelworkers, Journal of Political Economy, April 1951, 
pp. 322-323.) 

Proposals to subject unions to antitrust legislation seem to overlook the 
following: 

1. That competition and rivalry do not generally have beneficial resuits in 
labor relations, and that labor and management are not competitors in the 
sense that producers of the same commodity are. 

2. That employers have not been subject to the antitrust laws with respect to 
the purchase of labor services, and so have been free to cooperate or collude on 
wages and hiring as they wished without legal restraint. 

8. That the boycott provisions of the Taft-Hartley Act prevent a union from 
taking action against two or more employers whose cooperation to defeat the 
union’s strike is not similarly proscribed under that act. 
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Whenever hearings on labor-relations legislation occur, Congress is urged by 
some groups to enact a law to enforce autonomous local or company unions by 
restricting both bargaining and union action or policy determinatfon to a single 
company or a single locality. 

Advocates of such a program seem unaware of the fact that it would mean 
the practical destruction of craft unionism, the transformation of the two hun- 
dred-odd national unions into ineffectual federations that would duplicate pres- 
ent AFL and CIO setups, the compulsory severance of longstanding institutional 
and personal loyalties, and the enforced isolation of the parts of a movement 
with 15 million members and 150 years of militant tradition. It is like proposing 
to carve up the Presbyterian or Catholic church into local units which shall re- 
main separate and autonomous. 

Such a proposal has, of course, revolutionary implications for the structure 
of industry and for labor relations as well as for the structure of labor unions, 
To be logical and defensible, the program would also have to provide for a 
thoroughgoing dissolution of large firms and employer associations and, like- 
wise, enforce independence of the severed parts of the dismembered company 
and personnel organizations. And in slicing up industrial combinations, ac- 
count would need to be taken of the appropriateness of each segment as juris- 
diction for a union. It has repeaterlly been emphasized by labor experts that 
little more reason exists for cutting unions up accorcing to the odd assortment 
of activities in which many multiplant companies ure presently engaged (or 
may become engaged) than there is for a company to be restriced.in its opera- 
tions to the jurisdiction of a particular union. To insist that the unit of or- 
ganization of a company and of a union should be identical and continue to 
be indentical regardless of economic change is to ignore the different needs and 
historical development of individual companies and unions. The most economi- 
cal and effective unit for business purposes may be completely inappropriate and 
unsatisfactory for the activities of a labor organization. Neither institution 
should be structurally straightjacketed by the peculiar needs and developments 
of the other. 

Attempt to force by legislative fiat this special type of company unionism 
would generate all sorts of industrial strife and raise problems of enforcement 
that stagger the imagination. By creating a fundamental threat to union exist- 
ence, it would make union security a major issue throughout the economy for an 
indefinite period. Severance of long established institutional ties and enforced 
autonomy of the pieces would require artificial barriers to communication be- 
tween union officials and Federal policing of the internal affairs of labor 
organizations. 

Prof. Sumner Slichter of Harvard is certainly correct when he writes: “It 
would be a mistake for public policy to attempt to undermine the dominant 
position of the national union in the American trade union movement, or to at- 
tempt to convert the movement into a grass roots affair in which union officers 
have much less influence and the rank and file more influence than is now the 
case. The strong national union fits American conditions’—nationwide markets 
served, for the most part, by large business units and workers’ lack of class con- 
sciousness and desire to rely heavily on full-time officials for the conduct of 
union affairs. The sovereignty of the national union in the American labor 
movement is deeply rooted by over a century of experience and is equivalent to 
the sovereignty of the national state in world affairs. 

Gentlemen, may I suggest that the time is now ripe for you to enact a fair, 
well balanced law that leaves as many of the decisions as possible to collective 
bargaining—that avoids vindictiveness and minimizes Federal persecution. If 
you approach this problem in the proper spirit and the right philosophy, the 
country should be able to look forward to a period in which industrial relations 
will be conducted with less rancor and less fear of the threat of crippling strikes. 


Senator Gotpwartrr. I imagine it is the consent of the committee 
that we recess until 2 o’clock. 

Are there any objections? 

The committee will recess until 2 o’clock, when we will hear John J. 
Curtin of the Alliance of Independent Telephone Unions. 

(Whereupon, at 11:55 a. m., the hearing was recessed until 2:00 
p. m.) 
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AFTERNOON SESSION 


(The hearing was resumed at 2 p. m.) 

Senator Tarr (presiding). The committee will come to order. 

Mr. John J. Curtin, president, Alliance of Independent Telephone 
Unions, Newark, N. J., will be the first witness. 

You may proceed, Mr. Curtin. 


TESTIMONY OF JOHN J. CURTIN, PRESIDENT, ALLIANCE OF INDE- 
PENDENT TELEPHONE UNIONS, NEWARK, N. J., ACCOMPANIED 


BY HENRY MAYER, COUNSEL 


Mr. Curtin. Mr. Chairman, my name is John Curtin, president of 
the Alliance of Independent Telephone Unions. 

I have been graciously permitted to present orally, the position of 
the Alliance in; respect to the various suggestions made regarding the 
Labor-Management Relations Act of 1947, as amended. I have pre- 
pared and filed a statement setting forth the position of the Alliance 
generally. I would like, however, to submit an additional statement 
which will be the basis of my or al presentation, voicing opposition to 
the proposed change in the law reflected in a bill introduced in the 
House by Congressman Lucas which has already received the oral 
approv al of both Senator Taft and Congressman McConnell. 

Senator Tarr. I am sorry to contradict that, but I never approved 
it. I have made no statement about it whatsoever. In fact, I rather 
indicated that I doubted the wisdom of acting on any bill this year 
to prohibit nationwide bargaining. 

Mr. Curtin. I am sorry, Mr. Chairman. 

This bill would permit the several States to enact laws prohibiting 
strikes in public utilities, a right now guaranteed under the national 
law. The same objective is retlected in Senator Smith’s bill. 

This move to amend the present labor act has been inspired by the 
decision of the United States Supreme Court in Amalgamated As- 
sociation of Street, Electric Railway & Motor a “Employees v. 
Wisconsin Employment Relations Board, 340 U. S. 383, in which it 
was held that the Wisconsin statute providing arbitration for the 
final settlement of labor disputes in public utilities without strikes or 
lockouts, is invalid. 

We have had experience with such a public utility antistrike law 
in the State of New Jersey. We are unalterably opposed to any 
amendment to the Taft Act which would give the several States the 
right to enact legislation prohibiting strikes in public utilities. 

Senator Tarr. I apologize, Mr. Curtin. When you spoke of the 
bill introduced by Congressman Lucas, I thought you were referring 
to the Lucas bill that had had all the publicity. It is true that gen- 
erally I have indicated a desire that we not preempt the field in 
mublic-utilities matters. That particular bill I am not familiar with, 
but I have expressed myself on the general idea. 


Mr. Curtin. We are opposed to such an amendment because our 
experience has indicated how unfairly restrictive such a State statute 
can be and how it can be used to completely subjugate publiec- utility 
employees and place them in the position of second-class citizens so 
far as the right to strike is concerned and so far as their right to 
negotiate wages, hours, and working conditions is concerned. 
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We feel that such an amendment would create a hodgepodge of 
public utility antistrike laws which would severely curtail the rights 
of public-utility employees. We feel, further, that in those States 
which supplement their public utility antistrike laws with provisions 
calling for compulsory arbitration, a condition will arise whereby 
the parties will constantly rely upon such compulsory arbitration if 
one or the other is convinced that employees have the right to strike 
in lawful situations and we feel that public-utility employees should 
not be excluded from this circle. Deprivation of rights given to other 
workers without compensatory allowances is unfair, tyrannical, and 
gravely frustrating 

This committee is aware that several States already have, on their 
statute books, laws affecting the right of public-utility employees to 
strike in furtherance of legitimate wage, hour, and working-condi- 
tion demands. ‘Thus, in Florida, Indiana, Missouri, and New Jersey, 
legislation exists which outlaws strikes in public utilities, calls for 
State seizure of the public utility, and provides for compulsory arbi- 
tration of the dispute between the public utility and its employees. 
In Kansas, Massachusetts, Nebraska, North Dakota, and Virginia, 
legislation exists prohibiting strikes in public utilities without the 
compensatory allowance of compulsory arbitration. Michigan had a 
law which called for « ompulsory y arbitration but was not clear respect- 
ing the right to strike. The Wisconsin law (which was declared in- 
valid by the United States Supreme Court) provided for the banning 
of — -utility strikes and for compulsory arbitration without, how- 
ever, calling for State seizure of the utility. 

It is obvious that the various States that have enacted legislation 
outlawing strikes in public utilities differ as to the type of legislation. 
The remaining States do not have any public utility antistrike laws at 
all, but I am sure that if the Taft Act is amended to provide for the 
validity of State legislation, a plethora of such legislation will ensue. 
Public-utility employees, therefore, would be subjected to a hodge- 
podge of differing laws, giving them different rights in various States. 

We submit that such a condition is intolerable and is most unfair 
to public-utility employees. For example, the Bell Telephone System 
is nationwide. It is composed of subsidiary telephone companies 
throughout the 48 States. Some of these companies, such as the New 
Jersey Bell Telephone Co., and the New York Telephone Co., do not. 
extend beyond State boundaries. However, ‘such companies as the 
Southern Bell Telephone & Telegraph Co., and the Northwestern Bell 
Telephone Co., are spread over many States. The former covers 9 
Southern States; the latter covers 5 Northwestern States. The 
bargaining agent for the employees of these companies is a single 
union, and must nee essarily be a single union, since the National 
Labor Relations Board has ruled that the employees of each entire 
company constitute a single collective-bargaining unit respectively. 
What an anomaly it would be if 1 of the Southern States provided for 
no strikes in public utilities while the 8 other States had no provisions 
on this subject: Employees of the Southern Bell Telephone & Tele- 
graph Co. would, in such a case, be able to supplement their demands 
by striking in 8 of the States but their fellow-employees in the ninth 
State would have to appear at work every day although they are part 

of the same bargaining unit. 
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However, the intolerable hodgepodge of legislation would not be the 
only result of the suggested amendment to the Taft Act. The expe- 
rience of telephone workers in New Jersey has convinced them, as 
well as the Governor of the State, that a public utility antistrike 
law is unworkable and completely unfair. In this respect, I would 
like to draw the attention of the members of this committee to 
the facts concerning the application of the New Jersey law to the 
1949 threatened strike : against the New Jersey Bell Tele phone Co. by 
the employees in the traffic department of that company. The traffic 
department is represented by Communications Workers of America, 
C1O. On May 10, 1949, a ¢ ‘ollective-bargaining agreement between the 
company and the union expired. The parties could not agree on the 
terms and conditions to be included in a new contract. The New 
Jersey law, at that time, provided for a fact-finding panel to make 
recommendations to the parties and to the Governor for the purpose 
of endeavoring to resolve the dispute. Both parties rejected the 
recommendations of the panel. The Governor of New Jersey seized 
the New Jersey Bell Telephone Co., pursuant to the provisions of 
the New Jersey public utility antistrike law on March 1, 1950—almost 
a year after the dispute first arose. Then, the compulsory arbitration 
features of the law were put into effect. The compulsory arbitration 
board issued its findings of fact, decision, and order after a full and 
extended hearing. The New Jersey law contains certain principles, or 
criteria, by which the arbitrators are to be guided in reaching their 
conclusions. 

The New Jersey Bell Telephone Co. was displeased with the out- 
come of the arbitration proceeding and appealed from the findings, 
decision, and order of the arbitration board. The matter reached 
the New Jersey Supreme Court. That court set aside the findings, 
decision, and order of the arbitration board on what, we submit, is 
rather peculiar reasoning. The evidence before the arbitration board 
showed that a tremendous amount of agreements had been reached 
throughout the country in industry in general, and in public utilities 
in particular, which had provided for wage increases. A pattern of 
wage increases evolved from this evidence. The board of arbitra- 
tion referred to such pattern as a trend. The New Jersey Supreme 
Court, in reversing the board of arbitration, concluded that trends 
could not be used as a yardstick under the standards set up by the 
legislature because a trend was nothing more than a general direc- 
tion taken by something changing, or subject to change. Anyone 
familiar with arbitration of wage disputes knows that one of the 
most important considerations relied upon by arbitrators is a trend in 
wages as evidenced by the existence of recently arrived at wage agree- 
ments. To emasculate such a consideration by a flimsy reliance upon 
a dictionary definition of the word “trend” certainly indicates how 
far a court can go to make a difficult law more difficult. The decision 
of the New Jersey Supreme Court makes it practically impossible 
for a board of arbitrators to use the normal criteria upon which to 
base a wage award. 

But the New Jersey Supreme Court did not stop there. One of the 
subjects of the dispute between the parties involved union shop. The 
board of arbitration, after hearing all the evidence, concluded that a 
modified union shop should be written into the contract. The New 
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sient Supreme Court stated that the board of arbitrators could not 

yard such a modified union shop because the Taft-Hartley Act pro- 
Vv ied for the union shop to be arrived at only after collectiye b: irgain- 
ing. Thus, the employees of the company could not strike for union 
shop under the State law. At the same time, they could not get the 
union shop through any method of compulsory arbitration. 

The irony of the court’s conclusion with respect to union shop, and 
particularly its emphasis upon the Taft-Hartley alleged requirement 
for voluntary agreement, is that it makes the entire “law vulnerable, 
even with respect to the fixing of wages, hours, and other conditions 
of emplovment. Any State statute in the labor-relations field, insofar 
as it affects companies engaged in interstate commerce, invades a pre- 
empted field for exactly the same reasons when it imposes compul- 
sory terms as to wages, hours, or other conditions of employment. 
If the board in this case had no power to impose a union shop, it was 
also without power to impose wages. Actually, the court held the 
statute valid and then set the award aside on grounds that would 
make the statute invalid. 

It is strange indeed that the court placed so much emphasis upon 
the compulsory nature of the law since it wholly and completely ig- 
nored the fact that the entire law is instinct with compulsion. The 
law requires public utility unions to surrender their right to strike. 
The companies are compelled by this law to surrender—though on 
a paper basis—their physical properties to the State. The governor 
is compelled by this law to seize a public utility when an emergency 
arises due to a strike, and he is compelled by this law to create an 
arbitration board. The statute finally, as a matter of language, al- 
though not by way of judicial interpretation, compels such an arbi- 
tration board to resolve all such disputes between the parties. If the 
destruction of voluntarism made the statute vulnerable with respect 
to union shop, then the court should have regarded the entire law 
as sufficiently tainted to warrant its being struck down. 

In New Jersey, as a result of the Supreme Court’s restriction of an 
already restrictive statute, public utility employees are not permitted 
to strike, and yet, in many respects, are not given any of the com- 
pensatory allowances which might be inherent in a compulsory arbi- 
tration. 

We are convinced that all of this is recognized by the governor of 
the State of New Jersey. 

I am the president of the Telephone Workers Union of New Jersey, 
which represents all of the nonsupervisory employees in the plant and 
accounting departments of the New Jersey Bell Telephone Co. We 
have been on strike for a month. A great majority of the employees 
in the traffic department of the company have respected our picket 
lines. Services have been cut appreciably. The situation is no dif- 
ferent from those in past years when the governor did not hesitate 
to seize the telephone company. But he has not done so this time be- 
cause he is aware of the deficiencies in the law and because, I believe, 
he recognizes the incongruities of the restrictions placed upon the law 
by the New Jersey Supreme Court. Perhaps, too, he fears that a 
testing of the constitutionality of the New Jersey law would result 
in it being declared invalid. 

I have heretofore alluded to compulsory arbitration as a compensa- 
tory allowance when public utility employees are forbidden to strike. 
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It is, of course, no such thing. Nothing can compensate for the 
deprivation of a basic right. I am sure that this committee knows how 
inadequate compulsory arbitration is and how it derogates from the 
true collective bargaining process. 

Senator Taft, in the debate which culminated in the enactment of 
the Labor-Management Relations Act of 1947, said on pages 3951-3952 
of the Congressional Record of April 23, 1947: 


We did not feel that we should put into the law, as a part of the collective 
bargaining machinery, an ultimate resort to compulsory arbitration, or to seizure, 
or to any other action. We feel that it would interfere with the whole process 
of collective bargaining. If such a remedy is available as a routine remedy, 
there will always be pressure to resort to it by whichever party thinks it 
will receive better treatment through such a process than it would receive 
in collective bargaining, and it will back out of collective bargaining. It 
will not make a bona fide attempt to settle if it thinks it will receive a better 
deal under the final arbitration which may be provided. 

We have felt that perhaps in the case of a general strike, or in the case 
of other serious strikes, after the termination of every possible effort to 
resolve the dispute, the remedy might be an emergency act by Congress for that 
particular purpose. 

I have had in mind drafting such a bill, giving power to seize the plants, and 
other necessary facilities, to seize the unions, their money, and their treasury, 
and requisition trucks and other equipment; in fact, to do everything that the 
British did in their general strike of 1926. But while such a bill might be 
prepared, I should be unwilling to place such a law on the books until we 
actually face such an emergency, and Congress applies the remedy for the 
particular emergency only. 

The Secretary of Labor on March 11, 1947, testified before the House 
Committee on Education and Labor regarding compulsory arbitra- 
tion and he said: 

Compulsory arbitration is the antithesis of free collective bargaining. Labor 
and representative management are in complete agreement in their opposition to 
measures compelling arbitration. Both are aware that the existence of com- 
pulsory arbitration laws not only eliminates free collective bargaining in 
situations where the parties are genuinely at odds, but will frequently en- 
courage one or both of the disputants to make only a pretense of bargaining 
in anticipation of a more favorable award from an arbitrator than would be 
realized through their own efforts. The net result would be a weakening of 
free bargaining and an increasing reliance on the compulsory arbitration pro- 
cedures, and it is obvious that with the growth of such an attitude, the use 
of conciliation and mediation procedures would decline concurrently. Concilat- 
tion and mediation are instruments of free collective bargaining, aids to the 
parties in arriving at voluntary and mutually acceptable settlements. Com- 
pulsory arbitration would discourage their use in the same degree that it would 
lessen the inclination to bargain freely in arriving at settlements in labor 
disputes. 

It is obvious that compulsory arbitration meets with the disfavor of 
labor, management, and even Government officials. It meets with 
the disfavor of Senator Taft who, nevertheless, is proposing that 
States be permitted to enact legislation which would hamstring the 
right of public utility employees to strike. The result of having stat- 
utes banning strikes in public utilities and, at the same time, contain- 
ing no provisions for compulsory arbitration is to place public utility 
employees in a position of second-class citizens. This very commit- 
tee has had presented to it just a short time ago, a report prepared 
by former counsel of the committee, Merton C. Bernstein, and a former 
staff member, Thomas Hughes, entitled “State Labor Injunctions and 
Federal Law.” This report contained findings showing that States 
are prone to grant labor injunctions without regard to procedural 
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standards considered basic in ordinary litigation and that States, 
further, do not hesitate to use the injunctive process to encroach upon 
activities normally protects ed by Feder: al law. One of the suggestions 
contained in this report is that Congress should exclude all State 
court actions in labor disputes affecting interstate commerce. That 
is pretty much the view taken by the United States Supreme Court 
in Amalgamated Association of Street, Electric Railway & Motor 
Coa h Employ €8 V. Wisconsin Employme nt Re lations Board (340 
U. S. 383) when it ruled that the Wisconsin public utility antistrike 
law was invalid as an encroachment upon Federal powers. 

This much is certain: To place public utility workers in a special 
category and to deny to them rights concededly due to other employees 
merely because of the nature of their employment would be equivalent 
to reducing the public utility worker to a station of inferiority in the 
general population. They would thus be substatus citizens with some- 
what diminished rights and liberties. 

The fact that public utilities are generally privately owned in- 
troduces the factors of human greed and cupidity. A suecessful ex- 
periment imposing relative serfdom on one class of workers would 
encourage its expansion to other fields. Even the category of public 
utility workers could be made sufficiently flexible to include employees 
of any essential industry, the cessation of which would impair the 
public wel fare t to as great an extent as the cessation of operations of 
a public utility. The high degree of industrial integration would 
ms ies it feasible to extend the conce pt of “public interest” to industrie 
affecting “essential” industries. It is not within the realm of fancy 
to conceive of most of our adult population, if present trends continue, 
working for public utilities, industries affected with a public interest,’ 
and industries essential to the continuing operation of industries 
affected with a public interest, and thereby denied many fights of col- 
lective action. 

It is interesting indeed to note that when he was originally inaug- 
urated as Governor of New Jersey, Alfred J. Driscoll made these 
illuminating comments on the subject under discussion : 

This program, which is clearly short of compulsory arbitration, would seem 
to do all that can be done to protect the public interest without invading freedom 
of contract or imposing involuntary servitude. We should seek to avoid com- 
pulsory arbitration of wage matters, since it would mean the end of collective 
bargaining, without which neither free enterprise nor free labor can long endure. 
From the viewpoint of a working federalism, moreover, I doubt whether any 
State can or should undertake to direct any substantial segment of its economy 
pursuant to a policy which has not been accepted by the Federal Government. 

N. J. Session Law Service, 1947, No. 1 p. VII.) 

Inasmuch as the Federal Government has not accepted, and appar- 
ently will not accept, the policy of compulsory arbitration, then no 
State should be permitted to apply such a policy to any phase of busi- 
ness which comes within the category of interstate commerce. Cer- 
tainly, no State should be permitted to wipe out the right to strike in 
any event unless it grants corelative rights to the workers involved 
which will assure the resolution of their ‘disputes. A cavalier disposi- 
tion of this matter which would give carte blanche to a State encour- 
aging it to write any type of law which it thought fit to write, with- 
drawing from public-utility workers the right to strike which is 
guaranteed by the Labor Management Relations Act, would certainly 
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reduce the status of public-utility workers to that of mvoluntary 
servitude. 

It is therefore submitted that the Congress of the United States, if 
it were to enact the type of legislation which it has under considera- 
tion in this regard, should attach thereto, specific conditions in any 
event. No State should be permitted to withdraw from public-utility 
workers, the right to strike unless that State includes legislation which 
will also guarantee to the workers involved, the right to arbitrate any 
and all issues in dispute regardless of their nature. The conditions 
must be made as broad as P ossib le—otherwise, both State legislatures 
and the courts wi attempt to interpret such conditions in such a 
way as to emasculate the counterbalancing right to arbitration. It 
would be a pity indeed if the handcuffs which have shackled public- 
utility workers under the New Jersey law and its interpretation by 
the New Jersey Supreme Court, should be spread throughout this 
Nation with the express permission of this Congress. 

The American Telephone & Telegraph Co. has again embarked 
upon one of its recurrent undertakings; that is, the destruction of 
trade unionism among its employees. It has made effective use of the 
present national laws. Right now, it is using the State of New Jersey 
us a proving ground because of the nature of the law in New Jersey 
as interpreted by its supreme court in relationship to public-utility 
workers and their right to strike. 

The Telephone Workers Union of New Jersey has just gone through 
its sixth week of a strike against the New Jersey Bell Telephone Co., 
a wholly owned subsidiary of the A. T. & T. Its thousands of mem- 
bers did not want such a strike. The company literally forced these 
people into the streets of New Jersey by reason of the position it took 
this year. Its officials, across the bargaining table, advised repre- 
sentatives of the union, as follows: “There is a new administration. 
The ‘honeymoon’ is over.” Whose “honeymoon”? Why, the “honey- 
moon” of thousands of telephone workers, many of whom voted, and 
still vote, under the Republican Party emblem. 

These workers were told this year that they would be obliged to 
accept an increase of $2 to $3 a week, which represented approxi- 
mately 50 percent of the increase given by the New York Telephone 
Co, and the Bell Telephone Co. of Pennsylvania to_almost 100,000 
telephone workers about 6 months ago. The New Jersey proposal 
would have widened the differential in wages to that extent despite 
the fact that the New Jersey Co. in past years has always insisted that 
it was obliged to gear its wages to those paid by the New York and 
Pennsylvania : affiliates of the A. T. & T. 

In addition, the company las adamantly insisted upon transform- 
ing our modified union shop, which was first awarded by a statutory 
arbitration board and then extended voluntarily over a span of years 
by the company into an empty, watered-down shell. It would accom- 
plish two company objectives: (a) A withdrawal of the present re- 
quirement that new employees must join the union within 30 days 
after employment, and (b) that all employees be given a 15-day 

“escape” period. 

We have proposed State arbitration, voluntary arbitration, or any 
other form of arbitration to resolve our disputes with the company 
but these proposals have all been rejected—obviously, because the 
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company is relying upon the fact that the New Jersey law, as in- 
terpreted by its courts, has rendered the telephone woskers in that 
State complete ly impotent. 

It is the position of the Alliance that the Labor Management Rela- 
tions Act of 1947 should not be amended to permit the several States 
to enact public utility antistrike laws without let or hindrance. It is, 
further, the position of the Alliance that if Congress should be per- 
suaded to enact such legislation, then the States should be obliged to 
give to the workers involved, the right to complete arbitration of any 
and all disputes that might arise. 

I thank the committee for its courtesy in giving our organizations, 
through me, this opportunity to present our views on a matter which 
would have so serious an impact upon several million of the most 
loyal, productive, and devoted employees in this country—the public- 
utility workers. 

Senator Tarr. Mr. Curtin, are your workers, your independent tele- 
phone unions, in local telephone service only, or are they in long 
distace, too? 

Mr. Currin. We handle the lines that would be used in inter- as 
well as intra-State. 

Senator Tarr. And you deal directly with the New Jersey Bell 
Telephone Co. ? 

Mr. Curtin. We do, sir. 

Senator Tarr. You see, in the Wisconsin case, it is pretty hard to 
find out any real interstate commerce about a street railway company 
in Milwaukee. The telephone is really more interstate than street 
cars. 

Mr. Curtis. Yes, sir. 

Senator Tarr. Or utilities,even. I mean electric utilities, in a city. 
I never have quite seen why the Federal Government was in a better 
position to deal with street cars and electric strikes than the State 
itself or the city, as far as that was concerned; which is the reason 
I have taken the position I have. Telephones are a little different 
because there you have pretty distinct interstate factor always. 

However, we will be glad to consider your statement. 

Mr. Curtin. I would like, if you please, to now give counsel for 
the Alliance of Independent Telephone Unions, Mr. Henry Mayer, 
an opportunity. 

Mr. Mayer. I just want about 3 or 4 minutes. 

The bill introduced by Senator Smith of New Jersey, S. 1785, 
with the reported approval of Senator Taft, has extraordinary and 
serious implications. It exempts the construction industry, most 
public utilities, and “small” employers from the Taft Act. 

With respect to the millions of construction workers, most of whom 
are in the A. F. of L., it may have been prompted by political 
considerations—— 

Senator Tarr. Look, it is only prompted by one thing, and that is 
that there is no reason why the Federal Government should get into a 
lot of intrastate commerce. The bill itself I have not seen. I have 
not given approval to the bill, or even read it, but the general theory 
of this legislation is merely that the intrastate affairs are hardly the 
affairs of the Federal Government. And that has been my theory not 
only in this field but in many other fields. 
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I think when this law was passed, Taft-Hartley, we did not think 
it covered, or at least I did not understand that it covered, building 
trades. In fact, the Wagner Act did not cover them, and the Wagner 
Act had exactly the same language as the Taft-Hartley law. 

So the question is not one of. politic s or anything else. It is a ques- 
tion of how far the Federal Government has gotten into fields which 
are strictly intrastate fields. 

Now, you have got a good argument in connection with the tele- 
phone, that it is interstate. I think that is a possible argument. 

Mr. Mayer. Well, Senator, with what I know to be your perspicac- 
ity, I am sure you haven’t thought this through, and if you will permit 
me just a couple of minutes, I think you would appreciate what would 
happen if this bill became law. 

It accomplishes for the construction workers the end sought by John 
L. Lewis for workers generally, namely, the repeal of the Taft-Hartley 
law. 

The Smith bill will actually bring about these amazing results with 
respect to construction workers in ‘those States that have no laws to 
the contrary : 

First, they may have closed shops, and even closed unions. 

Second, they may exact high dues and high initiation fees. 

Third, they may indulge with impunity in the jurisdictiona} dis- 
putes which were rife before the enactment of the Taft- Hartley Act 
and actually impelled Congress to pass many of the injunction phases 
of that law. 

Fourth, they may resort to secondary boycotts. 

Now, if other unions, for retaliatory or other reasons, should picket 
construction jobs, they may still be made subject to the Taft Act 
injunctions, NLRB cease-and-desist orders, court decrees, damages, et 
cetera. Not so, however, the construction workers or their unions un- 
der the Smith bill. 

Fifth, they would not lose the various immunities given under the 
Norris-LaGuardia law with respect to injunctions, strict agency re- 
quirements, et cetera. Other unions do, under the Taft Act. 

All of this is disturbingly discriminatory against most of the other 
workers of this Nation. 

For public-utility workers, the Smith bill has devastating implica- 
tions. Some years ago the Twentieth Century fund, through Sumner 
H. Slichter, William H. Davis, Edwin H. Witte, William H. Chenery, 
and others, recommended that public-utility workers should deposit 
their right to strike in escrow and that they should receive in exchange 
premium treatment with respect to wages, vacations, holidays, et 
cetera. The Smith bill moves at a 180 degree tangent away from that 
piously expressed but rarely achieved objective. It would impose 
involuntary servitude upon this group of important workers for these 
reasons : 

First, it will deprive them of the right to strike first guaranteed b 
the Wagner Act and then carried over into the Taft Act. The Smit 
bill is aimed at the United States Supreme Court decision in the Wis- 
consin case, as Mr. Curtin has already pointed out. 

Second, in those States that have no little Wagner act, and there 
are many, these workers would have no protected right to organize 
or to compel good faith or any other kind of bargaining. 
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It would be akin to the situation which now exists with respect to 
the TVA workers, for instance, or workers of other Government- 
owned utilities, where the Taft Act prevents the right to strike, and 
there are no counter provisions anywhere in the law with respect to 
their right to bargain, their right to arbitration, or anything else 
along 1 hose lines. 

Third. There would be no counterbalancing provisions for compul- 
sory arbitration with respect to public-utility workers generally, be- 
cause (a) it is not provided as a condition to exemption in the Smith 
bill, and (b) State legislatures and the courts have demonstrated ; 
predilection to emasculate and delimit State laws on the subject. New 
Jersey is a case in point. In the telephone case, wherein I appeared as 
counsel for the unions in 1950, and we went all the way up to the 
United States Si ipreme Court, the New Jersey Supreme Court made 
such a shambles of the State law that neither Governor Driscoll nor 
any een in the public-utility field will make use of it any more. 

Now, it is sthmetshnd to note, in this connection, that Governor 
Dr cali when he was inaugurated as Governor for the first time, made 
these illuminating comments, and I quote: 

This program, which is clearly short of compulsory arbitration, would seem to 
do all that can be done to protect the public interest without invading freedom 
of contract or imposing involuntary servitude. We should seek to avoid com- 
pulsory arbitration of wage matters, since it would mean the end of collective 
bargaining, without which neither free enterprise nor free labor can long endure. 
From the viewpoint of a working federalism, moreover, I doubt whether any 
State can or should undertake to direct any substantial segment of its economy 
pursuant to a policy which has not been accepted by the Federal Government. 
And that is from New Jersey session law service, 1947, No. 1, page VII. 

Inasmuch as the Federal Government has not acc epted, and appar- 
ently will not accept, the policy of compulsory arbitration, then no 
State should be permitted to apply such a policy to any phase of busi- 
ness which comes within the category of interstate commerce. Cer- 
ti ainly, no State should be permitted to wipe out the right to strike, in 
any event, unless it gr: sive correlative rights to the workers i involved 
which will assure the resolution of their disputes. 

And in New Jersey that cannot happen today, because of the deci- 
sion of the Supreme Court of New Jersey. 

A cavalier disposition of this matter, as indicated in the Smith bill, 
which would give carte blanche to a State encour: aging it to write any 
type of law whie h it saw fit to write, withdrawing from public utility 
workers the right to strike which is guaranteed by the Labor-Manage- 
ment Relations Act, would certainly reduce the status of public-utility 
workers to that of inv oluntary servitude. 

Senator Taft, I still cannot see what a streetcar operation in Mil- 
waukee has to do with interstate commerce, or where the Federal 
Government gets in, on any reasonable interpretation of the Constitu- 
tion. Of course, the Supreme Court has extended these, bearing down 
heavily on the word “affecting,” but the general policy of this ‘admin- 
istration, as I take it, is to let the States run their affairs. That is their 
responsibility. The State is a self-governing body, a sovereign entity, 
just like the Federal Government. The Federal Government does not 
have any business in intrastate commerce. The question is, What is 
intrastate commerce? That is the thing that we ought to define in this 
law, because it has become confused. Some people say the States 
cannot do anything. Other people say they can do conflicting things. 
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In the building trades we have 18 States that prohibit the closed 

shop altogether, any form of the closed shop or union shop. ‘Thirty 
States permit it. Well, if you go back to the States, it may help the 
unions, and it may not. I do not know how we will come out finally. 

But my point is, Why should we concentrate in Washington power 
over a lot of things that are really strictly local affairs? How can the 
Federal Government, for instance, do any more about a public utility, 
an electric strike, in Pittsburgh, than the people of Pittsburgh can do / 
Why should the Federal Government have the responsibility of set- 
tling an electric strike in Pittsburgh, such as we had some years ago? 
Why should the Federal Government have to settle a streetcar strike 
in Milwaukee? Why are they any more competent to do so than the 
State of Wisconsin and the city of Milwaukee / 

Mr. Mayer. Of course, the difficulty is that the Smith bill is all- 
encompassing. 

Senator Tarr. Well, as to the exact wording of the Smith bill, I 
had nothing to do with drafting it, and that is open to question. The 
question is the principle of the thing. The question is, Shall we or 
shall we not—and that is not settled—decide that certain fields of 
activity where the boards have been operating should strictly bea local 
or State matter? That is the problem, really. 

Mr. Mayer. Is there not something basic in the law that you helped 
to write which recognizes the fact that there are groups of workers in 
this country Whose rights actually cross State lines ¢ 

Senator Tarr. Oh, yes. I do not think you can destroy the idea, 
which was not always accepted by the courts, that, going back into 
the production end, it is all interstate commerce. But why is there any 
interstate commerce about a public utility, about a fellow who builds 
a house out in the suburbs of Cincinnati, where I live, in Ohio? What 
is interstate commerce about it? Certain things may have come from 
outside the State, maybe some of the materials, but that operation 
is an intrastate operation. It is not a Federal operation at all, as far 
as I can see. 

Mr. Mayer. My difficulty, basically, is this, Senator, that when 
you wrote the law, [ am sure there was an appreciation of the fact 
that anything as fundamental as the right to strike would be con- 
sidered in connection with a national law of this character in relation 
to workers generally. 

Senator Tarr. I do not think so at all. I stated my own impression, 
that it did not cover the building trades. Because the Wagner Act, 
which you are talking about, that guarantees the right to organize, 
was never interpreted to cover the building trades. 

Mr. Mayer. But the Wagner Act never had provisions dealing with 
jurisdictional disputes. 

Senator Tarr. I know that. But it had in it all of the basic prin- 
ciples, and the language used, as to interstate commerce, is exactly the 
same as in the Taft-Hartley law. We did not extend the jurisdiction 
of the Federal Government, or intend to, when we passed that act. 

Mr. Mayer. You wrote into the law provisions which made it pos- 
sible to extend the jurisdiction, and possibly made it imperative to do 
so. 

Senator Tarr. Not at all. We did not write anything into the law 
that changed in any way what was interstate commerce, what affected 
interstate commerce, and what did not affect interstate commerce. 
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Mr. Mayer. But as soon as you got into the field of jurisdictional 
disputes, you were moving right into the construction industry. 

Senator Tarr. Not at all. There were jurisdictional digputes over 
any factory. We had many such disputes in factor ies as to who should 
be allowed to install machinery. The whole industrial field we were 
covering. No one is suggesting that you take that out. 

Mr. Mayer. But you did take a good deal of territory demon- 
strating there were serious jurisdictional disputes in the construction 
industry, and nobody at that time suggested that the construction field 
was to be eliminated. 

Senator Tarr. Well, I did. You will find it in the hearings all the 
way through. 

Mr. Mayer. You will appreciate our problem. For instance, in 
the telephone industry we have difficulties occasionally with the Inter- 
national Brotherhood of Electrical Workers, which is in the construc- 
tion industry. Now, under the Simith proposal, the International 
Brotherhood of Electrical Workers could picket our jobs, and nobody 
could do anything about it, under the State laws, but we could not 
picket their jobs. 

Senator Tarr. May I say there is one thing about the Smith bill 
that I have doubts about, and that is that even in the building trades 
you get into some fields involving interstate commerce. For instance, 
if somebody tries to boycott or picket a construction job because they 
are using lumber that comes from a mill in Michigan’ where they 
have a CIO union instead of A. F. of L., or no union at all, that seems 
to me to be a direct attack on interstate commerce, and if we had any- 
thing like the Smith law, I would like to preserve Federal jurisdiction 
over such a situation. 

Mr. Mayer. Coming back to your electrical company situation, 
take the decision in the Consolidated Edison case in the Supreme 
Court of the United States. That decision was based completely upon 
the conclusion that the Consolidated Edison Co. was very definitely 
in interstate commerce. 

Senator Tarr. Well, that may be. That particular company may 
be. But as a matter of fact, though, I do not think just because the 
Supreme Court says that Congress does have the jurisdiction to go 
on and cover all sorts of remote features we necessarily should do so. 
In fact, it seems to me we should not. I think we ought to get out of 
intrastate commerce, even though the courts say we could cover it. 

Mr. Mayer. I appreciate that you have had a good many hearings 
in connection with this situation, but I respectfully suggest that it 
might be wise to delve into what the States have been doing with 
respect to labor laws generally, before anything as broad as the Smith 
bill is enacted. 

Senator Tarr. That is up to the States. I have no concern over 
what the States are doing. The States are self-governing, and they 
can do whatever they please in their field, as far as I am concerned. 
My only question is that it is hard to define what is in their field, and 
certainly we need a very complete study to determine that, before we 
enact anything exactly like the Smith bill. 

Are there any questions? 

Thank you very much. 

Mr. Mayer. Thank you, Mr. Chairman. 
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(The prepared brief of Mr. Curtin is as follows :) 


STATEMENT OF JOHN J. CURTIN, PRESIDENT, ALLIANCE OF INDEPENDENT TELEPHONE 
UNIONS, NEWARK, N. J. 


My name is John J. Curtin. I am the president of the Alliance of Independent 
Telephone Unions and I am making this presentation on its behalf. I am also 
the president of the Telephone Workers Union of New Jersey, one of the member 
organizations of the alliance. The alliance consists of 12 major labor organiza- 
tions which are the recognized collective bargaining representatives of about 
100,000 telephone workers employed by a number of the associated companies 
owned by the American Telephone & Telegraph Co. These companies are part 
of what is known as the Bell System. 

The labor organizations which are federated as members of the Alliance of 
Independent Telephone Unions are as follows: 


Telephone Workers Union of New Jersey 

United Telephone Organizations 

Federation of Telephone Workers of Pennsylvania 
Telephone Traffic Union, Upstate Area 

Upstate Telephone Employees Association 
Telephone Commercial Employees Association, Upstate New York Area 
International Brotherhood of Telephone Workers 
Telephone Traffic Union of New York 
Pennsylvania Telephone Guild 

United Telephone Workers of Delaware 
Connecticut Union of Telephone Workers, Inc. 
Pennsylvania Telephone Union 


THE POSITION OF THE ALLIANCE WITH RESPECT TO THE AMENDMENT OF THE LABOR- 
MANAGEMENT RELATIONS ACT AS IT IS PRESENTLY CONSTITUTED 


The Alliance of Independent Telephone Unions, as its name implies, is a group 
of independent unions in the telephone field. They have seen fit to combine their 
forces for mutual protection without affiliating with either the American Fed- 
eeration of Labor or the Congress of Industrial Organizations. 

The alliance, as such, has no collective bargaining powers. Each of its mem- 
ber unions bargains separately with the particular employer in the Bell System 
which employs its constituent members. 

The alliance is, however, the agency through which each of its member unions 
endeavors to present views regarding legislation that might affect both its 
constituent member unions and the general membership of each of such bodies. 

In the telephone field there has been a great variety of experiences under 
the Labor-Management Relations Act of 1947, as subsequently amended, which 
impels the alliance to make specific recommendations for amendments. In 
addition, the alliance begs leave to submit for the consideration of this honorable 
committee recommendations regarding a number of other portions of the act 
which, it respectfully submits, should be changed from the standpoint of equi- 
table labor-management relationship and more efficient operation under the 
law. Specifically, the alliance is concerned with the following portions of the 
law based upon experiences in the telephone field : 

I. The sections which deal with jurisdictional disputes. 
Il. The sections which deal with the handling of national emergency 
disputes. 
III. The sections which deal with union security. 
IV. The sections which deal with dues deductions. 
V. The sections which deal with the filing of non-Communist affidavits and 
financial reports. 
VI. The sections which deal with “professional” employees. 
VII. The sections which deal with injunctions. 


I. JURISDICTIONAL DISPUTES 


We are concerned with section 8 (b) (4) (D) and the manner in which it has 
been interpreted and administered by the National Labor Relations Board. 

Members of our organizations work for what is virtually a monopoly. They 
are trained along special lines for work which is circumscribed within one tech- 
nical field. Most of the people who work for the Bell System regard their jobs 
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virtually as life careers. Any threat, therefore, to their source of livelihood 
becomes much more serious than in the ordinary situation. Their potentialities 
with respect to the matter of getting other jobs are limited. 

From time to time attempts have been made by other labor unions® particularly 
the International Brotherhood of Electrical Workers, A. F. of L., to muscle their 
way into telephone work and to oust telephone workers from their jobs. As 
the law has been interpreted by the National Labor Relations Board, much de- 
pends upon the attitude of the employer in relationship to the allocation or 
assignment of particular work when questions arise under section 8 (b) of the 
act In addition, the Board seems inclined to take jurisdiction of a charge f 
violation of this particular section only where an employer joins with a union‘dr 
supports the union which files the charges. 

It is conceivable that forms of indirect pressure could be brought to bear upon 
the employer which would impel the employer, under given circumstances, to side 
with an outside union even though it might mean the loss of a substantial amount 
of work to its own employees. This has happened frequently over the years in 
the telephone field. As a matter of fact, various Bell System companies have 
seen fit from time to time to make special agreements with unions other than 
those representing their employees in order to obtain assurance that telephone 
work could be done. This has been particularly true in the construction field. 
‘There are extant today agreements of this character in New York, New Jersey, 
and many other States in this country. 

In addition, the Board has interpreted this section in such a way as to make 
it necessary to establish that the coercive action initiated by some other union 
has registered an impact upon employees in such a manner as to impel or compel 
employees to quit their jobs. If we were able to establish that pressure has 
been exerted upon an employer regardless of its effect upon employees that 
should be sufficient in and of itself to warrant the necessary protective steps on 
the part of the Board. If the law lends itself to the type of interpretation used 
by the Board in these cases then the law should be changed so as to accord 
unions such as ours the fullest measure of protection with respect to telephone 
work. 

Another section of the law which has been the source of a considerable amount 
of litigation and which deals with jurisdictional disputes is section 10 (k). 
One of our member organizations, the United Telephone Organizations, was 
obliged to litigate the interpretation of section 10 (k) up to the Supreme Court 
of the United States. The case is Parsons v. Herzog (85 F. Supp. 19, reversed 
181 F. (2) 781, cert. den. 330 U. S. 810, 71 S. Ot. 37). 

This case stemmed out of a number of jurisdictional disputes between the 
United Telephone Organizations and the International Brotherhood of Electrical 
Workers, involving work at the Idlewild Airport, United Nations, and other 
large building projects in the city of New York. The union took the position 
that section 10 (k) was to be interpreted so as to impose a mandatory require- 
ment upon the National Labor Relations Board to hold hearings in any case 
involving unfair labor practice charges filed pursuant to section 8 (b) (4) (D) 
of the act. The then General Counsel of the Board refused to so interpret 
section 10 (k) and the Board sustained him in that regard. The United States 
district court differed with both the Board and its General Counsel and in- 
terpreted section 10 (k) so as to mean exactly what the nnion contended, namely, 
that the Board was required to hold hearings in jurisdictional dispute cases 
filed under section 8 (b) (4) (D). The United States circuit court of appeals 
reversed the district court and the Supreme Court refused to grant certiorari. 

We respectfully submit that section 10 (k) should be clarified so as to obviate 
the effect of the ultimate court decisions. If the jurisdictional dispute sections 
of the law are to be meaningful, then expeditious resolution of such issues must 
be provided for and that could only be accomplished if section 10 (k) were to 
be amended so as to make it clearly mandatory for the Board to hold hearings 
whenever charges of unfair labor practices in relationship to jurisdictional 
disputes are filed under section 8 (b) (4) (D). 


Il. NATIONAL EMERGENCY DISPUTES 


The national emergency disputes sections of the new act are deficient in 
several respects. 

The provision for fact-finding boards of inquiry without power to make 
recommendations hardly counterbalance the stringent reinstitution of “Govern- 
ment by injunction” or rather, Government injunction. The 60 days cooling-off 
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period prior to contract expiration, followed by an 80-day period during which 
a strike or lockout may be restrained, provides severe deterrents against labor 
unions. A circumscribed-Board of Inquiry report plays no part in resolving the 
tense and highly controversial disputes that precipitate national emergencies. 
An injunction, however, throws all of the weight of the Government against the 
unions and frequently breaks strikes. 

The alleged public interest which is the compelling force behind governmental 
intervention by injunction is most frequently a private interest. The employer 
is the beneficiary in each instance. 

sublic utility workers have been asked to deposit their right to strike in 
escrow. It has been suggested that in exchange therefor they be given prefer- 
ential treatment with respect to wages, pensions, vacations, ete. That, however, 
is not the intent of this law. Nor do any of these pious expressions apply to 
the treatment of telephone workers who for almost 30 years literally deposited 
their rieht to strike in escrow and, as a result, wound up near the bottom of the 
wage heap. 

The attention of this committee has heretofore been called to a conspicuous 
omission in section 208 which can only be extremely detrimental and unfair 
to workers. Although section 8 (d) (4) makes specific provision for the main- 
tenance of the status quo during the 60-day period before a contract expires 
there is no similar provision covering the 80-day injunction period. A union 
may be restrained from striking by an injunction obtained by the Attorney 
General but the employer could with impunity cut wages, change working con- 
ditions, and discharge employees on a wholesale basis. None of these constitute 
the lockout which the law says may be restrained. Section 208, if it is permitted 
to remain, should be amended so as to make the granting of an injunction against 
a strike or lockout contingent upon the maintenance of the status quo. 

As sections 206 and 208 are worded it would be possible for the President of 
the Un'ted States to proclaim by Executive order that a national emergency 
e ists warranting the appointment of a board of inquiry, and it would then 
be possible for any number of United States district court judges to rule that 
the President was in error. We do not think that the dignity of the highest 
office in the land should be subjected to the potentalities inherent in the law’s 
provisions, 


Ill. UNION SECURITY 


S ction 9 (e) of the act should be changed and the provisions of the original 
National Labor Relations Act should be substituted therefor. 

Fxperience under the new act has glemonstrated the utter futility of Gov- 
ernment intervention in what is essentially a collective-bargaining matter. The 
only concern that the Government might have with respect to either closed or 
union-shop issues would stem from situations in which there are closed unions. 
We would have no objection to any legislation which deals with the evils result- 
ing from closed unions. However, we believe that if a labor organization is 
in a position to either persuade or, through the force of its economic power, 
compel an employer to agree to a closed shop then and in that event the Gov- 
ernment has no business, by law or otherwise, to preclude the making of such 
an agreement or any other collective-bargaining agreement. We must either 
have freedom in collective bargaining or the whole foundation upon which 
collective bargaining rests will collapse. 

In the State of New Jersey the supreme court has seized upon the antiunion 
leanin’s of Congress in this regard so as to determine that a board of arbitra- 
tion, acting under the public utility antistrike law of the State of New Jersey, 
was powerless to resolve any issue relating to union shop (New Jersey Bell 
Telephone Company v. Communications Workers of America, CIO (4 N. J. 354, 
75 A. (2d) 721)). 

One of the most vicious provisions in the present law is that which invites 
action by State legislatures of a more repressive nature than those contained in 
the law with respect to union shop. A very fruitful exploration could be made 
of the variety of State laws that have been passed in the last few years which 
are more extreme than those contained in the present law. 

The union-shop provision and the circumscription written around checkoffs 
and other matters which, in the past, have been easily handled on a voluntary 
basis, have all been productive of difficulties, differences and, frequently, strikes 
which could readily have been avoided. 

The basic difficulty with the present law in this regard is the rude interference 
by the Government with the whole process of free collective bargaining and 
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particularly the subtle manner in which Government agencies have been per 
mitted to weigh the scales against labor unions. 


IV. DUES, DEDUCTIONS, CHECKOFFS, ETC, 


We believe that the provisions of the present law dealing with dues deduc 
tions, checkoffs, assessments, etc., are improper interferences on the part of 
the Government which do not exist in any kindred setup. There is a degree 
of self-government which is forced upon labor unions even in those situations 
where unions have, unfortunately, exacted unconscionable amounts for dues 
and initiation fees. Again, here, it is our conviction that situations of this 
character could and would take care of themselves on a completely voluntary 
basis and that the Government has no place in this scheme of things. 

As a matter of fact, the rationale underlying the present law has enabled 
the Bell System to use its threat of discontinuance of payroll dues deductions, 
which it pursued for several years, as a club in order to force unions into line 
with respect to collective-bargaining matters. If the courts wanted to rectify 
evils which exist in this field then it should write a provision into the law which 
would make employer practices of this character violations subject to the 
kind of punishment which has been so frequently visited under the law upon 
labor unions. 


Vv. NONCOMMUNIST AFFIDAVITS AND FINANCIAL REPORTS 


We recommend that sections dealing with non-Communist affidavits, financial 
statements and registration be eliminated from the statute. We do not believe 
that the insidious way in which Communists managed to infiltrate themselves 
into a number of labor unions should be dealt with in so indirect a fashion as was 
attempted under this law. We have discovered that Communists have success- 
fully found ways and means of circumventing the provisions of this law. On 
the other hand, decent, law-abiding, loyal American workers and unions have 
been subjected to a great deal of embarrassment and difficulty at the hands of 
employers who have been willing to use these portions of the law to their own 
advantage for dilatory and other purposes. 

We respectfully submit that a labor-management or labor-relations statute 
should not, under any circumstances, attempt to control the internal affairs of 
labor unions. A civil-rights statute to protect the rights of union members may 
very well be a necessity and it is in such a statute that these restrictions on 
labor organizations and guaranties to union members should be included, if, 
indeed, they are at all necessary. 

The only real purpose that has been served by these sections has been to 
enable employers to develop a whole series of abuses for the purpose of avoiding 
completely their obligations to bargain collectively with the freely chosen rep- 
resentatives of their employees, 


VI. PROFESSIONAL EMPLOYEES 


The springboard for the radical changes that were made in the Wagner Act 
was the alleged urgent public need to curb “the growing giant” labor. Even with 
the impetus provided by the Wagner Act, a sympathetic Washington adminis- 
tration and the war, only 15 million out of 60 million workers have actually been 
erganized. Ironically enough the groups resisting organization because they 
have imbibed and accepted so much of the bunkum about individual freedom 
are “the white-collar workers.” There they stand, symbols of the “liberty” 
of workers, fiercely proud of their isolated individualities. And, withal, the 
worst treated in all the land, with respect to the fruits of their labor—the great- 
est victims of the spiraling cost-of-living. Why? Because they have never had 
the collective strength to cope with an inflationary economy. 

Under the 1935 NLRA, large industrial unions as well as large crafts unions 
came into existence. It was strength on the union side of the table that the 
Wagner Act was supposed to encourage to balance off the enormous strength 
which had developed on the employer side. It is obvious that labor can develop 
its greatest strength and thus achieve the desired equality through complete 
unity. That, said the proponents of the new act, is dangerous. So, although 
provision was made for the elimination of jurisdictional disputes the new act 
also made it possible for the seeds of such disputes to be more readily planted. 
Big industrial unions may be hroken into bits and pieces if different crafts 
therein elect to do so, particularly if recent NLRB decisions should be over- 
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ruled. Small groups may move to break away through the new process of 
decertification. 

The American Telephone & Telegraph Co. was one of the pioneers in the field 
of company unionism. For years it encouraged its workers to join organiza- 
tions which the companies created and supported. When the Wagner Act was 
before Congress, the A. T. & T. sent delegations of union officials to Washington, 
at company expense, to oppose the enactment of the law. The Taft-Hartley Act, 
on the other hand, is being proclaimed in all A. T. & T. Co. magazines as a boon to 
workers generally. Sure, they like the law. Of course, they will try to ram it 
down the throats of their employees. They have already used the expedient of 
talking to their workers on a captive basis in order to assure them that the new 
act is going to stabilize emplover-employee relationship. Using the new law as a 
vehicle the A. T. & T. unquestionably hopes to recreate the kind of stability which 
existed during the day of employee representation plans. 

Section 9 (b) and section 2 (12) of the new law have given the A. T. & T. Cos. 
the opportunity which many of them have long sought: Through the use of 
artificial titles, such as “engineer,” the A. T. & T. has embarked on several NLRB 
ventures through which it hopes to break away many of the more effective 
leaders of telephone unions, some of whom, despite their questionable ‘“profes- 
sional” titles, have been members for almost 30 years. 

Guards must now form themselves into separate units, even though they have 
for years been a part of large industrial setups. Their interests have been identi- 
eal in many respects to those of nonsupervisory employees but their influence 
and their strength has been reduced to a minimum as a result of section 9 (b). 

More dissension, more acrimony, more jurisdictional quarrels, more unions, 
says the new act. The more the merrier—for industry. All of this, if you please, 
in the name of freedom. The irony of it is that by “freeing” the individual and 
separating him from those whose numbers give him his only essential strength, 
the law really makes a mockery of his liberty. Liberty to contract and work in a 
hard-bitten selfish world is simply nonexistent if the worker has to deal alone 
with a powerful employer or an even more powerful combination of employers. 


Vi. INJUNCTIONS 


The word which raises the hackles of workers more than any other is 
“injunction.” Yet this law is replete with provisions for injunctions under 
a variety of circumstances. The Norris-LaGuardia Act has been virtually 
nullified. State courts and State legislatures have been encouraged to re-create 
government by injunction which William Howard Taft long ago characterized as 
a “solecism.” We do not believe that any labor dispute was ever settled by the 
use of injunction. On the contrary, the intervention of the courts has simply 
served to stir up hatred and class consciousness which do not belong in a 
country such as ours. We believe that Congress should re-examine all provisions 
of this law which include the use of injunctions, excepting in relationship to 
jurisdictional diputes and certain types of secondary boycotts. 


GENERAL RECOMMENDATIONS 


Aside from those matters which we have touched upon on the basis of specific 
experiences in the telephone field, we believe the following changes should be 
made: 

(1) The so-called free speech provision of the act (sec. 8 (c)) is being 
utilized for purposes of intimidation and coercion of employees in the exercise 
of their rights and should be deleted from the act. Freedom of speech should, 
of course, be protected. If the Congress does not wish to delete the section 
then it should at least reword it so as to define the expression of any views, 
argument, or opinion in and of itself as not constituting or being evidence of 
an unfair labor practice. It should be made clear, however, that the totality of 
an employer’s conduct might very well place him outside of this protection. 
This would return the Board to the doctrine enunciated by the Supreme Court 
in the Virginia Electric Power Co. case and would permit reinstatement of the 
doctrine expressed in the Clark Bros. decision. 

(2) The definition of bargaining as presently contained in section 8 (4d) 
should be eliminated. The present section is too vague and the wording is 
impossible. It constitutes a very serious danger in that it seems to prevent 
strikes within a cooling-off period even though the action by the employees or 
the union may be provoked by the employer. If it is felt than any definition 
of collective bargaining is necessary, we recommend the following: 
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“The duty to bargain collectively shall include the requirement that, where 
there is or has been a contract in effect, either the union or the employer must 
notify both State and Federal mediation boards in writing of tke existence 
of a labor dispute at least 10 days before resorting to either lockout or strike, 
except that this shall not apply where the Mediation Service has theretofore 
intervened either on its own motion or at the request of either of the parties 
and has had at least 10 days in which to attempt to settle the dispute.” 

(3) Section 8 (b) should be amended to provide for only one union unfair 
labor practice—that which relates to secondary boycotts in furtherance of juris- 
dictional disputes. The present vague and indefinite catchall provisions re- 
garding “restraint” and “coercion” by unions are unnecessary and fraught with 
danger. 

(4) The provisions for damage suits against labor unions should be elimi- 
nated. We feel that State laws are adequate protection against acts and con- 
ducts deemed unlawful. 

“(5) The decertification provisions in the act should be repealed. Employers 
have made effective use of this section to encourage and even finance dissident 
groups to leave large segments of employees without union representation. 

(6) Labor unions should be free to make political ocntributions. Although 
the prohibition on such contributions by unions was intended to balance a sim- 
ilar restriction on corporations, the ability and power of wealthy stockholders 
and officers to assist political parties financially is unmatched by a similar 
ability on the union side. 

(7) Section 8 (b) (1) should be eliminated. The object of this section was 
to prevent violence during organizational campaigns or strikes and it is felt 
that this is a matter more properly handled by police authorities. In addition, 
the general counsel has misinterpreted this section in a manner which has at- 
tempted to find that almost any strike is a violation of this section. 

(S) The provision against featherbedding as contained in section 8 (b) (6) 
should be eliminated. There is sufficient Federal legislation against extortion 
practices. Insofar as actual featherbedding is concerned, the problem is too 
individual with respect to each industry or place of employment to make pos- 
sible effective legislation which would work in the best interests of either the 
employer or the employees. Legislation to control either extortion or feather- 
bedding should not be included in a labor-relations statute. 

(9) Section 9 (c) (3) should be amended so as to preserve the rights of 
economic strikers to vote at all times regarding any question of representation 
affecting their future emlpoyment. 

(10) The 6-month statute of limitations should be stricken to permit the 
Board to return to its former administrative ruling. If it is felt that a statute 
of limitations is necessary, the period should be extended or exceptions should 
be permitted for cause within the discretion of the Board. 

(11) The present provision which prevents the Board from ordering rein- 
statement and back pay where discharge has been for cause should be eliminated. 
This has had the effect of encouraging employers to engage in a great deal of 
subterfuge to cover up their unfair labor practices. 

(12) The protection of the act should be extended to cover supervisory em- 
ployees and the present section which denies them such protection should be 
eliminated. 

(18) Title III of the current statute should be completely eliminated. En- 
couraging lawsuits has the effect of destroying good relations obtained through 
collective bargaining. The present statute, in addition, not only makes certain 
acts by unions unfair labor practices but specifically provides additional legal 
means whereby employers may collect for damages even though the National 
Labor Relations Board may find that the union has not been guilty of an unfair 
labor practice. It is felt that the whole of title III is a vindictive section rather 
than an attempt to encourage genuine collective bargaining. 

On the whole, it is our considered judgment that the law is entirely too long 
and contains language which generally serves to obfuscate rather than clear up 
relations between employers, workers, and their bargaining agents. Lawyers 
and legalistic interpretations have infested collective-bargaining sessions. Both 
unions and employers have found it necessary to implement their bargaining 
discussions by surrounding themselves with lezal eagles who could keep a wary 
eye on the effects of the obtuse and lengthy provisions of the act. Differences of 
opinions with respect to the many vague words, phrases, and clauses which have 
been written into the law have tied up and delayed large numbers of bargaining 
sessions. 
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Senator Tarr. The next witness will be Miss Beatrice Lampert, as- 
sistant attorney general of the State of Wisconsin and counsel for 
the Wisconsin Employment Relations Board, 


TESTIMONY OF BEATRICE LAMPERT, ASSISTANT ATTORNEY 
GENERAL, STATE OF WISCONSIN, APPEARING IN BEHALF OF 
THE NATIONAL ASSOCIATION OF ATTORNEYS GENERAL 


Miss Lamrerr. Mr. Chairman, I am officially representing the Na- 
tional Association of Attorneys General, although my professional 
experience has been with the State of Wisconsin, and I appear be- 
cause of the inability of my chief, for whom I have been named deputy, 
to be present, Attorney General Vernon W. Thompson, of Wisconsin, 
who is chairman of the labor committee of the National Association 
of Attorneys General. 

If I may, before I start the presentation for the national associa- 
tion, I would like very much to present the written statement on be- 
half of the Wisconsin Employment Relations Board, which is the 
labor agency of our State. It was unable to obtain time to appear 
orally, because of the crowded condition of the Senate committee, 
but it was indicated in the correspondence that we might file a written 
statement. 

Senator Tarr. What is it a statement of ? 

Miss Lampert. It is the position of the State of Wisconsin as a 
State, which, however, does not bind the national association, for 
which I am appearing. 


Senator Tarr. Your statement, as assistant attorney general of 
Wisconsin, on behalf of the Wisconsin Employment Relations Board, 
and your statement in behalf of the National Association of Attorneys 
General will be printed in the record. 

Miss Lampert. Thank you. 

(The statements referred to follow :) 


STATEMENT OF BEATRICE LAMPERT, ASSISTANT ATTORNEY GENERAL, AND COUNSEL 
FOR THE WISCONSIN EMPLOYMENT RELATIONS BoArD 


I, THE PROBLEM OF A STATE’S AUTHORITY TO DEAL WITH LABOR DISPUTES ARISING IN A 
BUSINESS OPERATED WHOLLY WITHIN ITS BORDERS 


In 1937, when the Supreme Court’ was first considering the challenges against 
the National Labor Relations Act (Wagner Act), the question was whether 
Congress had the right to legislate at all with respect to labor relations of a 
company operating wholly in a single State, since such regulation of intrastate 
business was within the field of the traditional powers reserved to the States. 
In the comparatively short time since that decision, the gamut has been run 
and the question is at the other extreme—that is, whether a State may regulate 
labor relations at all, even with respect to intrastate business. 

The Supreme Court originally sustained the National Labor Relations Act 
as applied to a great steel manufacturing enterprise, found by the National 
Labor Relations Board to have so many affiliates, subsidiaries, and operating 
connections throughout the country that it was like “the heart of a self-con- 
tained, highly integrated body.” The act was sustained on the narrow grounds 
that it could be applied only to disputes affecting commerce in a “close and in- 
timate fashion” and that: 

“* * * Whether or not particular action does affect commerce in such a close 
and intimate fashion as to be subject to Federal control, and hence to lie within 


1 National Labor Relations Bd. vy. Jones & Laughlin 8. Corp, ((1937) 801 U. S. 1, 81 
L. ed. 898, 57 S. Ct. 615). 
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the authority conferred upon the Board, is left by the statute to be determined 
as individual cases arise. We are thus to inquire whether in the instant case 
the constitutional boundary has been passed” (p. 32). . 

As time went on the sphere of application of the Federal act expanded to in- 
clude practically every variety of intrastate business, because it covers all dis- 
putes that affect commerce. Since it is discretionary with the National Board 
whether to take jurisdiction, the coverage of the act has naturally fluctuated 
with the changing composition and policies of that board. The effect of an intra- 
state business on interstate commerce is found in part from such circumstances 
as that it handles goods which originally had their source in other States or 
that it serves customers who do interstate business. On the basis of such tests, 
it is difficult to conceive of any business that is not potentially within the coverage 
of the Federal legislation. 

Application of Federal legislation to intrastate business is, of itself, no ground 
for objection; because it may be regarded as advantageous to the States to have 
available a complete system of regulation without use of State facilities. The 
corollary to the expansion of Federal regulation of intrastate business, however, 
has been to preclude States from regulating disputes arising in companies op- 
erating wholly within their boundaries, and giving a strictly local service which 
is of far greater importance to the community than to instrumentalities of inter- 
state commerce. 

The earlier decisions under the Wagner Act ruled out State regulation only 
to the extent that it conflicted with terms of the Federal law, as by denying 
rights guaranteed under the latter;* or with policies laid down by the National 
soard as applied to a particular industry, with respect to which the National 
Board had taken jurisdiction.’ The early decisions apparently recognized that 
States and the National Board might have concurrent jurisdiction with respect 
to such intrastate enterprises as local! public utilities, so that the mere authority 
of the National Board to act would not of itself preclude consistent regulation 
by a State, at least where the National Board had not first acted with respect 
to a particular case. The Supreme Court said: * 

“* * * And whether or not particular action in the conduct of intrastate enter- 
prises does affect that commerce in such a close and intimate fashion as to be 
subject to Federal control, is left to be determined as individual cases arise. J/d., 
see, also, Santa Cruz Fruit Packing Co. v. National Relations Board, 303 U. S. 
453, 466, 467: * * * 

* . * . * « ° 


“* * * But it is also true that where the employers are not themselves engaged 
in interstate or foreign commerce, and the authority of the National Labor 
Relations Board is invoked to protect that commerce from interference or injury 
arising from the employers’ intrastate activities, the question whether the alleged 
unfair labor practices do actually threaten intertsate or foreign commerce in a 
substantial manner is necessarily presented. And in determining that factual 
question regard should be had to all the existing circumstances including the 
bearing and effect of any protective action to the same end already taken under 
State authority. * * *” (Emphasis supplied.) 

After the subject-matter of Federal regulation was extended by the Taft-Hart- 
ley Act, the trend of decisions was to preclude States altogether from regulating 
labor disputes in industries operating wholly within their boundaries and giving 
primarily local service.” This was on the theory that Congress intended by its 
regulation to preempt the entire field, so as to preclude States from supplementary 
reculation, even though entirely consistent with the Federal law. Although the 
Federal law did not give the National Board jurisdicton over industries as such, 
but only over unfair practices or representation questions affecting commerce, 
the principle that Congress had precluded States from acting was extended 
to cases in which the National Board had never acted with respect to the com- 
pany, and where there was no conflict between the policies of Federal and State 


4 Hill v. State of Florida ((1945) 325 U. 8. 588, 65 S. Ct. 1373, 89 L. 2). 

5 Bethlehem Steel Co. v. New York State Labor ‘Relations Board (COT 330° U. 8. 767, 
67 S. Ct. 1026, 10320. 91 L. ed. 1224). 

«Consolidated Edison Co. y. National Labor Relations Bd. ((1988) 305 U. S. 197, 222, 
228, 59 S. Ct. 206. 8&3 L. ed. 126). 

ae Crosse Telephone Corp. ¥. Wisconsin Employ. Rel. Bd. ((1949) 336 U. 8. 18, 69 

Ct. 879, 98 L. ed. 463) : Plankinton Packing Company v. Wis. E. R. Board D880) 888 
v. S. 953,70 S. Ct. 491, 94 L. ed. 588) ; International Union, etc. v. O’Brien ((1950) 330 
U. §. 454, 70 S. Ct. 781, 94 L. ed. 978): Amalvamated Aas’n. etc. v. Wisconsin Employ. 
Rel. Bd. ((1950) 340 U. S. 418, 71 S. Ct. 873. 95 L. ed. 389) : Amalgamated Ase’n. etc. ¥. 
Wisconsin Employ. Rel. Bd. (1951) 840 U. 8S. 383, 71 S. Ct. 359, 95 L. ed. 364, 
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law as applied in the particular case. This was on the ground that the industry 
was a kind “over which the National Board has consistently exercised jurisdic- 
tion”, and that there may be potentials of conflict which lead to allowing suprem- 
acy to the Federal scheme even though it has not yet been applied in any formal 
“way to this particular employer.” * 

The suggestion made in an earlier case that both the State and Federal Gov- 
ernment might regulate an intrastate business was apparently abandoned or 
superseded by the more extensive Federal legislation adopted in 1947—the 
Taft-Hartley Act. Under the latter act the Supreme Court held that States 
have no power to deal with strikes in such local utilities as an electric railway 
and bus service, operated solely in intrastate commerce and in the confines of a 
single urban area." 

The Court commented that courts of appeals have “uniformly held enterprises 
similar to and no more important to interstate commerce than the Milwaukee Gas 
& Transit Co. before us in these cases subject to the provisions of the Federal 
law.” 

The Court in that case was of the opinion that there was some conflict between 
the State and Federal policy ; but the same rule of State preclusion applies where 
there is coincidence instead of conflict. 

The rule has been applied to invalidate a remedy given by a State board toa 
wrongfully discharged employee; which was admittedly consistent with the 
Federal law. The result left the employee, admittedly wronged under both 
Federal and State laws, without any remedy, because the time within which to 
apply for a remedy under Federal law expires a year after the wrongful act. 
The question which the Court decided was defined by counsel arguing amicus 
curiae for the National Labor Relations Board in answers to questions by Justice 
Frankfurter as follows: 

“Mr. Justice Frankfurter: Before you deal with that, would you tell me 
whether, on the facts, the Wisconsin State court compelled the doing of that 
which the National Labor Relations Board will permit, or, whether the Wisconsin 
State court could give an order contradictory to what the National Labor 
Relations Board could? 

“Mr. Ratner: Let me see if I understand you, Your Honor. 

“Mr. Justice Frankfurter: This is not a legal question I am propounding. I 
am trying to find out what it is that you are addressing yourself to. 

“Mr. Ratner: This is a case which comes to this Court for the very reason 
that the employee, instead of seeking to vindicate the right which Congress gave, 
and by which it authorized the National Board to protect, went to the Wisconsin 
board, which, applying the identical rule of law, makes findings of fact which 
if the National Board had made, it would have held violated the national act 
and ordered a remedy which, if the National Board had found there was a 
violation of the national act, was the very remedy the National Board would 
have ordered. This is a case of complete coincidence, not of opposition, in any 
other sense, 

“Mr. Justice Frankfurter: Or impairment, or differentiation. 

“Mr. Ratner: That is right. 

“Mr. Justice Frankfurter: It is merely a question of whether identical or 
alternative remedies could be sought in the State, as against the Federal agency? 

“Mr. Ratner: As I put the question, it is whether the Wisconsin board can 
duplicate what the National Board was set up to do. I think that is a fair 
statement of it. 

“Mr. Justice Frankfurter: There is no possibility, or no suggestion that 
Wisconsin could exact more or different requirements from what the national 
act would exact? 

“Mr. Ratner: There is no such question. 

“Mr. Justice Frankfurter: In other words, it is merely a question of whether 
Wisconsin is shut out because you can get this very remedy in Washington? 

“Mr. Ratner: That is right.” 


*La Crosse Telephone Corp. v. Wisconsin Hmploy. Rel. Bd. (1949) 336 U. 8S. 18, 69 


8. Ct. 379, 93 L. ed. 463. 
* Amalgamated Asa’n, etc. ¥. Wisconsin Employ. Rel. Bd. ((1950) 840 U. S. 416, 71 8. Ct. 


873. 95 L. ed. 389). 
* Plankinton Packing Company v. Wis. B. R. Board ((1950) 338 U. 8. 953, 70 S. Ct. 491, 


94 L. ed. 588). 
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The rule excluding States from the right to deal with labor disputes in intra- 
state business is predicated on the fact that Congress intended it to be so. If 
there is to be any change, it must be by act of Congress. : 


Il, THERE IS A NEED FOR STATE REGULATION IN LOCAL INDUSTRIES 


There is concededly an area in the labor-relations field with which State 
governments cannot deal effectively, as where bargaining is done on an industry- 
wide basis. 

The majority of labor disputes, in number, if not in extent of impact, are on a 
local scale. They often involve unanticipated flare-ups where the damage is 
done if the relief is not immediate. They frequently involve matters of great 
inconvenience, or even hazard, to a community, which are of such slight con- 
cern to the Nation at large that it is difficult for a single, overburdened national 
agency even to comprehend their peculiar local impact, much less to deal with 
them expeditiously enough to give complete relief. States have been precluded 
from protective action for their citizens, to a substantial extent, even in this 
field. 

Between the two is an area where either State or Federal agencies could give 
effective relief. There are a number of reasons why the supplementation of 
Federal legislation by consistent State regulation would serve the needs and 
functions of our dual form of government, 


A. There can be a more complete and effective enforcement if the facilities of all 
48 States are directed toward enforcement than if only a single agency is 
regulating. 

It should be as true of labor relations as of the truck regulation under dis- 
cussion by the Supreme Court in People of State of California v. Zook,’ that 
Federal agencies would not wish to deprive themselves “of effective aid from 
local officers experienced in the kind of enforcement necessary to combat” the 
evils aimed at. 

If the right of States to regulate were established, the full resources of State 
agencies could be directed toward the substance of enforcement instead of com- 
bating the challenges to jurisdiction, which are most frequently invoked by 
wrongdoers to enable them to escape the consequences of their acts—often suc- 
cessfully—under both systems of regulations. 

It is a rare situation when the conflict as to jurisdiction arises directly between 
Government agencies. Of the court cases in which the jurisdiction of the Wis- 
consin Employment Relations Board to enforce State law has been challenged, 
it has most often been by persons who base their argument that they are im- 
mune from State law on the assertion that their acts are also contrary to Federal 
law. It has been argued, for example, that a State has no right to restrain vio 
lence on a picket line because that may be found to be an unfair practice under 
Federal law. 

More often than not the arguments are rejected by the courts; but relief is 
delayed nonetheless and the resources of enforcement agencies are distracted 
from attention to the substance of the laws. 

So long as State jurisdiction depends upon policies of a Federal administra- 
tive agency, which are necessarily subject to fluctuation, it cannot be kuown with 
certainty in every case whether a State is or is not precluded from action. The 
waste of resources on jurisdictional argument could be avoided by amendment 
to the Federal law which would enable a State agency to proceed with a case 
brought before it, with which it is equipped to cope, at least unless its right to 
do so is directly challenged by a Federal agency. 


B. State regulation furnishes factual experience upon which the Federal Gov- 
ernment can formulate policies without experimentation on a national scale 


It has been said that one of the benefits of our dual form of government is that 
State regulation furnishes a sort of laboratory test by which the desirability or 
undesirability of adoption on a national scale can be evaluated without the risk 
attendant npoen a widespread experimentation. Many Federal laws, now firmly 
fixed, had their trial flights in States. Many examples could be cited, but a few 
measures from Wisconsin in the labor field, which have served as forerunners 
of more extensive legislation, will serve by way of illustration. 


© (1949) 336 U. S. 725, 69 S. Ct. 841, 847, 93 L. ed. 1005. 





















TAFT-HARTLEY ACT REVISIONS 2473 


Wisconsin’s Industrial Commission Act of 1911” was the first law in the 
United States to centralize administration of labor laws in a single department. 
In 1913 Wisconsin was the first State to pass “the three-based statute known as, 
though not officially styled as, the Labor Code,”’™ the substantive provisions of 
which were later enacted by Congress as the Norris-LaGuardia Act. In 1932 
the Wisconsin Legislature passed the first American law on unemployment com- 
pensation.” Wisconsin followed Federal legislation by adopting a litttle Wagner 
Act in 1937; but in 1939 went beyond the Federal pattern by adopting the Wis- 
consin Employment Peace Act” which undertook the type of regulation later 
embodied in the Taft-Hartley Act. 

State legislation need not be identical with Federal legislation to be consistent. 
It may supplement by providing additional regulation directed toward the same 


end.” 


C. State legislation may provide adaptability to meet variances in local 
conditions 

It needs no exposition to establish that not all States have identical industrial 
problems. There are varying kinds and degrees of industrialization, and various 
stages of organizational development which may require different legislative 
treatment. After a specific evil has been cured a ramification or overcompensa- 
tion may appear which likewise needs curing. A State in which labor organiza- 
tion is behind normal development may require greater legislative encourage- 
ment than one in which previous legislative encouragement has brought about 
a degree of development which raises new problems. 

As shown in one of the earliest cases in which the Supreme Court recognized 
the right of a State to extend immunity for damage inflicted by picketing in 
support of an organizational campaign,” Wisconsin commenced its policy of 
encouraging and protecting labor activity even before the Federal Government 
did so. There should be leeway for one State to adopt local measures consistent 
with the present problems following upon those previously met, while at the 
same time permitting another State to stress the needs no longer so pressing in 
the first. 

Strikes in processing plants, which may result in spoilage of agricultural 
products, is a local problem in some States, which has led to a requirement of 
advance notice to make possible steps to preserve food supplies. Such a problem 
is probably not one on which there is a need for general Federal legislation ; but 
it means food and livelihood to some communities. As it stands now, there is a 
serious question whether, or how long, States may act if a substantial portion 
of the processed goods are intended for shipment to other States. 


D. State agencies can meet local emergencies with greater expedition 


A single Federal agency with a large program cannot step into a labor dispute 
which is of primary interest to a few hundred people and unsnarl the local 
troubles within a period of days. 

Contested- cases before the National Board can rarely be concluded within a 
period of months, sometimes even years. 

Many labor disputes involve safety hazards “ or damage to persons and prop- 
erty" or concerted economic pressure to induce an unlawful act,” in which the 


relief must be immediate if the damage is to be averted. 


Ill. THE ARGUMENTS AGAINST STATE WOULD LEAD TO ABANDONMENT OF THE STATE- 
FEDERAL SYSTEM 


Proponents of the principle that States should be forbidden to regulate labor 
relations of intrastate enterprises ground their arguments on the need for uni- 


© Wis. Laws 1911, C. 485. 
“™ Rice, The Wisconsin Labor Relatioss Act in 1937, Wis. L. Rev. 236 (1938). 
2 Wis. laws 1931-32. C. 20. 
18 Wis. laws 1939, C. 57. 
% Algoma Plywood oe poe Co. v. Wisconsin Employ. R. Bd. ((1949) 336 U. S. 301, 


69 S. Ct. 584. 93 L. ed. 
35 Senn v. Tile Layers  rotective Union, Local No. § ((1937) 301 U. S. 468, 57 S. Ct. 857, 


R81 L ed. 1229). 
1% As the danger of fire and explosion incident upon stoppage of a flow of manufactured 
gas into a local utility’s pipes. See Wisconsin E. R. Board vy. Milwaukee G. L. Co., (1950) 


258 Wis. 1, 44 N. W. 2d 547. 
11 Allen-Bradlew Local 1111 vy. Wisconsin EF. R. Board, (1942) 315 U. 8S. 740, 62 S. Ct. 


820. 86 L. Ed. 1154. 
18 Retail Clerte’ Union vy. Wisconsin EB. R. Board, (1942) 242 Wis. 21, 6 N. W. 2d 698. 
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formity. They contend that 48 sets of regulations would result in confusion and 
chaos. 

There are matters, such as national defense, on which there can be no divi- 
sion of authority. Regulation of the direct instrumentalities of interstate com- 

merce may require uniformity. As to labor relations, that type of regulation 
is exemplified by the Railway Labor Act. 

Where there is such a need for uniformity it has been recognized in the 
Constitution by giving Congress exclusive power to deal with the subject. 

As to other matters, the theory of our dual form of Government is that there 
should be local autonomy in the 48 States to meet local needs. To argue that 
there should be only 1 set of regulations to apply to labor disputes in intra- 
state enterprises in all 48 States may accord with the preferences of those who 
believe in a single centralized system of government; but it can prevail only if we 
are ready to abandon the State-Federal system under which we have been oper- 
ating. There is no more traditional field for exercise of State police power than 
the employer-employee relationship, as dealt with in workmen’s compensation 
acts, factory inspection acts, acts regulating hours of labor, child labor ad infini- 
tum. 

Exercise of State authority does not prevent the existence of basic minimum 
standards which must be universally observed. That can be accomplished by 
the requirement of consistency of State regulation. That is a far cry from 
withdrawing all State authority to deal with the subject. 

The citizens of this country have been used, from its beginning, to a recognition 
that they must not only comply with the Federal law, but with additional regu- 
lations of each State in which they seek to do business. An employer may be 
able to hire women in one State for night work, but he is not in “chaos and con- 
fusion” because another State does not permit him to do so. 

It has been suggested by opponents of State regulation that there may be a 
“shopping around” for a favorable forum. While the argument loses force by 
reason of the fact that is almost invariably advanced by a party who is en- 
deavoring to use jurisdictional arguments to prevent regulation which he deems 
adverse to his own interests, it should nonetheless be dealt with objectively. 

It is not a new development, nor has it previously been considered inherently 
bad, for one who has been wronged, to seek and elect the remedy and the forum 
he deems will give him the most beneficial remedy. 

Let us take, for example, the case of one who has entered into a contract with 
a partnership or association, which the latter refuses to perform. The example 
is appropriate to the field of labor relations, because a substantial portion of dis- 
putes involve alleged violation of collective-bargaining agreements. 

One whose contract has been violated has the choice of any one of a number 
of remedies and forums. He may go to equity for specific performance, to any 
one of a number of State courts or to a Federal court for damages, or he may 
elect to cancel the eontract and seek restitution. He may file his claim in a 
bankruptcy proceeding against one partner, or against the estate of another 
who is deceased. He may garnishee the bank account of one partner or the 
salary of another. He may attack the property of one who is a nonresident. He 
may seek reformation of the contract or sue for an injunction to prevent a vio- 
lation if it threatens irreparable injury. He may seek arbitration or a declara- 
tory judgment to define the obligations. He may seek a receivership to preserve 
assets. He may waive the breach and forego a remedy. 

The fact that 1 jury, or 1 judge, or 1 arbitrator, or 1 examiner of an agency 
such as the National Labor Relations Board, may give a different degree of 
relief than another, is not a situation peculiar to dual systems of regulation. It 
is inherent in any single system that involves more than one functionary. The 
possibility of variance in results of a suit has not brought about chaos or con- 
fusion. There is no more reason why some variance between localities should 
prove fatal in regulation of labor disputes than in any other field within the 
traditional police power of States. 


IV. KIND OF AMENDMENT NEEDED TO PERMIT STATES TO DEAL EFFECTIVELY WITH 
LOCAL PROBLEMS 


This memorandum is written from the point of view of a single State; and 
the amendment to be suggested sets out a rule which experience has proven ade- 


quate in that State, It is recognized, however, that the rule to be adopted must 
cover the varying situations of all 48 States. 
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nd Only a few of the States enforce their labor laws through unfair practice 
regulations administered by labor boards as does Wisconsin. Some States rely 
ri- on criminal laws and procedure, some on civil court procedure, some on industrial 
n- courts, some on policing, others on various forms of administrative organization 
mn such as industrial commissions. There are unlimited methods by which authority 
may be exerted. If State control is precluded, the preclusion would seem to ex- 
ie tend to all agencies and methods, not merely to regulation through agencies 
designated as labor boards. 
e An amendment designed to restore a measure of authority to States would 
t need to be couched in sufficiently general terms to cover whatever methods or 
- measures may be selected by the various States. Since the subject of State 
> jurisdiction is dealt with expressly in the Federal law, the courts will probably 
> rule that Congress intended to prohibit State action in all matters not within 


the scope of the language used. 


A. Suggested amendment 


The addition of the following proviso would incorporate the rule sometimes 
referred to as the “case-by-case” test,” which was followed in Wisconsin prior 
to the time the Supreme Court held the labor field to be preempted by Federal 
law : 

“Nothing herein shall be deemed to deprive States of jurisdiction to enforce 
regulations not inconsistent with this law unless jurisdiction of the same subject 
matter shall have been undertaken by the National Labor Relations Board.” 

The Wisconsin board has endeavored to follow the rule as pronounced in one 
of its decisions that “all concede that once the National Board assumes jurisdic- 
tion in a particular matter and enters any order contrary to one that might be 
made by the State board, the State must yield.” In carrying out the rule it 
announced that it would “refuse to direct elections where the National Labor 
Relations Board has some time prior assumed jurisdiction * * * and certified 
a bargaining representative.” ” The State board also follows the policy of dis- 
missing any proceedings before it when a petition or complaint on the same 
subject is pending before the National Board.” 

It is not the desire of present State officials to enter into any case which the 
national agencies can and will bandle nor to exclude them from regulating any 
branch of industry within the State; but only to be in a position to give relief 
upon application of State residents when relief is not otherwise available. 

Neither do present Wisconsin oflicials desire authority to apply State law ina 
manner contrary to the substantive provisions of Federal law.” The many 
changes in administration within the framework of the Federal law resulting 
either from judicial interpretation or administrative policy establish that even 
those charged with enforcement do not always know exactly what the substan- 
tive requirements are at a given time. If it is desired to guard against State 
handling of a case in which there is ground for doubt, the foregoing proposed 
amendment might be supplemented by a provision for removal of the proceedings 
from the State to the Federal agency in a manner similar to the procedure for 
removal of causes to Federal courts, 


B. Other proposed amendments 


Wisconsin would join in support of any other proposed amendment which would 
insure to all States the authority to deal adequately with their internal disputes. 
The only danger to be guarded against is that the amendment be not drawn 


See Wisconsin Labor Board y. Fred Rueping L. Co. ((1938), 228 Wis. 473, 491, 492): 

“* * * The fact that under the National Labor Relations Act the Board initiates all 
proceedings to administer or to enforce the act should also be considered in this connection. 
It cannot have been supposed that the cases deemed by the Board so importantly to affect 
interstate commerce as to warrant intervention or with which the board had time to deal 
would include all of the cases which the States might need to deal with in the interests 
of local peace and good order. It cannot have been intended to ‘paralyze the efforts of a 
State to protect her people against impending calamity’ and commit the matter to the 
exclusive discretion of a distant and overworked Federal agency. * * * 

“With the possibility of conflict in the administration of the State and national labor- 
relations acts, we find no occasion to deal further than to state what is obvious: That in 
case there is conflict in a matter properly within the scope of the national act, the State 
must yield.” See, also, Wisconsin E. R. Board vy. International Asso., etc. ((1942) 241 
Wis. 286, 6 N. W. 2d 339). 

2° Kearney & Trecker Corporation, Decision 1636, 1948. 

71 Bau Claire Press Co., Decision 1456, 1947; Northern States Power Co., Decision 365, 


1942 
2 Except for the legislature's attempt to restrict strikes in local public utilities, Wiscon- 
} sin’s regulation has been either upheld by the Supreme Court or invalidated solely on the 


ground of “potential” conflict and Federal preemption. 
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narrowly to fit the procedures of one State without regard for the needs of others ; 
because a grant of authority under specified circumstances would impliedly 
deny the existence of authority under others. 

Bill S. 1264 which would authorize States to assert jurisdiction where the 
National Board declines to act and would authorize the National Board to “cede” 
jurisdiction to States. The bill might meet the need of certain States, but it is 
doubtful whether it would meet the need of the majority of States. A number 
of doubts arise: 

1. Would authority to deal with a dispute after the National Board has de- 
clined to take jurisdiction enable States to deal with the type of situation in 
which there is the greatest need for local relief, i. e. where action must be prompt 
to be effective? A certain amount of time would have to elapse before it could 
be determined whether the National Board would decline jurisdiction. 

2. If there is to be a division of jurisdiction, it is questionable whether it can 
be accomplished by mere authorization to an administrative agency to cede 
jurisdiction without provision of fixed standards and directions by Congress. 

(a) In most States the administration of labor laws is not sufficiently cen- 
tralized so that there is a single agency to which authority could be effectively 
ceded. Are the diverse agencies now dealing with the subject in such States 
to be excluded? 

(b) If the existence of State authority is to be dependent on fluctuating ad- 
ministrative policy, it is doubtful that there would be the stability and certainty 
needed to enable States to plan their facilities and their budgets effectively. 

(c) It would leave in doubt the right of States to supplement Federal regula- 
tion on matters not covered by Federal law, if not specifically authorized. 

(d) If jurisdiction can be ceded to sovereign States, it is doubtful under our 
constitutional division of functions whether that could be done by a subordinate 
administrative agency, at least without some governing direction from Congress, 


CONCLUSION 


That there is a demand and need for State assistance is demonstrated in 
Wisconsin by the recourse citizens have had to the relief offered by State law. 
There is appended a table showing the cases brought before the Wisconsin 
courts over a 10-year period in which the services of the Wisconsin Employment 
Relations Board were sought. A list of all the cases in which the board’s 
services have been invoked would be too voluminous to analyze; but it is 
believed that those orders which resulted in litigation furnish a representative 
cross section. The table shows the kind of practices against which relief was 
sought, and the kind of business involved. 

It is respectfully urged that Congress provide the legislation which will enable 
Wisconsin and her sister States to meet the kind of demand for relief from 
their citizens which is shown in the attached table. 


Kind of business involved 
I, Employer unfair practices: 

Violation of collective-bargaining contract by employer__.._____ 
ne UNE en ag neemidanmct anes Rial 1 
Breweries 


le lg ee EE ER ee eR Ss bad et 
Wholesale auto parts dealer 
PN tetra cee Gt Seedshdapresdectn repetition uhasieiaeiliinemnaietgatametebtaai nae, 
Dry cleaner 
Retail store 
BR HII i csi bs einnssleieeer sistance ateaentinasinapgasn adi teidindainaobed 
Interior decorator 


fea Sank fake oe eed BD ND pe 





Violation of collective-bargaining contract by 
to arbitrate as provided 


Manufacturer 


Wholesale auto parts dealer__——-_--____--_-—----- 2 


bt et et pt 
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Kind of business involved—Continued 


I. Employer unfair practices—Continued 
Failure of employer to comply with arbitration award 


Manufacturers________-_- 
Foundries__- 
Newspaper 


Refusal of employer to abide by War Labor Board directives___-_ 


Manufacturer 
STE sects sir nihtnyicinindilca SS eS 


| 


i 


re eee oO) OO) 


Refusal of employer to bargain 


Butcher shops 

Manufacturer 

Ice-cream manufacturer 

Bakery 

COTIOR UR vik aces iti csc dics deities Seana lp cinceieehtlinintiill 
Hospital 


Interference by employer with right to engage in or refrain from 
union membership or other concerted activities 


wo 
a 


DEER OURIO is icici cs iis nce the ened 
SOME UIEEIOM:: CONGER CUD is citinni sieves misttieniictninnniasinninhiantleiis 
Commercial dairy 

OCGORPTRALIVG GREENER. oickcicnnenddinncsnwunnsosqeieibigitibeds 
CINE; WHR iii ci seh ectendncsiestinn deinen ennisiordiemebalialipbibaibaanientG ian 
‘ROOCKINS COMIN iin ie ten eeneiniinntntelta 
UCCNE DO i siiigitis ocnvciintie weit Cia tminidibicdsineeintibiemiata eens 
Bakeries 

Dry cleaner 

Foundry 

Wholesale hardware dealer____.--__------- sins cilia tibia 
Fuel dealer 


NK OKRA 


* 
YY 


Hospital 
Meat Packing Co 


DoH eee DD DOE 


Employer Discrimination by discharge under all-union agreements 
not validated by referendum under State law 


EO CONN OT as Sette ee ep hath ee Soe 
Peeeerrne. Se i 
II. Union or employee practices : 
Violation of collective-bargaining agreement 


BO i tbat siete pi enim bi iiiestbpgiied debit 
CI TN einen pttincstete kicaretusehd tteced na tpsdninceteadg died ouddbile, 
Manufacturer 

Book 


Picketing or other concerted activities involving violence, obstruc- 
tion of ingress to place of work, streets, etc 





TAFT-HARTLEY ACT REVISIONS 


Kind of business involved—Continued 


Union or employee practices—Continued . 
Picketing or other concerted activities to induce violence of 


Publie warehouses ne 
Construction contractors 
Retail stores 

Darber shops 

Wholesale liquor dealers 
Butcher shop 


Union interference with production other than by 
slowdown, etc.: Manufacturers 


Interference with utility service 


Telegraph companies 
Gas colmpanies 
Urban Bus Co 

Coke 


Manufacturers 

DAWG s <= asec eecesc 
Retail stores 
Breweries 

Lumber dealer 

Office building 

Garage- Siac 
Electric utility 


IV. Utility conciliation and arbitration proceedings___.....__.___._____ 


STATEMENT OF THE LABOR RELATIONS COMMITTEE OF THE NATIONAL ASSOCIATION 
OF ATTORNEYS GENERAL 


The attorneys general of the 48 States are the officers charged primarily with 
enforcement of State laws. Practically all States have laws which in some 
degree may be applied in connection with labor problems, although these laws, 
to be sure, vary considerably in scope and method. 

All of the States meet on common ground when their citizens demand action 
in labor-management disputes, in connection with aspects of the controversies 
which infringe upon the interests of the public and of third persons not directly 
involved in the disputes, and which appear to be contrary to State law. State 
enforcement officials have been handica| ped in their efforts to preserve order 
and to prevent serious interruptions of services necessary to the public health, 
safety, and convenience by challenges of their jurisdiction. These challenges 
occasion technical controversy which substantially delays—and sometimes actu- 
ally defeats—effective law enforcement. 

The problem has appeared most urgent in connection with the efforts of 
States to preserve uninterrupted pubtic-utility services. This is partly because 
the States—all of them—regulate these utilities for the purpose of insuring 
adequate and uninterrupted service for the public. The urgency is due, secondly, 
to the fact that unrestricted resort to industrial combat in these areas disrupts 
the economic life of the entire community, and sometimes involves serious hazards 
to the persons and property of those not participating in the disputes. 

Because of the common interest in establishing the right of State officers to 
carry out prompt enforcement of local laws according to local needs, the National 
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Association of Attorneys General has given consideration at its last two annual 
meetings to the effect of congressional legislation on State jurisdiction. 

At its 1951 meeting the association’s labor committee reported : 

“The public has a right to expect that the State government to which it looks 
for protection against strike abuses will not be rendered powerless to deal with 
local emergencies * * *. We believe it to be in the interest of industrial peace— 
at which all such legislation is aimed—that the several States be permitted to 
require compliance with such reasonable requirements not inconsistent with the 
Federal acts as may be imposed by [State] statutes * * *.” 

At its 1952 meeting the association adopted the following resolution: 

“Whereas the labor committee of the National Association of Attorneys Gen- 
eral bas reported its concern over recent developments and problems in the arva 
under its general jurisdiction and has suggested that the association take an 
active role in solving them: Now, therefore, be it 

“Resolved, That the association herewith memorializes the Congress to the 
end that appropriate legislation be considered to restore an increased measure 
of control over labor-management matters, especially where public-utility, includ- 
essential transportation, strikes are threatened; and he it further 

“Resolved, That the president of the association is authorized to appoint a 
committee of the association to confer with members of the appropriate com- 
mittees of the United States Senate and House of Representatives respecting 
amendments to the Taft-Hartley Act which will restore State jurisdiction in 
such matters.” 

Because of the grave issues affecting the general welfare and convenience 
implicit in labor-management disputes involving public utilities, the National 
Association of Attorneys General has devoted increasing attention to that phase 
of State regulation and recognizes that the most urgent and immediate need for 
relief probably lies in that field. The committee has concluded, however, that 
State authority to deal with local problems needs to be reaffirmed and reestab- 
lished throughout the field of labor-management relations. It has agreed that 
the enactment of the following proviso in title V of the Labor-Management Rels:- 
tions Act of 1947 (Taft-Hartley Act) would meet the need of States generally 
to perform the functions demanded by their citizens according to local exigencies : 

“Nothing herein shall be deemed to deprive States of jurisdiction to enforce 
laws and regulations not inconsistent with this law unless jurisdiction of the 
same controversy involving the same parties and issues shall have been under- 
taken by the National Labor Relations Board or other Federal agency designated 
in the act.” 

We, therefore, respectfully submit this recommendation for the consideration 
of this committee and of the Congress. 

VERNON W. THOMSON, 
Chairman, Attorney General of Wisconsin. 
FraNK G. MILLarp, 
Attorney General of Michigan. 
J. LrInpsay ALMOND, Jr., 
Attorney General of Virginia. 

Miss Lampert. We found, as soon as we started the meeting with 
the attorneys general, that Wisconsin had a good deal of common 
ground with the other States, the attorneys general of the other States, 
who were trying to enforce State laws. Very frequently, in connec- 
tion with a labor dispute, there occur incidents of conduct which con- 
cern other types of State laws. They involve, perhaps, trespass, ob- 
struction to traffic, contract violations, breaches of the peace, which 
are incidental to the labor dispute, and which, if not in a labor dis- 
pute, would unquestionably be within the police power of the States 
and within the area of conduct which our citizens expect us to control. 

When we start to regulate those matters in connection with a labor 
dispute, we very frequently—I may state that I am not going to read 
the official statement of the attorneys general association, because I 
feel that that is in the record, anyway, and I would like if I may to 
amplify it instead. 
Senator Tarr. Surely. 
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Miss Lampert. The type of conduct that is involved in labor dis- 
putes would, if not involved in labor disputes, unquestionably be 
subject to State regulation. When it involves hardship on a local 
community, or if it involves a violation of State laws, we receive a 
complaint or a demand on the part of our citizens that we enforce 
State law. All of that is common to attorneys general, who are the 
chief law enforcement officers of the State. 

We start whatever action we deem appropriate, and very often, 
within the last few years, the persons who have been named as viola- 
tors of some State law, or on the wrong side of some State law, have 
come back with the defense, “Well, what we are doing is in violation 
of Federal law, and it is in connection with a labor dispute. The Fed- 
eral Government has preempted the field of labor disputes, so as long 
as we are wrong under the Federal law you can’t do anything to us, 
because,” they say, “no one can do anything to us but the Fede1 ral law- 
enforcement officers.” The net result in some cases unhappily is that 
the people that are doing what they even themselves admit is a vio- 
lation of Federal law, escape all remedial action. 

Well, there is no question in our mind, of course, that there is a field 
we cannot reach, and we are happy that the Federal Government has 
entered into it. There is a field that the Federal Government perhaps 
could reach if it were to have enforcement officers in every county and 
in every city, which would be impractical, which we, as State en- 
forcement officers, are expected to reach, because our citizens are irate 
if we do not. That is a field in which there is more need for immedi- 
acy in remedy than there is for a well-considered and deliberate policy, 
which is an inherent part, of course, of any widespread centralized 
regulation. 

The Attor neys General Association endeavored to define what they 
felt, on the basis of their common experience, was a good correlated 
policy between Federal and State Governments, both headed in the 
same direction. The proposal is included in the written statement, 
so I will not repeat it. 

I may add that we have no objection at all, and we are glad to have 
Federal assistance in the field of labor relations. We recognize that 
there are so many areas we cannot reach, particularly when : you come 
to the field of collective bs argaining on a national scé ale. 

On the other hand, we recognize that when you go into Federal 
action, Federal regulation, you necessarily, on the basis of regulation 
under the Taft-Hartley Act, or Federal regulation which involves a 
centralized agency, cannot do things on the spur of the moment. 
There must be, as there is under the National ae Relations Board, 
a complaint, which must be made to a regional office, which may be 
hundreds of miles distant from the place ‘where the difficulty occurs. 
Then there must be an investigation by that regional office. Then 
there must be a recommendation to the council. Then there must be 
a determination by the council as to whether a complaint shall be filed. 
Then there must be a drafting of papers by the local office. Then there 
must be a hearing by a local officer. These are things it is necessary to 
do in order to have a deliberate, well considered result. Now, that is 
appropriate to any long-run problem, which requires a uniform pol- 
icy. 
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On the other hand, there are many matters that occur in the labor 
dispute while this thing is being determined which cannot be let go 
without some kind of control. 

I would like, if I may, within the short time available to me, to give 
just a very few examples, without indicating at all that these are exclu- 
sive. Let us take a work stoppage in a factory in Wisconsin, just as 
an example, in a small town. The factory may be a very large one. 
Unquestionably, it is within the scope of the Federal power, on the 
theory not that it does enter interstate commerce, which factories don’t 
necessarily, but because it affects interstate commerce. We recognize 
that it is and should be subject to Federal control, because it would 
be bad if its flow of production stopped and there was no supply to 
other States. 

On the other hand, it is just as serious to the little community in 
Wisconsin if that flow of production stops. It may be a small city of 
only a few thousand population to which the factory is completely 
lifeblood and bread and butter. 

So let us suppose—and this is not hypothetical; this is just an ex- 
ample of one of the many cases that have occurred—let us suppose 
that the labor dispute and the work stoppage occur over a question of 
contract violation. Let us suppose that the employer contends that 
the stoppage resulted from contract violation and was wrongful. Let 
us suppose that the employees contend that it was a lockout. Well, 
the main problem of whether the stoppage is wrongful and whether 
the workers should be reinstated is Federal. That can and should be 
submitted to the National Labor Relations Board. 

In the meantime, there is a desire on the part of the local people, 
who are at odds, not to want to wait. They are not content to wait 
for the decision from the distant agency. They are at odds, and their 
feeling is very bitter. So there is a mass picketing. There is a back- 
to-work movement by another group of people, who disagree heartily 
on the other side. 

There may be all kinds of violations of local ordiances, and there 
may be a complete disruption of service, resulting from the methods 
used in the dispute, which is of vital concern to that local agency. 

Now, the State can, within the course of days, or weeks at most, con- 
trol these methods. But when we go into court, we are told, “We 
are before the National Labor Relations Board. You can’t do any- 
thing to us. Wecan shout insults. We can obstruct the streets. We 
can trespass on property. We can do anything. Because we are in 
violation of the Federal law, and the F eder al Government has { re- 
empted the field. So you just stay out of it.’ 

Senator Tarr. That is a claim, but no court has ever said that yet, 
have they ? 

Miss Lampert. Yes; the equivalent of that. Although I will admit 
that in Wisconsin our courts usually overrule that claim. But it may 
take us weeks or months to overrule that claim before we have final 
judgment. 

The Marathon Electric case is what I am thinking of right now. 
We were delayed for 6 months in getting judgment on the type of 
picketing methods that might be used by just that type of defense. 

Senator Tarr. The preemption doctrine seemed to be moving in that 
direction, but I did not think they had got there yet. 
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Miss Lampert. Well, frankly, although it has not got there in a 
United States Supreme Court decision, it nonetheless is urged, and 
delays enforcement. 

Senator Tarr. It seems obvious that the Federal Government has 
no police force. They cannot act as policemen around these plants, 
The local government has to do it. 

Miss Lampert. That is what we felt. 

Senator Tarr. Unless we create a Federal police, which I trust 
we never have to do. 

Miss Lampert. Well, I might add, Senator, that in this particular 
case, which was one of the most recent, in which that same claim was 
made—and it is not rare—the union started an injunction proceeding 
in Federal court to restrain the State board from interfering in any 
respect by defining what was proper or legal picketing. We argued 
that case, and we had to argue in connection with our interlocutory 
order of the State board the question of jurisdiction. Then we had 
to argue it again in connection with arbitration for a final judgment. 
Our relief was postponed 6 months, when the board had acted within 
a period of 2 weeks, by reason of that argument. I felt, myself, 
that it was a little fallacious, but the courts do wish to be receptive, 
and they take time to consider, and therefore it does delay what was 
desired originally to be an expeditious remedy. 

We have another example. This is not hypothetical, either. A 
farm boy will come to a city to work in one of these factories, which 
is unquestionably subject to Federal regulation, and should be. He 
will come to a State board and say, “My boss tells me I have got to 
join such and such a union if I want to keep my job. Is that right?” 

We will say, “No. It is contrary to State law. The State law says 
he cannot compel you to join a union in order to keep your job.” 

He says, “All right. You do something about it.” 

We say, “Well, what is the company ?” 

He tells us. We know it is subject to Federal regulation. 

We say, “Then you go to the National Labor Relations Board.” 

“Where do I aot” 

“Well, the nearest office is in Minneapolis or Chicago.” 

He may work in Oshkosh, Wis. 

He says, “All right. What happens then? This has to be fixed by 
the next payday, which is a week from today.” 

We say, “Well, we can’t be sure of that. They naturally have to 
make an investigation to be sure they are fair. They need to go 
back” 

Well, I needn’t tell you the procedure. It does take, unquestionably, 
if you want to establish a national policy, at best weeks, many times 
months, and there are lots and lots of cases that have not been decided 
for years. 

Well, this little farm boy says to us, “Oh, well, shucks, I haven’t got 
time to wait for that. I need my next paycheck.” 

So he goes back and joins the union. The law has been violated, not 
only Federal but State, because we told him they couldn’t do any- 
thing. He says to us, “It is a heck of a situation.” 

Senator Tarr. Why did you say you could not do anything? 

Miss Lampert. Well, Your Honor, if you will please read on the 
statement here, filed on behalf of Wisconsin, at pages 6 and 7, the ar- 
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gument before the United States Supreme Court that was presented in 
the Plankinton Packing case, you will know why we say so. 

The United States Supreme Court said in that case that we cannot, 
as a State, prohibit an employer from firing a man because he is not a 
member of a union, because that man could have gone to the Federal 
Government and got the identical relief that Wisconsin tried to give. 

Senator Tarr. £ mean, why is not 14 (b) of the present law applica- 
ble? 

Miss Lampert. Well, it is not under 14 (b). It is under the Court’s 
interpretation of 14 (b). 

Senator Tarr. Let me read it: 

Nothing in this act shall be construed as authorizing the execution or applica- 
tion of agreements requiring membership in a labor organization as a condition 
of employment in any State or Territory in which such execution or application 
is prohibited by State or Territorial law. 

How could we write a clearer provision than that ? 

Miss Lampert. I think you are right, Your Honor. Excuse me if 
I say “Your Honor.” I am more used to appearing before courts 
than Senate committees. If I call you “Your Honor,” I trust you will 
realize what I mean. 

Senator Tarr. You can call me anything. 

Miss Lamrerv. I am not confusing the occasion, nor am I trying to 
insult anybody. 

Senator Tarr. I mean, you may complain to the court, but I do not 
know how we could have written a statute any clearer. I mean, there 
is a question of whether we should repeal it. Many people think we 
ought to repeal it. But as far as the present’ law is concerned, I do 
not see why it is not clear. 

Miss Lamrerr. There was no agreement there, you see. Well, there 
was an agreement, but the agreement did not cover this particular em- 
ployee. The employer fired him because he was not a member of the 
union. He would not have been required to fire him under the agree- 
ment. He would have fired him in discrimination because of his union 
membership. That was admitted, as will be shown in this argument 
presented by the National Labor Relations Board counsel as amicus 
curiae in that case. The counsel of the National Labor Relations 

Board admitted before the United States Supreme Court that that 
would have been an unfair labor practice under the National Labor 
Relations Act, that the employer should not have discharged this em- 
ployee because of his union membership. “But,” he said, “Wiscon- 
sin had no business interfering.” 

Well, at the time Wisconsin “inter fered, they were interfering upon 
a complaint filed before the State board under the State act, without 
any knowledge that the National Board ever had or would take juris- 
diction, and it wa8 an unfair labor practice under both the State and 
Federal acts. So the Wisconsin board ordered this employee to be 
reinstated. The employer came to Washington, before the National 
Labor Relations Board, on this argument, and on this concession of 
facts, as is admitted by the National Labor Relations Board, said: 

Wisconsin applied an identical or what would be an identical belief to a wrong 
that was committed both under State law and Federal law, and Wisconsin had 
no business doing it. So this man is without remedy. 

It was too late for him to get remedy under the national act, because 
the time limitation under the national act is 6 months, and under the 
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State act it is 1 year. That wrong, admitted by the defendant, by 
everybody involved in the case, went unremedied, because Wisconsin 
should not have been the agency to remedy it. ; 

Well, this man would never have gone to the Federal agency, because 
the only reason he came to the Wisconsin board was because he knew 
that he could get an order quickly, and then he could go about his own 
business, and no matter how long the litigation took, he was no longer 
involved init. So he just made his report, testified once at the hearing, 
and he was through. Wisconsin went on, and gave him the remedy. 
Perhaps it should not have. I do not know. But his attitude and the 
attitude of many of our—perhaps they may be rugged individualists, 
but people who want to decide for themselves what they should do in 
order to hold a job, was, “Well, you say it is against the law. The 
Federal Government says it is against the law. W hy can’t somebody 
do something for me about it?” 

Well, that really was the position, in essence, of the Attorney Gen- 
erals’ Association. Why can’t we all, who are interested in contin- 
uing the flow of production and continuing and preserving the struc- 
ture of individual rights, work together and supplement each other? 
We do not want to do vanything i in contravention of Federal legislation, 
and we do not want, in any case, where somebody can obtain the remedy 
he needs, under Federal legislation, to supersede that. Certainly not. 
We are happy to have somebody else take care of the job, if they can 
and will. 

Senator Tarr. It is pretty hard to have concurrent jurisdiction, 
though, I think, in a field of unfair labor relations practices, where the 
wording is a little different here, a little different there, a little differ- 
ent somewhere else. It seems to me it ought to be one place or the 
other. The field of utilities I can see, but when you come in and say 
you ought to be allowed to have a State labor-relations law and a Fed- 
eral law, that the State law is all right until the Federal Government 
acts, but that they are different, it seems to me you create an awful lot 
of confusion. Suppose in the middle of it, the Federal Government 
does act. Then you change the whole law on the basis of the case, 
overnight. It seems to me that is a rather dubious question. 

Miss Lampert. I think you are right, Senator; I think there should 
not. be any permission to deviate so far as principle is concerned or 
objective is concerned. There is always an area where there is a doubt 
whether a particular situation is covered by one or the other. 

Of course, so far as I am concerned, I think probably the argument 
I have made has been a division on subject matter, more than the other 
line. I would not object if we knew for sure, as I understand there is 
a proposal to define what particular discrimination by an employer 
was within State jurisdiction and what was not, to leave that unques- 
tionably to one agency or the other. On the othér hand, there are 
subject matters in connection with a factory which are involved in a 
labor dispute which are not settled by the unfair- practice complaint. 

I think my first illustration was on that line of reasoning. 

There is unquestionably, during the case of a labor dispute which 
may be settled, and very equitably and justly on a national scale, still a 
lot of conduct that should be controlled in the meantime, while that 
dispute is being settled. That regulation really is designed to preserve 
the status quo, to keep the situation such that the decision by the Fed- 
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eral agency will be effective. Bee ~aUse the tendency, of course, in the 
meantime, before that decision of 2 or 3 years’ duration may come 
down, is to try to beat the other party down to yield in spite of the 
decision. Then you have got a withdrawn case. And we do not know 
what the right or the wrong of it may be. Because the interim con- 
duct has defeated the actual justice in the decision of the case. So 
that interim conduct, people demand of us to control. 

In the phrase of the province, “They dor’t believe us when we say we 
can’t do it. They think we are just, as it were, passing the buck.” 

They think, “Oh, well, that is politics. They don’t want to get in- 
volved in this, because it is a hot potato.” So they just don’t believe 
us when we tell them that we can’t prohibit a certain type of picketing, 
because that has been involved in an unfair practice before the Na- 
tional Labor Relations Board, on the contention that it is, for instance, 
a refusal to bargain. 

Senator Tarr. Thank you very much, Miss Lampert. 

Miss Lampert. Thank you, Senator. 

Senator Tarr. Mr. Joseph C. Wells? 
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Mr. Weuts. Thank you, Senator Taft. My name is Joseph C. Wells. 
I am, at present, employed as an attorney by United Aircraft Corp., 
of East Hartford, Conn., to counsel the corporation primarily in the 
field of labor relations. I do not, however, appear here today as the 
representative of that corporation. The privilege of being here is one 
which has been accorded me so that I may express my personal views 
with respect to the administration of the Taft-Hartley Act by the 
National Labor Relations Board. 

My observations are derived from varied experience as an attorney 
in the field of Jabor relations. I joined the staff of the National Labor 
Relations Board in June of 1944 as an attorney in the Review Section 
and resigned in June of 1950 when I was Associate General Counsel 
in charge of the Policy and Appeals Division of the General Counsel’s 
Office. In the interim of those dates, I served also as legal assistant 
to former Board Members Gerald D. Reilly and James J. Reynolds, 
Jr., and as a trial examiner for the Board. My employment with the 
Board covered the last 3 years of the Wagner Act and the first 3 years 
of the Taft-Hartley Act. Since then I have engaged in the practice of 
law as an associate of the Washington law firm of Hanson, Lovett & 
Dale and joined the staff of the corporation counsel of United Aircraft 
Corp. in February of 1952. As a labor attorney, I have represented 
employers, inc luding daily newspapers, radio and television sts itions, 
manufacturers, retail merchants, building constructors, and trans- 
portation lines. All but a small part of this practice has directly 
involved the Taft-Hartley Act and its administration by the Board. 

I believe that it is the duty of our administrative agencies, such as 
the Board, to construe and apply the laws entrusted to them as nearly 
in accord with the intent of Congress as is possible. Congress is the 
legislative voice of the people; the administrative agencies are but.its 
echo. If we are to continue a Government of limited powers, the 
administrative agencies must in their every policy and decision faith- 
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fully reflect the will of Congress. Otherwise, the whim of the bureau- 
crat will be substituted for the judgment of the legislator; and our 
Government will become a Government, not of laws, but of men. The 
best protection that the people can have against bureaucratic tyranny 
is strict adherence by our administrative agencies to the will and 
intent of Congress. 

Whether the Board in administering the Wagner Act adhered 
closely to the intent of Congress does not merit lengthy consideration 
at this time. It is sufficient to note that the Board zealously admin- 
istered the Wagner Act so that the basic congressional policies of that 
act, as well as “objec tives never intended by Congress, were reached. 
No right of labor or duty of management failed to receive the fullest 
enforcement by the Board. 

The Board’s administration of the Taft-Hartley Act, however, has 
been different. The difference is that under the Taft-Hartley Act 
the Board has narrowed the rights of management and the duties of 
labor which Congress defined in that act. This fact is evident after 
a review of only a few of the literally thousands of decisions issued 
by the Board. 

In the Bonwit-Teller case and similar ones the Board has estab- 
lished the doctrine that an employer may not address his workers on 
company time and property without granting the union an equal 
opportunity to address the workers on company time and property. 
This is an obvious limitation on the employer’s right of free speech 
to communicate his ideas and arguments to employees. The Board 
has enforced the limitation rigidly, The Board, however, apparently 
recognizes no limitation on the 1 ‘ight of unions to communicate their 
ideas and arguments to the wor kers. Thus, in the Maryland Dry- 
dock case, the Board ruled that an employer violated the Taft- Hartley 
Act by forbidding the distribution on its own premises of a union 
newspaper w hich characterized the company’s president as a “vulture” 
and a “doublecrosser”; accused the company’s officials of embarking 
“on a campaign of revenge that closely parallels some of the atrocious 
reprisals whic h were inflicted on defenseless people by that superman, 
Adolf Hitler”; and stated that the company believed “in the same 
kind of democracy that is used by Stalin”; that the company’s officials 
were “Fascist-like in their thinking,” “drunk with their own impor- 
tance,” and “oblivious to all concepts of human behavior because of 
their lust for still greater profits.” The Circuit Court of Appeals 
for the Fourth Circuit at Richmond, Va., found the Board’s position 
to be “so utterly lacking in merit as hardly to warrant consideration.” 
After giving the Board a brief lecture on the obvious limitations of 
the right of free speech, the court added that “there is nothing in law 
or reason which requires (an employer) to allow the distribution on 
his premises of defamatory statements insulting to those who have 
charge of his business.” 

It seems elementary that our constitutional right to freedom of 
speech is nowhere more important than in the field of labor relations. 
It is obvious that industrial peace is impossible unless every effort 
is made by labor and management to communicate to the workers 
involved their respectiv ositions and reasons for these positions. 
The Board, however, while carefully guarding the rights of labor 
unions to communicate to the workers, has so restricted management’s 
concomitant right that this right is substantially impaired. 
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The circuit courts of appeals and the Supreme Court have done a 
great deal to curb some of the Board’s inclinations in this matter. The 
Board, however, ignores the Court’s admonishments in many in- 
stances. Thus, the Board has held in numerous cases that an employer 
violates the Taft-Hartley Act if, in any discussions with his workers, 

he permits even the most simple question to creep into his words. He 

cannot ask an employee if a union meeting was well attended. He 

cannot even ask why the worker feels he needs a union to represent 

him. Six circuit courts of appeals have rejected the Board’s doctrine 

on this matter and the Supreme Court has refused to review their 

decisions. The Board, however, continues its attempt to enforce the 

doctrine, brushing aside the courts’ decisions. Employers have the 

unhappy choice of either accepting this attitude of the Board or 

engaging in expensive and lengthy litigation to obtain a court decision 

in every case. 

Obviously this partisan treatment by the Board of the right of free 
speech is not in accord with the intent of Congress. That intent is 
expressed as clearly as possible in section 8 (c) of the Taft-Hartley 
Act. 

Another area in which the Board has adopted a strict attitude 
toward employers and soft one toward labor unions is in the question 
of back pay for employees who lose wages because of discriminatory 
practices, 

The Board has extended the act as far as possible to see that em- 
ployees who lose wages because of an employer’s unfair labor prac- 
tices are reimbursed for such losses by the employer. Unions have 
also committed unfair labor practices which cause employees to lose 
wages. In these cases, however, the Board’s enthusiasm for protecting 
the worker is somewhat dim, to say the least. Thus, in the Colonial 
Hardwood Flooring case some workers attempted to enter the plant 
to work during a strike. The union picket line, supervised by a repre- 
sentative of the union kept the workers out of the plant by means of 
vicious physical violence. The Board held here that it lacked any 
power to compel the union to compensate the workers for the pay they 
lost as a result of this violence. The Board’s excuse in this case is 
one which it must admit is highly technical. A scholarly and ex- 
haustive examination of this technicality is contained in a recent 
article in the Yale Law Journal. The conclusion of this article is 
that the Board’s position is incorrect. The congressional intent cer- 
tainly did not contemplate that the Board should have the power to 
grant back pay for wages lost due to an employer’s acts, but no back 
pay where wages were lost to the same acts committed by the union. 

In the Board’s decisions, violence committeed by an employer or 
by a nonunion group is a serious matter. Thus, in one case, the Board 
held an employer obliged to protect union adherents from minor 
violence committed by nonunion employees. 

In another case, however, a union picket threw a hammer through 
the windshield of a nonstriker’s car. The Board, in this case, stated 
that while it did not “condone” the use of the hammer, it did not find 
it so “flagrant” as to cause the union employee to lose his right to 

reinstatement. The Board then held that after the employee put 
down his hammer and decided to return to work, the employer must 
accept him. It is obvious that these two cases do not reflect the con- 
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gressional intent to discourage violence on the part of unions as well 
as employers. 

The Board’s attitude is not only soft with respect to violence com- 
mitted on behalf of the union. It has gone further and held that the 
company violated the Taft- oe Act when it caused the arrest of 
strikers whom the company believed had engaged in violence on the 
picket line. Thus, on one hand, the Board holds an employer obli- 
gated to protect union adherents from the violence of nonunion 
employees. On the other hand, however, the Board holds that an 
emp rc ver W ho resorts to the courts to restrain violence or mass picket- 
ing and thus protect nonunion employees does so at his peril. 

The Labor Board has not only whittled down the rights of em- 
ployers; it has seriously undermined the rights of the employees as 
well. Section 8 (a) (3) of Taft-Hartley, which authorizes the union 

shop, gives tO: alle ‘mployees oO) days after a contract is signed to obtain 
membership in the union. Congress in conferring this right made no 
distinction between employees who had been members of the union 
before the union-shop agreement was signed and those who were not. 
The Labor Board itself made no such distinction for a number of years. 

Recently, however, the Board has ruled that only employees who 
were not already members of the union, when the union-shop agree- 
ment was signed, are entitled to the 30-day period of grace, thus 
depriving all other employees of a right plainly given them by Taft- 
Hartley. Taft-Hartley, in plain language, requires that all employees, 
under a union-shop agreement, be admitted to membership in the 
union on equal terms. Nevertheless, the Labor Board has recently 
held that a union may impose a higher initiation fee upon former 
members than upon new members. Thus, former union members were 
penalized for exercising the right given them by Taft-Hartley to 
withdraw from the union when there was no contract. The Board, 
in this case, sanctioned the discharge of the employee involved because 
he had refused to pay the union’s initiation fee, which was twice as 
high for him as for new members. The rule has the inescapable effect 
of giving unions a drastic weapon with which to compel employees to 
remain union members even where the union is unable at the time to 
secure a union-shop contract. The threat is that the member who 
quits the union when there is no union-shop requirement will have to 
pay twice as much or even more to hold his job if such a contract is 
later obtained. A more effective weapon in behalf of compulsory 
unionism is difficult to imagine. 

Further evidence of union favoritism at the expense of the rights 
of employees is found in the Labor Board’s arbitrary application of 
its 1-year rule. This rule, which was established, not by Congress but 
by the Labor Board, provides that for a period of at least 1 year after 
a union has been chosen bargaining representative by the employees 
the employer must bargain with it. The rule has its merits in terms 
of stability of bargaining relations, but it should not be applied in 
total disregard of the paramount right of employees to be represented 
by an agent of their own choosing. The Board, however, has sought 
to compel an employer to bargain with a union even though it was 
admitted that not a single one of his employees belonged to the union 
and, still worse, even where the employees had publicly repudiated 
the union by resigning from it toa man. As the cireuit court at Cin- 
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cinnati observed, in rejecting the Labor Board’s position, the Labor 
Board— 
would exalt form over substance and make the interest of the agent (the union) 
of paramount importance rather than that of his principals (the employees). 
The rights sought to be protected by Taft-Hartley are the rights of 
employees, not those of unions. 

The Board has frequently demonstrated its indifferent attitude 
toward enforcing the prohibition against the closed shop contained in 
section 8 (a) (3) of Taft-Hartley. The issue of the closed shop was 
one of the hi: ede fought issues “before Congress in 1947. No ques- 
tion can be raised that C ongress resolved the issue by outlawing the 
closed shop. One might, therefore, expect the Board to be diligent 
in seeing to it that employees are not made the victims of illegal closed- 
shop arrangements. 

However, when the Labor Board had the opportunity to protect 
employees in the maritime industry and in the printing industry 
against illegal closed-shop arrangements, it refused to do so. The 
Labor Board chose to take refuge in the legal technicality that since 
there was other evidence in the record that the unions involved had 
violated Taft-Hartley, it was not necessary to consider the illegality 
of their closed-shop demands. Legal technicalities, however valid, 
are a poor substitute for vigorous ‘enforcement of employee rights. 
The Labor Board’s attitude also explains, in part, the fact that the 
closed shop is still not uncommon in America. If the closed shop is 
to be successfully outlawed, as Congress clearly intended, a Board 
more sympathetic to such objective should be selected to do the job 
of enforcement. 

The Board’s partiality extends not only to unions over employers 
and employees; apparently the Board prefers the CIO to independent 
unions. For many years the Labor Board held that a contract of 
more than 2 years’ duration could not serve as a bar to a new election 
unless it cold be shown that longer agreements were customary in 
the industry. In accordance with this policy, the Board last Octo- 
ber refused to allow an independent union to set up its 5-year contract 
in the automotive industry as a bar to an election requested by the 
CIO. But 4 months later, in January 1953, the Board per mitted the 
CIO to set up its 5-year contract as a bar to an election in the auto- 
motive industry. When the independent lampworkers made their 
request in October 1952, the substantial part of the automotive indus- 
try had contracts of 5 years’ duration—this was a well-known fact in 
the field of labor relations—yet the Board would not change its policy 
until asked to do so by the CIO. 

In enacting Taft-Hartley Congress intended to protect not only the 
rights of employers and employees but above all the rights of the 
American people. Because Communist-dominated unions are a men- 
ace to the security and welfare of the American people, as well as of 
union members, Congress has sought to drive Communists from po- 
sitions of leadership in the labor movement. The instrument chosen 
by Congress was the non-Communist affidavit requirement of section 
9 (h) of Taft-Hartley. We have heard a good deal about the ineffec- 
tiveness of this requirement but little has been said about the substan- 
tial responsibility of the Board for that result. Almost from the date 
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of Taft-Hartley’s enactment, the Board has so construed section 9 (h) 

as to render it ineffective to achieve the intent of Congress. The brief 
résumé that follows of the principal Board decisions relating to sec- 
tion 9 (h) supports this assertion : 

(1) In October 1947 the Board held that Congress did not intend 
that the AFL and the CIO be required to file non-Communist afli- 
davits under section 9 (h). This decision was reversed 4 years later 
by the Supreme Court. Now the Board is seeking to relitigate the 
cases that AFL and CIO unions lost against employers because of the 
Labor Board’s erroneous decision. In other words the Board is at- 
tempting to save the unions from the appropriate consequences of 
having refused to obey the law in failing to file the non-Communist 
affidavits required by Congress. 

(2) In 1948 the Board refused to permit an employer to prove that 
a union, in order to circumvent section 9 (h), had amended its con- 
stitution so as to abolish several offices whose incumbents, being Com- 
munists, were unable to sign the required non-Communist affidavits, 
and then allowed those officers to exercise the same powers as before. 
Also in 1948, the Board refused to permit an employer to prove that 
one of the petitioning union’s officers was in fact a Communist and 
that hence his affidavit under section 9 (h) was false. Moreover, in 
1950 the Board did the incredible by refusing to entertain a challenge 
to the authenticity of a non-Communist aflidavit filed by Harry 
Bridges, despite his conviction, a few months earlier, of perjury for 
having sworn that he was not a Communist in applying for citizen- 
ship papers. The Board arrived at these decisions by arguing that it 
was not the purpose of section 9 (h) to require it to investigate the 
authenticity or truth of the non-Communist affidavits filed with it. 
Although Taft-Hartley does not require the Labor Board to make 
such investigation, it is equally clear that nothing in the statute pro- 
hibits the Board from doing so. Indeed, the Board itself has ad- 
mitted as much in a brief recently filed with the circuit court here 
in Washington. Since the Board had the choice, it should have, in 
the interest of protecting the American people from Communist- 
dominated unions, chosen to hinder Communists from filing false 
affidavits rather than to shield them in doing so. 

(3) In 1949 the Board held that an employer was not obligated 
under Taft-Hartley to bargain with a union whose officers had failed 
to file non-Communist affidavits. This was a sound decision because 
obviously Congress never intended that an employer be required to 
bargain with a Communist-dominated union. But 2 years later, the 
Board reversed itself, and held that an employer must bargain with 
such a union unless he remembers to tell the union that he is refusing 
to bargain because the union has not filed the non-Communist affi- 
davits. Ifthe employer forgets to say these magic words, then he may 
be guilty of refusing to bargain with the union although at that time 
it might have been completely controlled and operated by Com- 
munists. 

(4) In 1950 the Board held that a union whose officers had refused 
to file the required non-Communist affidavits could nevertheless prevent 
the employees from getting rid of it even to obtain a loyal and law- 
abiding union. The effect of this decision is to enable a union to remain 
in power for as long as 5 years even though it has refused to obey the 
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law, is probably Communist-dominated, and has been repudiated by 
the employees themselves. In startling contrast the Board forces 
employees to get rid of company- -dominated unions, thus demonstrat- 
ing that it regards company domination of unions to be a far greater 
menace than Communist domination. 

For a long time congressional committees have been investigating 
communism in labor unions. Early in October 1952, the McCarran 
committee asked the officers of the Mine, Mill, and Smelter Workers 
(one of the unions expelled from the CIO) to reconfirm the non- 
Communist affidavits they had filed with the Board. ‘They refused to 
do so on the grounds of self-incrimination. Did the Board act? 
No—it blithely ignored this activity of a Senate committee. However, 
less than 2 months later, a Federal grand jury made headlines by 
asking the Board to move against certain other Communist-dominated 
unions whose officers had likewise refused to affirm their Taft-Hartley 
affidavits. The Board acted, apparently being more respectful of a 
grand jury than of a Senate committee. It reversed the policy to 
which it has obstinately clung for 6 years and proceeded to investigate 
the truth of the non-Communist affidavits. The unions, however, by 
pointing to the Board’s often announced policy of not investigating 
these affidavits persuaded the district court to forbid the Board to do 
so. The Board has, of course, dutifully filed an appeal, which is rou- 
tine in these matters. But appeals take time and these Communist- 
dominated unions continue to receive the benefits of Taft-Hartley. 

In enacting Taft-Hartley, Congress also sought to protect the Amer- 
ican people from excessive use by unions of their right to strike. 

Apart from the national emergency strike provision, the instrument 
chosen by Congress was section 8 (d) of Taft-Hartley. The clear 
intent, as well as the plain language of section 8 (d), was to forbid 
strikes during the lifetime of a contract or, where a contract is ter- 
minable upon notice, for 60 days from the date of such notice. The 
Labor Board itself so interpreted section 8 (d) as late as October 
1949. But 514 months later, following the replacement of Republican 
Board Member Gray by Democratic Board Member St les, the Labor 
Board reversed itself by striking from section 8 (d) a wel line which 
Congress had included in the section. In the Wilson case, the Labor 
Board sanctioned a strike to compel the company to increase wages 
further only 60 days after a contract setting wages for a least a year 
had been signed. The result of the Board’s decision is to make every 
contract, regardless of its term of duration, good for only 60 days. 
In a further effort to expand the right to strike regardless of contract 
or statutory obligations the Board has recently ruled that a union may 
strike in violation of a contract agreement not to do so if the strike is 
caused by the employer’s unfair labor practices. This doctrine, of 
course, makes mockery out of labor contracts. 

The practice of law before the Board is a difficult matter—princi- 
pally because precedence has little meaning where it interferes with 
granting advantage to a union. For example, compare these cases. 
In one case the Board held an election in which three choices appeared 
on the ballot. The results of the election were inconclusive; that is, 
no choice obtained a majority of votes cast. The Board’s rules, there- 
fore, called for a runoff election between the two choices which re- 
ceived the highest number of votes cast. The original election had 
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been held among 1,998 employees, and, according to the rules, the run- 
off election shouid be held among the same employees. The third 
choice, however, pointed out that ‘subsequent to the original election 
the plant force had increased by about 1,000 employees, and that ad- 
herence to the rule would disenfranchise these new employees. The 
third choice moved, therefore, that the Board hold a new election, with 
it on the ballot, to enable all 3,000 employees to vote on the 3 original 
choices. The Board granted the motion in order to, as they said, 
“better effectuate the purposes of the act.” In the later case, how- 
ever, the identical situation occurred with a different result. There 
were three choices on the original ballot. The runoff rules would 
eliminate the third choice, and about 1,000 new employees would be 
disenfranchised. The motion was made to hold new elections to give 
all emp ployees, including the 1,000 new employees, a chance to vote on 
all 3 choices. The Board, in this case, permitted the 1,000 new em- 
ployees to vote, but only to choose between the first 2 choices on the 
original ballot. There was just 1 difference between these 2 cases. 
In the first case, the third choice on the ballot was a union; in the 
second case the third choice was “no union.” The Board gave no ex- 
planation of why the 1,000 new employees should be given an oppor- 
tunity to vote for a union in the first case but not to vote for no union 
in the second. 

Senator Tarr. Was the third union a CIO union? 

Mr. Wetts. In that case it was an AFL union. 

The history that I have outlined to you of the Labor Board’s ad 
ministration 9f Taft-Hartley has covered only a few of the obvious 
and readily discernible manifestations of the Labor Board’s refusal 
to carry out the will and intent of Congress. The limitations of time 
and space do not permit a demonstration of the more subtle and devi- 
ous channels which the Board has dug to circumvent the will and in- 
tent of Congress. A careful and extensive investigation of every 
aspect of the Labor Board’ s activities is the only way in which the 
full extent. of its refusal to follow the wishes of Congress could ever 
be revealed. In my opinion, such an investigation is urgently needed : 
is, in fact, long overdue. 

In closing, there is one further thought that I would have the com- 
mittee consider. Why has the Labor ‘Board, in administer ing Taft- 
Hartley, failed to carry out the will and intent of Congress? There 
may be various reasons, but in my opinion the principal reason is the 
fact that the Board as a whole has no sympathy for the congressional 
intent which was expressed in the act. In 1947, when this committee 
was considering the bills which subsequently became the Taft-Hartley 
Act, the Labor Board appeared before you and opposed almost every 
word, sentence, and paragraph of those bills. It found no good in 
any of them. Yet it was to that same Labor Board that Congress en- 
trusted the administration of Taft-Hartley. I sincerely hope that 
this Congress will not make this same obvious error. 

Therefore, I would urge you this time to make the following 
chi onape: 

‘Abolish the present Labor Board and reconstitute it with judi- 
cis i functions only. 

Give all its administrative functions and authority (over person- 
Me internal structure, and organization) to the Chairman named by 
the President. 
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Abolish the office of the General Counsel. Establish in its place 
a new and a independent agency, the Office of the Admin- 
istrator of the National Labor Relations Act; and invest it with all 
functions (investigation, prosecution, and enforcement, but excluding 
judicial functions), now possessed by the present Labor Board or 
General Counsel. 

4. Transfer present Board personnel to the new agencies, their ap- 
pointments to be at the pleasure of the head of the new agency until 
such time as he makes permanent (or probational) appointments to 
necessary jobs. 

5. Establish a congressional subcommittee, empowered to subpena 
witnesses under oath, to conduct a thorough investigation of every 
phase of the activities of the present Labor Board and General 
Counsel. 

Thank you very much. 

Senator Tarr. That isa very interesting statement, Mr. ee 

You say that you served with the General Counsel, was it, for 3 
years before and 3 years after the passage of Taft-Hartley 

Mr. We tts. That is correct, Senator Taft. 

Senator Tarr. Did you have the same feeling as to the prejudices 
of the Board at the time you were in the General Counsel's Office as 
you have now ? 

Mr. Wetts. I have not changed my opinion in the slightest. 

Senator Tarr. And your opinion was formed during your operations 
as an employee of the General Counsel, rather than after you came 
to represent employers outside / 

Mr. We tts. That is certainly right, Senator Taft. 

Senator Tarr. Are there any other questions ¢ 

Senator Purteti. No, I do not have any questions. 

I was very interested in your testimony. 

Mr. Wets. Thank you, Senator. 

Senator Tarr. This is the last witness scheduled before this com- 
mittee, and the committee will recess, subject to call of the Chair. 

(Whereupon, at 3:50 p. m., Thursday, April 30, 1953, the hearing 
was recessed, subject to the call of the Chair.) 
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